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PREFACE TO THE 2001 EDITION 



The 2001 Edition of the District of Columbia Official Code marks the 
eighth time that a compilation of the laws of the District of Columbia has 
been published by, or under the authority of, the government of the District 
of Columbia or that of the United States. The District of Columbia Code was 
first published in 1929; eleven years later, the Second Edition (1940) was 
published; another eleven years later, the Third Edition (1951); ten years 
later, the Fourth Edition (1961); six years later, the Fifth Edition (1967); an- 
other six years later, the Sixth Edition (1973); and 8 years later, the Seventh 
Edition (1981) was published. The time between the publication of the Sev- 
enth Edition and this Eighth Edition represents the longest period, by almost 
a decade, that the District of Columbia Code has gone unrevised in its 72 
year history. 

The District's Charter, which in 1973, established the current tripartite 
government of the District of Columbia, makes it incumbent upon the legis- 
lative branch to publish and codify every act of the Council, as the Council 
directs, upon becoming law, so that the residents of the District may have 
ready access to the laws by which they are governed. In 1973, however, the 
framers of the District's constitution could not have foreseen the incredible 
technological advances that would occur in the next 25 years nor the impact 
they would have on the Code. 

With the close of the 20th Century the world has witnessed the triumph 
of the Information Age, the rise of the World Wide Web, and the explosion of 
word processing and data storage technology. These phenomena have 
helped make the reproduction of legal text and data a fast, easy, and inex- 
pensive enterprise, giving rise to a plethora of publishing mediums, and have 
made it a relatively simple task to reproduce existing legal text, including the 
District of Columbia Code. The rapid rise of the Computer Age has allowed 
virtually anyone with an ordinary personal computer to reproduce and com- 
pile the laws of the District of Columbia. 

The laws of the District, however, are fluid, not stagnant, as they are 
amended several times each year. The quality and accuracy of publications 
not directed by the Council are beyond its control. The Council can only 
warrant the Code for which it has authorized publication. Therefore, in or- 
der to ensure that the residents of the District may distinguish between the 
compilation of District laws as produced under the direction of the elected 
officials of the District of Columbia and those of other persons, we have 
added the word "Official" to the title of the Code. Also to ensure that the 
Council never loses the right to publish its own laws, the government of the 
District of Columbia has retained the copyright to the District of Columbia 
Official Code. 
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The codified laws of the District of Columbia are created as a result of 
legislative action on the part of 13 individuals elected by the residents of the 
District of Columbia to enact the laws that govern the District, and by the 
Congress. Once the legislative process is complete, the Council, through its 
delegation of authority to its Office of the General Counsel, codifies the laws 
in the form of this Code. In the process of codification, the Office of the 
General Counsel interprets any discrepancies in the drafting of the laws us- 
ing commonly recognized rules of statutory construction. No other entity is 
authorized by law to make these determinations. As set forth by federal law 
and recognized by the Courts of the District of Columbia, this Code estab- 
lishes prima facie evidence of the laws in force in the District of Columbia. 
It is this continuity of authority, from enactment to codification to judicial 
review that gives this Code its authenticity and officiality as the content of 
the laws of the District of Columbia. 

The 2001 Edition represents a recodification of the 1981 Edition in that 
it contains a reorganization of the presentation of the laws, inclusion of 
some previously omitted legal provisions, and the omission of non-substan- 
tive extraneous provisions. The theory behind the recodification is to purify 
the organization of the Code which over many decades has seen the haphaz- 
ard mixing of original ("organic") provisions of laws throughout the Code. 
In the 2001 Edition, we have established a system of codification that fol- 
lows the legislative drafting principals established over many years in the 
Council's Office of the General Counsel. 

The recodification is not an overhaul of the Code. Although a cleanup of 
antiquated, repealed and omitted provisions is long overdue, it is not the 
province of the Office of the General Counsel to determine which laws 
should be expunged as obsolete. Such decisions should be left to a working 
group commissioned by the Council to recommend revisions to the Code. 
The Office of the General Counsel has simply separated the organic laws into 
discrete divisions and topical categories. As much as is possible, we have 
followed a rule that requires that all organic law remain intact: closely fol- 
lowing the layout of the originating act. We have retained notes to repealed 
sections to aid in legal research and preserved the numbering style that was 
first introduced in the Second Edition. Thanks to the resourcefulness of the 
publisher and the Council's Office of the General Counsel staff, we have cor- 
rected provisions of law erroneously added to, or deleted from, prior edi- 
tions. 

The Code is organized into eight Divisions of practical law: government 
organization; judicial organization; decedent estates; criminal law; business 
law; education; property; and general laws. Each division is subdivided by 
subject matter called Titles, organic laws, called Chapters and Subchapters, 
and finally, individual Sections representing the individual sections of the 



1 See I U.S.C. § 204(b) (1994); Sheetz v. District of Columbia, 629 A.2d 515, 519 
(D.C. 1993). 
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organic law. Occasionally, Subtitles are used to organize chapters of or- 
ganic law, Units to organize subchapters, and Parts and Subparts to orga- 
nize the additional divisions within the organic law. One important change 
that the user will notice, and hopefully appreciate, is that the District's Char- 
ter, the Home Rule Act, is codified in its entirety in one location so that the 
framework of the current District government can be readily found. We 
hope that the organization of the 2001 Edition of the District of Columbia 
Official Code will serve as a foundation for further refinement by future law 
revision commissions or their equivalent. 

The 2001 Edition has been prepared under the supervision of Benjamin 
F. Bryant, Jr., Codification Counsel, Office of the General Counsel, Council 
of the District of Columbia. 





i W, Cropp / / ^aarlotte Brooiins-Hudson 

Chairman General Counsel 

Council of the District of Columbia Council of the District of Columbia 
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USER'S GUIDE 



This volume contains Title 25, Alcoholic Beverages Regulation through 
Subtitle I, Article 1 to 3 of Title 28, Commercial Instruments and Transac- 
tions. The text in this volume is updated with laws, general and permanent 
in their nature, relating to or in force or finally adopted in the District of Co- 
lumbia as of December 31, 2000 (except such laws as are of application in 
the General and Permanent Laws of the United States). The organization 
and numbering of provisions in this Code constitutes the Official Code, 2001 
Edition. 

All standard annotative features of West-edited statutes are continually 
updated for maximum utility. These valuable research features include: 

SESSION LAW HISTORY 

Statutory text is followed by a chronological listing of session laws that 
have enacted and amended the section. In addition, the prior codification 
feature contains citations to where the section was classified under the 1973 
and 1981 Editions of the District of Columbia Code. 

HISTORICAL AMD STATUTORY NOTES 

Amendment notes have been supplied throughout the Code explaining 
legislative changes in the text together with information concerning tempo- 
rary and emergency acts, legislative history, and related provisions. Notes 
are editorially supplied to assist in understanding and interpreting the lan- 
guage contained in the Code. 

UNIFORM LAWS AND OFFICIAL COMMENTS 

Uniform laws drafted by the National Conference of Commissioners on 
Uniform State Laws that have been adopted in the District of Columbia will 
be identified by references to identical or similar provisions in Uniform 
Laws Annotated. Uniform laws tables specify other jurisdictions that have 
adopted uniform laws enacted in the District of Columbia. 

In addition, drafters' commentary created by the American Law Institute 
and National Conference of Commissioners on Uniform State Law has been 
incorporated as deemed appropriate and helpful. 

We gratefully acknowledge the American Law Institute and National 
Conference of Commissioners on Uniform State Laws for permission to re- 
produce the official comments in the District of Columbia Official Code, 
2001 Edition. 

These comments are indispensable to an understanding of the objectives 
and purposes of these uniform laws and will become increasingly important 
to the Bench and Bar in the interpretation and application of these laws to 
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the specific legal problems that are sure to arise thereunder. 

CROSS REFERENCES 

There is an obvious kinship of the various laws included in the volumes 
of the District of Columbia Official Code, 2001 Edition. To enable full re- 
search use of the interrelationship, time-saving cross references are pro- 
vided to related or qualifying constitutional and statutory provisions. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Informative articles and discussions in Law Reviews and Journals are 
brought to the attention of the user by references under this heading. Refer- 
enced publications include: 

American University Law Review 

Catholic University Law Review 

District of Columbia Law Review 

George Washington Law Review 

Howard Law Journal 

LIBRARY REFERENCES 

A special feature that will appeal to District of Columbia Code users con- 
sists of references to West's Key Numbers (<©=») in the Atlantic and American 
Digest Systems and WESTLAW Digest topic numbers. 

These references provide access to constructions and interpretations of 
statutory law in all jurisdictions throughout the country. In addition, this 
feature contains references to American Law Reports (ALR) materials, ency- 
clopedias including American Jurisprudence (Am Jur) and Corpus Juris 
Secundum (C.J.S.), practice sets including American Jurisprudence Proof of 
Facts and American Jurisprudence Trials, and forms including American Ju- 
risprudence Legal Forms and American Jurisprudence Pleading and 
Practice Forms. 

UNITED STATES CODE ANNOTATED 

Cross references to federal laws contained in United States Code Anno- 
tated (U.S.C.A.) are also provided where deemed relevant or helpful. 

UNITED STATES SUPREME COURT REFERENCES 

This feature specially annotates pertinent references to leading relevant 
decisions of the United States Supreme Court interpretive of state statutes 
regardless of the geographical origins of the cases. 

JUDICIAL CONSTRUCTIONS OR NOTES OF DECISIONS 

The judicial constructions of the District of Columbia Official Code, 2001 
Edition, contained in the annotations in this volume have been reviewed by 
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the Publisher's editorial staff. The editorial objective is to provide compre- 
hensive, relevant and authoritative annotations with minimal duplication to 
assist in understanding the application and purpose of the statutes as deter- 
mined by the courts. 

The annotations from decisions of state and federal courts construing 
District of Columbia laws close with opinions reported in: 

Atlantic Reporter, Second Series 755 A. 2d 174 

Daily Washington Law Reporter -_-——- *** 

Supreme Court Reporter — — -— - — - — 120 S.Ct. 2801 

United States Reports — — - — 521 U.S. (part) 

Lawyers Edition, Second Series 147 L.Ed. 2d (part) 

Federal Reporter, Third Series 217 F.3d 860 

Federal Supplement, Second Series - 103 F.Supp.2d 475 

Federal Rules Decisions — 194 F.R.D. 261 

Bankruptcy Reporter -— -— 251 B.R. 173 

Federal Claims Reporter 47 Fed.Cl. 155 

The judicial constructions relevant to each section are grouped by sub- 
ject matter under descriptive headings or catchlines. These catchlines are 
numbered and alphabetically indexed. Since the same numbers under the 
same arrangement will be used in supplementary pocket parts and pam- 
phlets, the user will be able to readily locate the latest decisions construing a 
particular point of law. 

WESTLAW Electronic Research Guides have been inserted to facilitate 
entry into West's computer retrieval system for the latest laws and cases. All 
citations of these constructions give the full name of each case, standard re- 
porters in which the case may be found, and existing complete case history. 
Additionally, access to WESTLAW and its KeyCite service will provide the 
latest appellate case history shortly after a case has been decided. 

Judicial constructions are followed by references to the West Topics and 
Key Numbers (Q^) to which they were classified in the Atlantic and Ameri- 
can Digest Systems. These references provide convenient guides to judicial 
decisions throughout the country involving the same legal issues. 

GENERAL INDEX 

A comprehensive alphabetical descriptive-word index and Popular Name 
Table provide multiple, detailed references to the District of Columbia Offi- 
cial Code, 2001 Edition. 

ANCILLARY RESEARCH AIDS 

Some of the other research aids appearing in this set include a list of ab- 
breviations used, tables of contents, tables of comparative and uniform laws, 
and analyses of chapters, subchapters and sections. 
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PAMPHLETS AND POCKET PARTS 

The District of Columbia Official Code, 2001 Edition, will be kept 
up-to-date by a supplementary system of current pamphlets and cumulative 
pocket parts. This system assures the fastest possible availability of the laws 
and judicial constructions, when used with Reporter volumes, advance 
sheets and WESTLAW electronic research. 

ACKNOWLEDGMENT 

The Publisher expresses its appreciation to the Office of the General 
Counsel, the members of the judiciary, and to the practicing attorneys whose 
timely suggestions have contributed materially to the successful planning 
and development of the District of Columbia Official Code, 2001 Edition. 

THE PUBLISHER 

June, 2001 
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WESTLAW, Computer Assisted Legal Research 

WESTLAW is part of the research system provided by West Group. With 
WESTLAW, you find the same quality and integrity that you have come to ex- 
pect from West books. For the most current and comprehensive legal re- 
search, combine the strengths of West books and WESTLAW. 

WESTLAW Adds to Your Library 

Whether you wish to expand or update your research, WESTLAW can help. 
For instance, WESTLAW is the most current source for case law, including 
slip opinions and unreported decisions. In addition to case law, the online 
availability of statutes, statutory indexes, legislation, court rules and orders, 
administrative materials, looseleaf publications, texts, periodicals, news and 
business information makes WESTLAW an important asset to any library. 
Check the online WESTLAW Directory or the print WESTLAW Database Di- 
rectory for a list of available databases and services. Following is a brief de- 
scription of some of the capabilities that WESTLAW offers. 

Natural Language Searching 

You can now search most WESTLAW databases using WIN, the revolution- 
ary Natural Language search method. As an alternative to formulating a 
query using terms and connectors, WIN allows you to simply enter a descrip- 
tion of your research issue in plain English: 

What is the governments obligation to warn military 
personnel of the danger of past exposure to radiation? 

WESTLAW then retrieves the set of documents that have the highest statisti- 
cal likelihood of matching your description. 

Retrieving a Specific Document 

When you know the citation to a case or statute that is not in your library, 
use the Find service to retrieve the document on WESTLAW. Access Find 
and type a citation like the following: 

find 626 A.2d 182 
find DC ST 16-1002 

Updating Your Research 

You can use WESTLAW to update your research in many ways: 

® Retrieve cases citing a particular statute. 

• Update a state statute by accessing the Update service from the dis- 
played statute using the jump marker. 
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® Retrieve newly enacted legislation by searching in the appropriate 
legislative service database. 

® Retrieve cases not yet reported by searching in case law databases. 

@ Read the latest U.S. Supreme Court opinions within an hour of their 
release. 

® Update West digests by searching with topic and key numbers. 

Determining Case History and Retrieving Citing Cases 

KeyCite: Cases and other legal materials listed in KeyCite Scope can be re- 
searched through West Groups KeyCite service on WESTLAW. Use KeyCite 
to check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 

Additional Information 

For more detailed information or assistance, contact your WESTLAW 
Account Representative or call 1-800-REF-ATTY (1-800-733-2889). 

WESTfax 

Call 1-800-562-2FAX to order full text cases by fax. Mail and overnight 
delivery also available. Cases include current history (reversed, overruled, 
etc.). Available only in U.S.A. Order subject to approval of vendor. 
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WESTLAW Computer Assisted Legal Research 

WESTLAW supplements your legal research in many ways. WESTLAW allows you to 

® update your research with the most current information 

® expand your library with additional resources 

® retrieve current, comprehensive history and citing references to a case 
with Key Cite 

For more information on using WESTLAW to supplement your research, see the 
WESTLAW Electronic Research Guide, which follows the Preface. 



Title 25 Disposition Table 

Showing where the subject matter of sections in the former Title 25 may be 
found in Title 25 as amended and enacted by D.C. Law 13-298. 



Former New 

Sections sections 

25-101 
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Subchapter I. General Provisions 

§ 25-101. Definitions. 

For the purposes of this title, the term: 

(1) "ABRA" means the Alcoholic Beverage Regulation Administration es- 
tablished by § 25-202. 

(2) "ABRA Account" means the Alcoholic Beverage Regulation Administra- 
tion Account established by § 25-210. 

(3) "Adult" means a person who is 21 years of age or older. 

(4) "Alcohol" means ethyl alcohol, hydrated oxide of ethyl, or spirit of 
wine, from whatever source or by whatever processes produced. 

(5) "Alcoholic beverage" means a liquid or solid, patented or not, contain- 
ing alcohol capable of being consumed by a human being. The term "alcohol- 
ic beverage" shall not include a liquid or solid containing less than one-half 
of 1% of alcohol by volume. 

(6) "Applicant" means, as the context requires, the individual applicant, 
each member of an applicant partnership or limited liability company, or 
each of the principal officers, directors, and shareholders of an applicant 
corporation, or, if other than an individual, the applicant entity. 

(7) "ANC" means an Advisory Neighborhood Commission as authorized 
under D.C. Official Code § 1-207.38. 
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GENERAL PROVISIONS AND LICENSES § 25-101 

(8) "Back-up drink" means a drink, including a single drink consisting of 
more than one alcoholic beverage, that is served to a customer before the 
customer has consumed a previously served drink. 

(9) "Bartender" means a person who fixes, mixes, makes, or concocts an 
alcoholic beverage for consumption. 

(10) "Beer" means a fermented beverage of any name or description 
manufactured from malt, wholly or in part, or from any substitute for malt. 

(11) "Board" means the Alcoholic Beverage Control Board established by 
§ 25-201. 

(12) "Brew pub" means an establishment for the manufacture of beer to be 
sold for consumption only at the place of manufacture and for sale to 
licensed wholesalers for the purpose of resale to other licensees. 

(13) "Business days" means Monday, Tuesday, Wednesday, Thursday, and 
Friday, excluding holidays. 

(14) "Caterer" means a corporation, partnership, individual, or limited 
liability company that prepares, sells, delivers, and serves food and beverages 
to its customers, under an agreement in advance of delivery, for a catered 
event on the premises designated by the customer for the duration of the 
catered event. 

(15) "Club" means a corporation, duly organized and in good standing 
under Chapter 3 of Title 29, owning, leasing, or occupying a building, or a 
portion thereof, at which the sale of alcoholic beverages is incidental to, and 
not the prime source of revenue from, the operation of the building or the 
portion thereof. The term "club" shall not include a college fraternity or 
sorority. 

(16) "Credit card" means a consumer credit card extended on a nationally 
recognized account pursuant to a plan under which: 

(A) The creditor may permit the customer to make purchases or obtain 
loans by the use of a credit card, check, or other device as the plan may 
provide; 

(B) The customer has the privilege of paying the balance in full or in 
installments; and 

(C) A finance charge may be computed by the creditor from time to time 
on an outstanding unpaid balance. 

(17) "CSA" means Chapter 9 of Title 48. 

(18) "DC Arena" means the multi-purpose arena for the performance of 
sports and entertainment events and related amenities described in recital 
"E" of the Land Disposition Agreement-Ground Lease By and Among the 
District of Columbia Redevelopment Land Agency, the District of Columbia, 
and DC Arena L.P., dated December 29, 1995. 

(19) "Director" means the Director of the Alcoholic Beverage Regulation 
Administration appointed under § 25-207. 

(20) "District" means the District of Columbia. 

(21) "Establishment" means a business entity operating at a specific loca- 
tion. 
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§25-101 ALCOHOLIC BEVERAGES 

(22) "Food" means any substance consumed by human beings except 
alcoholic beverages and any nonalcoholic liquid or solid substance served as 
part of the contents of an alcoholic beverage drink. 

(23) "Go-cup" means a drinking utensil provided at no charge or a 
nominal charge to a customer for the purpose of consuming alcoholic 
beverages off the premises of an establishment. 

(24) "Gross annual receipts'' means the total amount of money received 
during the most recent one-year accounting period for the sale of food and 
alcoholic beverages, not including the amount received for taxes and gratui- 
ties in conjunction with sales or charges for entertainment or other services. 

(25) "Hotel" means an establishment where food and lodging are regularly 
furnished to transients and which has at least 30 guest rooms and a dining 
room in the same or connecting buildings. 

(26) "Interest" includes the ownership or other share of the operation, 
management, or profits of a licensed establishment. The term "interest" shall 
not include an agreement for the lease of real property. 

(27) "Keg" means a container which is capable of holding 4 gallons or 
more of beer, wine, or spirits and which is designed to dispense beer, wine, 
or spirits directly from the container. 

(28) "Land Disposition Lease" means the Land Disposition Agreement- 
Ground Lease By and Among the District of Columbia Redevelopment Land 
Agency, the District of Columbia, and DC Arena L.P., dated December 29, 
1995. 

(29) "Legal drinking age" means 21 years of age. 

(30) "Legitimate theater" means premises in which the principal business 
shall be the operation of Jive theatrical, operatic, or dance performances, or 
such other lawful adult entertainment or recreational facilities as the Board, 
giving due regard to the convenience of the public and the strict avoidance of 
sales prohibited by this title, shall, by regulation, classify as legitimate 
theater. The term "legitimate theater" shall not mean a motion picture 
theater. 

(31) "Locality" means the neighborhood within 600 feet of an establish- 
ment. 

(32) "Manufacture" includes any purification or repeat distillation process- 
es or rectification. 

(33) "Nightclub" means a space in a building, and the adjoining space 
outside of the building, regularly used and kept open as a place that serves 
food and alcoholic beverages and provides music and facilities for dancing. 

(34) "Nude performance" means dancing or other entertainment by a 
person whose genitals, pubic region, or buttocks are less than completely and 
opaquely covered and, in the case of a female, whose breasts are less than 
completely and opaquely covered below a point immediately above the top of 
the areola. 

(35) "Open container" means a bottle, can, or other container that is open 
or from which the top, cap, cork, seal, or tab seal has at some time been 
removed. 
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(36) "Parking" means that area of public space which lies between the 
property line and the edge of the actual or planned sidewalk which is nearer 
to such property line, as such property line and sidewalk are shown on the 
records of the District. 

(37) "Person" includes an individual, partnership, corporation, limited 
liability company, and an unincorporated association. 

(38) "Portion" means the neighborhood within 1800 feet of an. establish- 
ment. 

(39) "Protest" means a written statement in opposition to the issuance of a 
license. 

(40) "Protest hearing" means the adjudicatory proceeding held by the 
Board, after receipt of a protest, to hear persons objecting to, or in support 
of, the issuance of a license. 

(41) "Protest period" means a 45-day period during which an objection to 
the issuance or renewal, substantial change in operation under § 25-404, or 
transfer to new location, may be filed. 

(42) "Residential districts" means those districts identified as residential 
by the zoning regulations and the official atlases of the Zoning Commission 
for the District of Columbia. 

(43) "Restaurant" means a space in a building which: 

(A) Is regularly used and kept open as a place where food is served; 

(B) Keeps its kitchen facilities open until 2 hours before closing and for 
which sales of food accounts for at least 45% of the establishment's gross 
annual receipts; and 

(C) May offer entertainment, except nude performances, and facilities for 
dancing. 

(44) "RLA" means the District of Columbia Redevelopment Land Agency. 

(45) "Sale" or "sell" includes offering for sale, keeping for sale, manufac- 
turing for sale, soliciting orders for sale, trafficking in, importing, exporting, 
bartering, delivering for value or in any way other than by purely gratuitously 
transferring. Every delivery of any alcoholic beverage made otherwise than 
purely gratuitously shall constitute a sale. 

(46) "Section" means the neighborhood within 1,200 feet of an establish- 
ment. 

(47) "Settlement conference" means a meeting between the applicant and 
the protestants held for the purpose of discussing and resolving, where 
possible, the objections raised by the protestants. 

(48) "Sign" shall have the same meaning as defined in Chapter 31 of Title 
12 of the District of Columbia Municipal Regulations. 

(49) "Spirits" means: 

(A) A beverage which contains alcohol mixed with water and other 
substances in solution, including brandy, rum, whisky, cordials, and gin; 
and 

(B) An alcoholic beverage containing more than 14% alcohol. 

(50) "Statement" means a representation by words, design, picture, device, 
illustration, or other means. 
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(51) "Table" shall not include a counter, bar, or similar contrivance. 

(52) "Tavern" means a space in a building which: 

(A) Is regularly used and kept open as a place where food and alcoholic 
beverages are served; 

(B) May offer entertainment, except nude performances, and may allow 
dancing for its patrons only; and 

(C) Does not provide facilities for dancing for its employees or entertain- 
ers. 

(53) "Valid identification document" means an official identification issued 
by an agency of government (local, state, federal, or foreign) containing, at a 
minimum, the name, date of birth, signature, and photograph of the bearer. 

(54) "Voluntary agreement" means a settlement agreement which becomes 
part of a license. 

(55) "Washington Convention Center" means the Washington Convention 
Center and the Convention Center Board of Directors, as established by 
§ 9-602, and the Washington Convention Center Authority and the Washing- 
ton Convention Center Authority Board of Directors, as established by 
§§ 9-803 and 9-806. 

(56) "Wine" means an alcoholic beverage containing not more than 14% 
alcohol by volume obtained by the fermentation of the natural sugar content 
of fruits or other agricultural products containing sugar whether or not other 
ingredients are added. 

(Jan. 24, 1934, 48 Stat. 319, ch. 4, § 3; Aug. 27, 1935, 49 Stat. 897, ch. 756, § 1; Dec. 8, 
1970, 84 Stat. 1393, Pub. L. 91-535, § 1; Apr. 18, 1978, D.C. Law 2-73, § 3, 24 DCR 
7066; Sept. 29/ 1982, D.C. Law 4-157, §§ 2, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law 5-16, § 2, 30 DCR 3193; May 23, 
1986, D.C. Law 6-119, § 2, 33 DCR 2447; Mar. 7, 1987, D.C. Law 6-217, § 2, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(a), 38 DCR 4974; Oct. 3, 1992, D.C. Law 9-174, 
§ 2(a), 39 DCR 5859; Sept. 11, 1993, D.C. Law 10-12, § 2(a), 40 DCR 4020; May 24, 
1994, D.C. Law 10-122, § 2(a), 41 DCR 1658; Apr. 12, 1997, D.C. Law 11-258, § 2(a), 
44 DCR 1421; Mar. 26, 1999, D.C. Law 12-202, § 2(a), 45 DCR 8412; Mar. 26, 1999, 
D.C. Law 12-206, § 2(a), 45 DCR 8430; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 
2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Emergency Act Amendments 

law Title 25 of the District of Columbia Official For temporary amendment of section, see 

Code. The text of this section is derived from § 2(a) of the Underage Drinking Emergency 

provisions formerly found in D.C. Code Amendment Act of 1994 (D.C. Act 10-236, April 

§25-103. 28, 1994, 41 DCR 2601). 

For temporary amendment of section, see 

Prior Codifications § 2(a) of the Alcoholic Beverage Control DC 

1981 Ed § 25-10.1 Arena Emergency Amendment Act of 1997 (D.C. 

1973 Ed"' § 25-103* Act 12 ~ 121 ' August 1, 1997, 44 DCR 4645), 

' ' " § 2(a) of the Alcoholic Beverage Control DC 

r~ A j ' r c *• Arena Congressional Recess Emergency Amend- 

Temporary Amendments ot Section t * < r mno /t\ n \ * i -> -frm t u 

v J ment Act oi 1998 (D.C. Act 12-290, February 

Temporary amendment of section: Section 2 7, 1998, 45 DCR 1749), § 2(a) of the Alcoholic 

2(a) of D.C. Law 12-48 added (29). Beverage Control DC Arena Emergency Amend- 

Section 5(b) of D.C. Law 12-48 provides that ment Act of 1998 (D.C. Act 12-478, October 28, 

the act shall expire after 225 days of its having 1998, 45 DCR 8010), and § 2(a) of the Alcoholic 

taken effect. Beverage Control DC Arena Second Emergency 
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Amendment Act of 1998 (D.C. Act 12-551, De- 
cember 24, 1998, 45 DCR 517). 

For temporary amendment of § 5 of the Alco- 
holic Beverage Control DC Arena Second Emer- 
gency Amendment Act of 1998 (D.C. Act 
12-551, December 24, 1998, 45 DCR 517), see 
§ 3 of the Omnibus Regulatory Reform and 
Alcoholic Beverage Control DC Arena Clarifying 
Emergency Amendment Act of 1999 (D.C. Act 
13-1, January 29, 1999, 46 DCR 2284). 

Legislative History of Laws 

Law 13-298, the "Title 25, D.C. Code Enact- 
ment and Related Amendments Act of 2001," 
was introduced in Council and assigned Bill No. 
13-449, which was referred to the Committee 
on Consumer and Regulatory Affairs. The Bill 
was adopted on first and final readings on De- 
cember 5, 2000, and January 23, 2001, respec- 
tively. Signed by the Mayor on February 9, 
2001, it was assigned Act No. 13-603 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 13-298 became effective on 
May 3, 2001. 

Law 2-73, the "Third Amendment to the Rev- 
enue Act for Fiscal Year 1978 and Other Pur- 
poses," was introduced in Council and assigned 
Bill No. 2-206, which was referred to the Com- 
mittee on Finance and Revenue. The Bill was 
adopted on first, amended first, and second 
readings on November 22, 1977, December 6, 
1977 and January 10, 1978, respectively. 
Signed by the Mayor on February 9, 1978, it 
was assigned Act No. 2-149 and transmitted to 
both Houses of Congress for its review. 

Law 4-157, the "Alcoholic Beverage Control 
Amendments Act of 1982," was introduced in 
Council and assigned Bill No. 4-218, which was 
referred to the Committee on Public Services 
and Consumer Affairs. The Bill was adopted on 
first and second readings on June 8, 1982, and 
July 6, 1982, respectively. Signed by the Mayor 
on July 29, 1982, it was assigned Act No. 4-231 
and transmitted to both Houses of Congress for 
its review. 

Law 4-204, the "Alcoholic Beverage Control 
Amendments Temporary Act of 1982," was in- 
troduced in Council and assigned Bill No. 
4-534, which was referred to the Committee on 
Public Services and Consumer Affairs. The Bill 
was adopted on first and second readings on 
November 16, 1982, and December 14, 1982, 
respectively. Signed by the Mayor on Decem- 
ber 28, 1982, it was assigned Act No. 4-288 and 
transmitted to both Houses of Congress for its 
review. 

Law 5-16, the "District of Columbia Election 
Code of 1955 and Related Election Practices 
Amendments Act of 1983," was introduced in 
Council and assigned Bill No. 5-52, which was 
referred to the Committee on Consumer and 
Regulatory Affairs. The Bill was adopted on 



first and second readings on May 10, 1983, and 
May 24, 1983, respectively. Signed by the May- 
or on June 9, 1983, it was assigned Act No. 
5-33 and transmitted to both Houses of Con- 
gress for its review. 

Law 6-119, the "Alcoholic Beverage Control 
Act Temporary Amendment Act of 1986," was 
introduced in Council and assigned Bill No. 
6-392, which was retained by CounciL. The Bill 
was adopted on first and second readings on 
March 11, 1986 and March 25, 1986, respec- 
tively. Signed by the Mayor on April 8, 1986, it 
was assigned Act No. 6-154 and transmitted to 
both Houses of Congress for its review. 

Law 6-217, the "District of Columbia Alco- 
holic Beverage Control Act Reform Amendment 
Act of 1986," was introduced in Council and 
assigned Bill No. 6-504, which was referred to 
the Committee on Consumer and Regulatory 
Affairs. The Bill was adopted on first and sec- 
ond readings on November 25, 1986 and De- 
cember 16, 1986, respectively. Signed by the 
Mayor on January 15, 1987, it was assigned Act 
No. 6-277 and transmitted to both Houses of 
Congress for its review. 

Law 9-40, the "District of Columbia Alcoholic 
Beverage Control Act Brew Pub License 
Amendment Act of 1991," was introduced in 
Council and assigned Bill No. 9-68, which was 
referred to the Committee on Consumer and 
Regulatory Affairs. The Bill was adopted on 
first and second readings on June 4, 1991, and 
July 2, 1991, respectively. Signed by the Mayor 
on July 24, 1991, it was assigned Act No. 9-77 
and transmitted to both Houses of Congress for 
its review. 

For legislative history of D.C. Law 9-174, see 
Historical and Statutory Notes following 
§ 25-434. 

For legislative history of D.C. Law 10-12, see 
Historical and Statutorv Notes following 
§ 25-753. 

For legislative history of D.C. Law 10-122, 
see Historical and Statutory Notes following 
§ 25-785. 

Law 11-258, the "Alcohol Beverage Control 
Act Private Club Exception Amendment Act of 
1996," was introduced in Council and assigned 
Bill No. 11-505, which was referred to the 
Committee on Consumer and Regulatory Af- 
fairs. The Bill was adopted on first and second 
readings on November 7, 1996, and December 
3, 1996, respectively. Signed by the Mayor on 
December 24, 1996, it was assigned Act No. 
11-525 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 11-258 became 
effective on April 12, 1997. 

Law 12-48, the "Alcoholic Beverage Control 
DC Arena Temporary Amendment Act of 1997," 
was introduced in Council and assigned Bill No. 
12-293. The Bill was adopted on first and 
second readings on July \, 1997, and September 
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22, 1997, respectively. Signed by the Mayor on 
October 3, 1997, it was assigned Act No. 12-167 
and transmitted to both Houses of Congress for 
its review. D.C. Law 12-48 became effective on 
February 26, 1998. 

Law 12-202, the "Alcoholic Beverage Control 
DC Arena Amendment Act of 1998/' was intro- 
duced in Council and assigned Bill No. 12-294, 
which was referred to the Committee on Con- 
sumer and Regulatory Affairs. The Bill was 
adopted on first and second readings on July 7, 
1998, and September 22, 1998, respectively. 
Signed by the Mayor on October 13, 1998, it 
was assigned Act No. 12-488 and transmitted to 
both Houses of Congress for its review. D.C. 



Law 12-202 became effective on March 26, 
1999. 

Law 12-206, the "Opened Alcoholic Beverage 
Containers Amendment Act of 1998," was intro- 
duced in Council and assigned Bill No. 12-612, 
which was referred to the Committee on Con- 
sumer and Regulatory Affairs. The Bill was 
adopted on first and second readings on July 7, 
1998, and September 22, 1998, respectively. 
Signed by the Mayor on October 14, 1998, it 
was assigned Act No. 12-493 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 12-206 became effective on March 26, 
1999. 
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1. Club 

Journalists' organization which did not intend 
to cook and prepare food on its premises for its 
weekly luncheons was not "club" for purposes 
of entitlement to liquor license, and thus, Dis- 
trict of Columbia Alcoholic Beverage Control 
Board did not err in denying organization's 
application for liquor license, notwithstanding 
its stated intention to have catered food provid- 
ed at most of its functions. D.C. Code 1981, 
§§ 25-103(7), 25-1 11(a)(7). Washington Press 
Club v. District of Columbia Alcoholic Beverage 
Control Bd., 1984, 476 A.2d 1 107. Intoxicating 
Liquors <S=^ 57.1 

Regardless of nonprofit private club's found- 
ers' motive in converting public restaurant into 
such club or the financial security gained from 
formation of the club by profit corporation, 
which leased premises to club and which was 
controlled and directed by three of club's pri- 
vate directors, the club qualified as a bona fide 
club so as to be within exception to rule prohib- 
iting restaurant from obtaining Class "C" liquor 
license if it was within 400 feet of school or 
church where the club's directors received no 
compensation other than salaries fixed by club's 
members and members could decide whether to 
continue to pay rent to corporation. D.C.C.E. 
§ 25-103(g). Citizens Ass'n of Georgetown, Inc. 
v. District of Columbia Alcoholic Beverage Con- 
trol Bd., 1979, 410 A.2d 195. Intoxicating Li- 
quors <£=> 59(2) 



2. Hotel 

Requirement of District of Columbia licensing 
regulations that a building must have at least 30 
bedrooms in order to be licensed as a hotel was 
not arbitrary. D.C.Code 1940, §§ 25-103(j), 
47-2328. Courembis v. District of Columbia, 
C.A.D.C.1951, 193 F.2d . 18, 89 U.S.App.D.C. 
372. Innkeepers 3=^ 4 

3. Restaurant 

In addition to factors listed in D.C.Code 1.981, 
§ 25-103(14), Alcoholic Beverage Control 
Board, in determining whether to renew class C 
liquor license for a restaurant, is free to consid- 
er any relevant evidence in determining restau- 
rant's chief source of revenue, including such 
items as cash register tapes, cancelled checks, 
and paid invoices. D.C.Code 1981, 

§ 25-1 11(a)(7). Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A.2d 987. Intoxicating Liquors <3=» 
102 

In determining whether to renew class C li- 
quor license for a restaurant, Alcoholic Bever- 
age Control Board is not free to disregard 
statutory criteria and base its finding that res- 
taurant's chief source of revenue is derived 
from sale of meals on a mere promise by ap- 
plicant to make its chief source of revenue the 
sale of meals rather than beverages; hard evi- 
dence is required, not promises or good inten- 
tions. D.C.Code 1981, §§25-103(14), 
25-1 11(a)(7). Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A.2d 987. Intoxicating Liquors <S=> 
102 

Alcoholic Beverage Control Board may not 
find that a place is a "restaurant," and, thus, 
may not issue class C license to an establish- 
ment claiming to be a restaurant, until Board is 
satisfied of two things: first, that place is in- 
tended to be used primarily as place for cooking 
and serving meals, and second, that chief 
source of revenue is from sale of meals, not 
beverages. D.C.Code 1981, §§ 25-103(14), 
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25-1 11 (a)(7). Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A. 2d 987. Intoxicating Liquors §=> 
57.1 

4. Sale 

Under District of Columbia statute imposing a 
tax on all beer sold and prescribing monthly 
reports of beer "sold by him during the preced- 
ing calendar month", regulations of the Com- 
missioners taxing beer in warehouse and before 
it is sold were not authorized. D.C.Code 1951, 
§§ 25-103(o), 25-109, 25-124, 25-138 and (a) 
(1), (b). American Sales Co. v. District of Co- 
lumbia, C.A.D.C.1961, 292 F.2d 751, 110 
U.S.App.D.C. 258. District Of Columbia <s=> 
33(3) 

5. Presumptions and burden of proof 

In proceeding on petition for review of Alco- 
holic Beverage Control Board's decision to 
grant Class "C" liquor license to private club, 
petitioner was not entitled to relief on theory 
that burden of proof with regard to club's non- 
profit status had been shifted improperly, in 
light of fact that club had supplied a prima facie 
case of statutory compliance and had met its 
burden of proceeding in the case. D.C.C.E. 
§ 25-1 03(g). Citizens Ass'n of Georgetown, Inc. 
v. District of Columbia Alcoholic Beverage Con- 
trol Bd., 1979, 410 A.2d 195. Intoxicating Li- 
quors <^ 70 

6. Admissibility of evidence 

Alcoholic Beverage Control Board, which 
granted Class "C" liquor license to nonprofit 
private club, did not err in accepting recorder 
of deeds' certificate of incorporation under Dis- 
trict of Columbia Nonprofit Corporation Act as 
evidence that club was a bona fide nonprofit 
organization. D.C.C.E. § 25-103(g). Citizens 
Ass'n of Georgetown, Inc. v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1979, 410 
A. 2d 195. Intoxicating Liquors <§=> 70 

7. Judicial notice 

From testimony that officers, from their expe- 
rience in tasting and smelling liquor, concluded 



that liquid purchased was liquor, and that they 
tasted liquid and that it contained whiskey, 
courts may take judicial notice of alcoholic con- 
tent of whiskey. D.C.Code 1940, § 25-1 03(e). 
Stagecrafters Club v. District of Columbia (Cr. 
App. 1952) 89 A. 2d 876. Criminal Law <^> 
304(20) 

8. Findings of fact 

In proceeding on petition for review of Alco- 
holic Beverage Control Board's decision to 
grant Class "C" liquor license to nonprofit pri- 
vate club, petitioner was not entitled to relief on 
basis of allegation that Board failed to make 
specific findings of fact on each element of the 
statutory definition of "club;" it was sufficient 
that Board properly addressed the questions of 
fact arising at the hearing and that Board's 
conclusions were grounded in the evidence. 
D.C.C.E. §§ 1-1 509(c), 25-1 03(g). Citizens 
Ass'n of Georgetown, Inc. v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1979, 410 
A. 2d 195. Intoxicating Liquors <&=> 70 

9. Sufficiency of evidence 

In proceeding in which Alcoholic Beverage 
Control Board granted class B beverage license, 
finding to effect that applicant no longer had 
any interest in certain retailer so as to be ineli- 
gible for "second" retail liquor license was sup- 
ported by substantial evidence, including copies 
of income tax returns. D.C.C.E. § 25-1 13(b). 
Spevak v. District of Columbia Alcoholic Bever- 
age Control Bd., 1979, 407 A. 2d 549. Intoxicat- 
ing Liquors <^ 70 

In prosecution for keeping for sale and selling 
alcoholic beverages without license, testimony 
of officers that from their experience in tasting 
and smelling liquor, it was their conclusion that 
liquid purchased at club was liquor, and that 
they tasted liquid and it contained whiskey, was 
sufficient proof of corpus delicti, notwithstand- 
ing failure to prove alcoholic content by chemi- 
cal analysis. D.C.Code 1940, §§ 25-103(e), 
25-109. Stagecrafters Club v. District of Co- 
lumbia (Cr.App. 1952) 89 A.2d 876. Intoxicat- 
ing Liquors <^> 236(7), 236(17) 



§ 25—102, Sale of alcoholic beverages without a license prohibited. 

(a) No person shall sell any alcoholic beverage in the District without having 
first obtained an appropriate license as required by this title. 

(b) No wholesaler or manufacturer located within the District shall offer any 
alcoholic beverage for sale to, or solicit orders for the sale of any alcoholic 
beverage from, any person not licensed under this title, irrespective of whether 
the sale is to be made inside or outside the District. 

(c) No person located outside the District shall ship, import, or cause to be 
shipped or imported into the District, any alcoholic beverage without having 
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first obtained an importation permit under this title for such shipment or 
importation. 

(d) No person operating any premises where food, nonalcoholic beverages, 
or entertainment are sold or provided for compensation or where facilities are 
especially provided and service is rendered for the consumption of alcoholic 
beverages who does not possess a license under this title shall permit the 
consumption of alcoholic beverages on the premises. 

(Jan. 24, 1934, 48 Stat. 323, ch. 4, § 9; June 29, 1953, 67 Stat. 102, ch. 159, § 404(b); 
Sept. 29, 1982, D.C. Law 4-157, § 5, 29 DCR 3617; Feb. 24, 1987, D.C. Law 6-192, 
§ 26(b), 33 DCR 7836; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

For D.C. Law 13-298, see notes following 

§ 25-101. 

For legislative history of D.C. Law 4-157, see 

Historical and Statutory Notes following 

§ 25-101. 

For legislative history of D.C. Law 6-192, see 

Historical and Statutory Notes following 

§ 25-211. 



law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 2 5- 109(a), (b). 

Prior Codifications 

1981 Ed., § 25-102. 
1973 Ed., § 25-109. 



Key Numbers 

Intoxicating Liquors ©=>55. 

Westlaw Key Number Search: 223k55 



Library References 

Encyclopedias 

C..LS. Intoxicating Liquors §§ 102 to 103. 



United States Code Annotated 

Alcoholic Beverage Labeling, Federal Alcohol Administration Act, see 27 U.S.C.A. § 213 et seq. 
Bulk sales and bottling offenses, Federal Alcohol Administration Act, see 27 U.S.C.A. § 206. 



United States Supreme Court 



Alcohol, 

Licensing, 

Indian traders, state license requirement, 
see Rice v. Rehner, U.S.Cal.1983, 103 
S.Ct. 3291, 463 U.S. 713, 77 L.Ed.2d 
961, rehearing denied 104 S.Ct. 209, 
464 U.S. 874," 78 L.Ed.2d 185, on re- 
mand 717 F.2d 492. 



Licensed importers, designation as autho- 
rized importer, see Rice v. Norman 
Williams Co., U.S.Cal.1982, 102 S.Ct. 
3294, 458 U.S. 654, 73 L.Ed.2d 1042. 

Liquor licenses, power of churches and 
schools to prevent issuance, see Larkin 
v. Grendel's Den, Inc., U.S. Mass. 1982, 
103 S.Ct. 505, 459 U.S. 116, 74 
L.Ed.2d 297. 
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Witnesses 1 1 



1 . Warrants and affidavits 

Elapse of nine days between time police offi- 
cer purchased liquor on premises and time offi- 
cer made application for night search warrant 
based on policeman's affidavit describing sale of 
alcoholic beverages on premises without a li- 
cense was not unreasonable under circum- 
stances including showing that officer described 
the premises as having a bar and a bartender, 
tables enough for at least 20 persons and food 
and beverage service. D.C.Code 1961, 
§§ 25-109, 25-129(h). Underdown v. District of 
Columbia (App. 1 966) 2 1 7 A.2d 659. Intoxicat- 
ing Liquors < 3= > 249 

Affidavits, which were submitted as basis for 
obtaining arrest warrants, and which revealed 
that defendants had been seen unloading bottles 
from car into a house, discussing bootleg busi- 
ness with others, selling whiskey on street, and 
coming from the house with bottles in their 
hands and pockets, were sufficient to establish 
probable cause for arrest. D.C.Code 1951, 
§ 25-109. Simato v. District of Columbia (Cr. 
App. 1954) 108 A.2d 376. Criminal Law <8=» 
211(1) 

The keeping for sale or the selling of alcoholic 
beverages, without first having obtained a li- 
cense to do so, was a "breach of the peace" 
within meaning of statute providing that no 
person or persons, on the Lord's day, shall serve 
or execute, or cause to be served, any writ, 
process, warrant, order, judgment or decree 
except in cases of treason, felony, or "breach of 
the peace". D.C.Code 1940, §§ 13-102, 25-109. 
Edwards v. District of Columbia (Cr.App. 1949) 
68 A. 2d 286. Sunday <^> 30(4) 

2. Warrantless arrests or searches 

Where defendant was a frequenter of an es- 
tablishment where intoxicating liquor was being 
illegally sold and by doing so was guilty of a 
misdemeanor being committed in presence of 
officers, officers were within their proper duty 
in arresting defendant without a warrant, and 
as incident of arrest search of defendant was 
lawful, and narcotics then and there seized 
were properly admitted in evidence against him 
in prosecution for narcotics violations. 
D.C.Code 1961, §§ 22-3302, 22-3304, 
25-109(a). Smith v. U.S., C.A.D.C.1965, 353 
F.2d 877, 122 U.S.App.D.C. 339. Arrest <^> 
63.3, 71.1(10); Criminal Law <3=» 394.4(9) 

3. Multiple offenses 

Usual test to determine if one or two offenses 
have been committed by a single act is whether 
each offense requires proof of an additional fact 
which the other does not. D.C.C.E. 
§§ 25-1 09(a), 25-1 32; U.S.C.A. Const. Amend. 5. 



§ 25-102 
Note 5 

Hicks v. District of Columbia (App. 1967) 234 
A.2d801. Criminal Law @=> 29(1) 

4. Indictment, information or complaint 

Where, in prosecution for violations of the 
Alcoholic Beverage Control Law, one defendant 
was not named in first count of first information 
but, in second count thereof, was referred to as 
"the aforesaid * * * (defendant's name)", 
word "aforesaid" was mere surplusage and did 
not vitiate the prosecution. D.C.Code 1951, 
§ 25-109. Simato v. District of Columbia (Cr. 
App. 1954) 108 A.2d 376. Indictment And In- 
formation <3=^ 1 1 9 

In prosecution for violations of the Alcoholic 
Beverage Control Law, charge sufficiently de- 
fined crime of selling without a license and 
adequately protected defendants' rights. 
D.C.Code 1951, § 25-109. Simato v. District of 
Columbia (Cr.App. 1954) 108 A.2d 376. Intoxi- 
cating Liquors <^ 2 1 5 

Count, which named three defendants togeth- 
er in charge of selling and in charge of keeping 
for sale intoxicating liquor did not constitute a 
charge of joint keeping for sale and joint selling, 
and, therefore, proof, which did not establish 
any joint act of keeping or selling, did not result 
in variance, and defendants were not misled by 
the charges. D.C.Code 1951, § 25-109. Sima- 
to v. District of Columbia (Cr.App. 1954) 108 
A. 2d 376. Intoxicating Liquors <^> 223(2) 

On hearing on motion to quash information 
charging keeping for sale and selling alcoholic 
beverages without license, testimony of officers 
that they bought drinks of whiskey at club was 
sufficient to warrant denial of motion, apart 
from allegedly improperly obtained evidence 
under warrant. Rules Regulating Practice Be- 
fore Criminal Division of Municipal Court of 
District of Columbia, rule 10(a); D.C.Code 
1940, § 25-109. Stagecrafters Club v. District 
of Columbia (Cr.App. 1952) 89 A.2d 876. In- 
dictment And Information <$=> 140(2) 

On hearing on motion to quash information 
charging keeping for sale and selling alcoholic 
beverages without license, whether or not offi- 
cers who testified they bought drinks of whiskey 
at club were mentally competent was within 
province of motions judge. D.C.Code 1940, 
§ 25-109. Stagecrafters Club v. District of Co- 
lumbia (Cr.App. 1952) 89 A.2d 876. Witnesses 
<3=»79(1) 

5. Continuance 

In prosecution for keeping for sale and selling 
alcoholic beverages without license, refusal of 
trial court to delay trial for production of police 
officer who had custody of records as to funds 
expended by prosecution preparatory to initial 
search, for which records subpoena duces te- 
cum was obtained during trial, was not abuse of 
discretion. D.C.Code 1940, § 25-109. Stage- 
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Note 5 

drafters Club v. District of Columbia (Cr.App, 
1952) 89 A.2d 876. Criminal Law <^ 594(1) 

6. Joint or separate trials 

In prosecution for violations of the Alcoholic 
Beverage Control Law, defendants were proper- 
ly charged and tried together since it would be 
assumed that average jury would not be so 
bereft of intelligence and discrimination that it 
would be unable to properly decide which, if 
any, of live defendants had, on any of 16 dates 
charged, kept or sold liquor. Municipal Court 
Rules, Criminal Division, rule 7; Fed. Rules 
Crim.Proc. rules 8, 14, 18 U.S.C.A.; D.C.Code 
1951, § 25-109. Simato v. District of Columbia 
(Cr.App. 1954) 108 A.2d 376. Criminal Law <3=> 
622.2(11) 

7. Presumptions and burden of proof 

Where alcoholic beverages are purchased in 
circumstances indicating a continuing business 
in sale of illicit liquor, there is a strong pre- 
sumption that the liquor will be found on the 
premises for a reasonable time thereafter. 
D.C.Code 1961, § 25-109. Underdown v. Dis- 
trict of Columbia (App. 1966) 217 A.2d 659. 
Criminal Law <3=> 3 1 5 

8. Admissibility of evidence — In general 

Where sole issue determined by convictions of 
corporate tenant and its officers was sale of 
liquor on leased premises in violation of statute, 
judgments of conviction were admissible as pri- 
ma facie evidence of unlawful use of premises 
by tenant in subsequent civil suit by tenant. 
D.C.Code 1951, § 25-109. Stagecrafters' Club 
v. District of Columbia Division of Am. Legion, 
D.D.C1953, 111 F.Supp. 127. Judgment <^ 
648 

Where police officer under assumed name 
joined non-profit social club operating "after- 
hours bottle club" which would not have given 
him membership card had they known he was 
police officer and purpose of his mission, but 
membership was available to any one who 
walked up to door and paid membership fee, 
and officer did not obtain membership card 
surreptitiously, there was no fraudulent entry or 
entry by false representation which would war- 
rant suppression of evidence in prosecution for 
keeping for sale and selling alcoholic beverages 
without license. D.C.Code, 1940, § 25-109; 
U.S.C.A.Const. Amend. 4. Stagecrafters Club v. 
District of Columbia (Cr.App. 1952) 89 A.2d 
876. Criminal Law <3^ 394.1(2) 

9. Searches and seizures, admissibility of 

evidence 

Where police officer purchased whisky from 
certain party with marked money in attempt to 
locate his source of supply, and as purchase was 
being completed, another officer appeared with 
war ran I for party's arrest, arrested party stated 
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he had purchased the whisky from defendant, 
and officers searched defendant, found part of 
the marked money on him, and arrested him, 
officers had no right to search defendant, and 
evidence found in such search should have been 
excluded in prosecution for keeping for sale and 
selling alcohol beverage without license to do 
so. D.C.Code 1951, § 25-109. Smallwood v. 
District of Columbia (Cr.App. 1955) 116 A.2d 
599. Criminal Law <3=> 394.4(9); Intoxicating 
Liquors <3=> 249 

Where counsel for defendant charged with 
keeping and selling alcoholic beverages without 
a license objected to admission of bottles of 
liquor and marked money' on ground search 
warrant had not been produced in evidence, 
without moving to suppress during more than 
two weeks between arraignment and trial, ad- 
mission of testimony that raiding officers who 
came upon premises after the first group of 
officers had made their purchases, were there 
pursuant to a search warrant, was not error. 
D.C.Code 1940, § 25-109. Hoover v. District of 
Columbia (Cr.App. 1945) 42 A.2d 730. Crimi- 
nal Law <S=> 394.6(3) 

10. Other offenses, admissibility of evi- 
dence 

In prosecution for keeping for sale and selling 
alcoholic beverages without a license, Munici- 
pal Court properly permitted police officer, who 
participated in arrest of defendant, to testify 
that, when defendant was arrested, defendant 
complained that the police had arrested him 
before for selling whiskey, since the statement 
by the defendant to the police officer was part 
of the res gestae and admissible though it tend- 
ed to show the commission of an independent 
crime. D.C.Code 1951, § 25-109. Jackson v. 
District of Columbia (Cr.App. 1956) 125 A.2d 
50. Criminal Law <3=> 369.2(8) 

In prosecution for keeping and selling alco- 
holic beverages without a license, the admission 
of evidence that defendant, who had been iden- 
tified as person who paid rent for house and 
one by whose bedside whisky and marked mon- 
ey were found, had come from an adjoining 
bedroom into room where liquor was being sold 
and consumed, and joined in a crap game, was 
not erroneous as allowing proof of separate 
offense. D.C.Code 1940, § 25-109. Hoover v. 
District of Columbia (Cr.App. 1945) 42 A. 2d 
730. Criminal Law «s^ 369.2(8) 

11. Witnesses 

On hearing on motion to quash information 
charging keeping for sale and selling alcoholic 
beverages without license, fact that officers who 
testified that they bought drinks at club were 
unable to recall from unprompted memory, and 
that parts of testimony gave conclusions of law, 
would not justify calling officers legally incom- 
petent. D.C.Code 1940, § 25-109. Stagecraft- 
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ers Club v. District of Columbia (Cr.App. 1952) 
89 A. 2d 876. Witnesses <S=> 35 

12. Questions for jury 

In prosecution for violations of the Alcoholic 
Beverage Control Law, guilt of two defendants 
was for jury. D. C. Code 1 951, § 25-109. Sima- 
to v. District of Columbia (Cr.App. 1954) 108 
A. 2d 376. Intoxicating Liquors ©=> 238(1) 

Evidence was sufficient to take to jury ques- 
tion of defendant's guilt of keeping and selling 
alcoholic beverages without license, though po- 
lice officers, who purchased beer, removed from 
liquor closet controlled by defendant, testified 
that another person actually handed beer to 
officers and received money in payment there- 
for. D.C.Code 1951, § 25-109. Young v. Dis- 
trict of Columbia (Cr.App. 1954) 102 A.2d 754. 
Intoxicating Liquors 0=* 238(5) 

13. Arguments of counsel 

In liquor prosecution, statement of prosecut- 
ing attorney in argument to jury, in explanation 
for failure to introduce marked money, that 
such money had not been introduced because it 
could not be determined which was used for 
purpose of purchasing whisky and which was 
used for "other purposes", was not prejudicial 
error, though it may have had reference to the 
purchase of lottery tickets, where there was no 
contention that defendants were connected with 
the sale of lottery tickets. D.C.Code 1940, 
§ 25-109. Edwards v. District of Columbia (Cr. 
App. 1949) 68 A.2d 286. Criminal Law <^> 
1171.1(5) 

14. Instructions 

In prosecution for violations of Alcoholic Bev- 
erage Control Law, instruction upon circum- 
stantial evidence was sufficient. D.C.Code 
1951, § 25-109. Simato v. District of Columbia 
(Cr.App. 1954) 108 A. 2d 376. Criminal Law &* 
784(4) ' 

In prosecution for keeping and selling alco- 
holic beverages without license, instruction to 
jury that seller's transfer of goods to buyer 
through means of another person in seller's 
presence is a sale, in answer to jury's inquiry as 
to whether accused must have physically deliv- 
ered merchandise and physically received mon- 
ey therefor from consumer to be considered the 
seller, was not erroneous as peremptorily di- 
recting jury to find defendant guilty nor as 
misleading or inaccurate. D.C.Code 1951, 
§ 25-109. Young v. District of Columbia (Cr. 
App. 1954) 102 A.2d 754. Criminal Law <^ 
863(2) 

In prosecution for selling liquor without a 
license failure of trial judge in instructing that 
defendant had constitutional right not to testify 
to add that his failure to testify should not be 
construed to his prejudice was not prejudicial 
error, where it was admitted that defendant sold 
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liquor and defense was predicated upon a theo- 
ry of entrapment. D.C.Code 1940, § 25-101 et 
seq. Davenport v. District of Columbia (Cr. 
App. 1949) 67 A. 2d 522. Criminal Law <^> 
1173.2(5) 

15. Sufficiency of evidence 

In prosecution for unlicensed sale of alcoholic 
beverages, evidence established sufficient proof 
of continuous possession by the Government of 
the bottled evidence by the Bureau of Internal 
Revenue so as to justify denial of directed ver- 
dict of acquittal though there was no testimony 
by receiving clerk as to his possession and dis- 
position of the bottles. D.C.Code 1951, 
§ 25-109. Kelly v. District of Columbia (Cr. 
App. 1954) 102 A. 2d 308. Intoxicating Liquors 
©=» 238(1) 

In prosecution for keeping for sale and selling 
alcoholic beverages without license, testimony 
of officers that from their experience in tasting 
and smelling liquor, it was their conclusion that 
liquid purchased at club was liquor, and that 
they tasted liquid and it contained whiskey, was 
sufficient proof of corpus delicti, notwithstand- 
ing failure to prove alcoholic content by chemi- 
cal analysis. D.C.Code 1940, §§ 25-1 03(e), 
25-109. Stagecrafters Club v. District of Co- 
lumbia (Cr.App. 1952) 89 A.2d 876. Intoxicat- 
ing Liquors <&» 236(7), 236(17) 

Failure of government in prosecution for 
keeping and selling alcoholic beverages without 
a license, to offer specific proof offenses were 
committed in District of Columbia, but merely 
giving location of house by its street number, 
was not ground for reversal. D.C.Code 1940, 
§ 25-109. Hoover v. District of Columbia (Cr. 
App. 1945) 42 A.2d 730. Criminal Law <^> 
564(1) 

16. Review 

In prosecution for keeping and selling alco- 
holic beverages without license, defendant, 
whose counsel elicited police detective's testi- 
mony that he did not ask defendant for written 
statement because he knew from defendant's 
record that she had been around and would not 
have given him such a statement in answer to 
question on cross-examination as to whether 
reason why witness did not ask for statement 
w T as because defendant denied her guilt at all 
times, was in no position to complain of such 
testimony as to defendant's record on appeal 
from judgment on verdict of conviction. 
D.C.Code 1951, § 25-109. Young v. District of 
Columbia (Cr.App. 1954) 102 A.2d 754. Crimi- 
nal Law ^ 1137(5) 

In prosecution for keeping for sale and selling 
alcoholic beverages without license, denial of 
motion to suppress evidence was not prejudicial 
where government did not introduce into evi- 
dence any article seized during raid and where 
whiskey bottles were exhibited to jury at de- 
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mand of defendants. D.C.Code 1940, § 25-109. 
Stagecrafters Club v. District of Columbia (Cr. 
App. 1952) 89 A.2d 876. Criminal Law ©=> 
1168(4) 

Where testimony in prosecution for the keep- 
ing for sale and the selling of alcoholic beverag- 
es, without first having obtained a license to do 
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so, as to the purchase of lottery tickets by gov- 
ernment witness, came in direct answer to 
cross-examination by defendants, defendants 
could not complain concerning such testimony. 
D.C.Code 1940, § 25-109. Edwards v. District 
of Columbia (Cr.App. 1949) 68 A.2d 286. Crim- 
inal Law@» 1137(5) 



§ 25—103. Exceptions to license requirement 

(a) A physician, dentist, veterinarian, or person in charge of an institution 
regularly conducted as a hospital or sanatorium for the care of persons in ill 
health, or as a home devoted exclusively to the care of aged people, may 
administer alcoholic beverages to a patient in their care receiving treatment. 

(b) This title shall not apply to alcohol sold for use in the manufacture and 
sale of any of the following if they are unfit for beverage purposes: 

(1) Denatured alcohol produced and used pursuant to Acts of Congress and 
regulations promulgated thereunder; 

(2) Patent, proprietary, medicinal, pharmaceutical, antiseptic, and toilet 
preparations; 

(3) Flavoring extracts, syrups, and food products; or 

(4) Scientific, chemical, mechanical, and industrial products. 

(Jan. 24, 1934, 48 Stat. 323, ch, 4, §§ 8, 9; June 29, 1953, 67 Stat. 102, ch. 159, 
§ 404(b); Sept 29, 1982, D.C. Law 4-157, § 5, 29 DCR 3617; Feb. 24, 1987, D.C. Law 
6-192, § 26(b), 33 DCR 7836; Apr. 9, 1997, D.C. Law 11-255, § 21(a), 44 DCR 1271; 
May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 



Historical and 

D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§§ 25-108 and 25-109(c)-(f). For notes from 
former § 25-109, see § 25-102. 

Prior Codifications 

1981 Ed., § 25-103. 

1973 Ed., §§ 25-108, 25-109. 

Legislative History of Laws 

For D.C. Law .1.3-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 4-157, see 
Historical and Statutory Notes following 
§ 25-101. 



Statutory Notes 

For legislative history of D.C. Law 6-192, see 
Historical and Statutory Notes following 
§ 25-211. 

Law 11-255, the "Second Technical Amend- 
ments Act of 1996," was introduced in Council 
and assigned Bill No. 11-905, which was re- 
ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 1, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-519 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 1 1-255 became effective on 
April 9, 1997. 



Key Numbers 

Intoxicating Liquors <3=>55, 1 10. 
Westlaw Kev Number Search: 
223k 110. 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors §§ 102 to 103, 213 
223k55; to 214, 218, 222 to 226, 228, 236. 



United States Code Annotated 

Alcoholic Beverage Labeling, Federal Alcohol Administration Act, see 27 U.S.C.A. § 213 et seq. 
Bulk sales and bottling offenses, Federal Alcohol Administration Act, see 27 U.S.C.A. § 206. 
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GENERAL PROVISIONS AND LICENSES §25-104 

United States Supreme Court 

Alcohol, Licensed importers, designation as autho- 

T . rized importer, see Rice v. Norman 

Licensing, Williams Co., U.S. Cal. 1982, 102 S.Ct. 

Indian traders, state license requirement, 3294, 458 U.S. 654, 73 L.Ed. 2d 1042. 

see Rice v. Rehner, U.S.Cal.1983, 103 Liquor' licenses, power of churches and 

S.Ct. 3291, 463 U.S. 713, 77 L.Ed. 2d schools to prevent issuance, see Larkin 

961, rehearing denied 104 S.Ct. 209, v . Grendel's Den, Inc., U.S.Mass.1982, 

464 U.S. 874, 78 L.Ed.2d 185, on re- 103 S.Ct. 505, 459 U.S. 116, 74 

mand717F.2d492. L.Ed.2d 297. 

§ 25-104. Board authority to grant licenses. 

(a) The Board may issue licenses to persons who meet the requirements set 
forth in this title. 

(b) All licenses issued under this title, except for a temporary license issued 
under § 25-1 15, shall be valid for a term of 2 years and may be renewed upon 
completion of the procedures set forth in this title and payment of the required 
fees. 

(c) A license to sell alcoholic beverages in the District can be granted only by 
the Board upon completion of the application and review process as contained 
in this title. 

(d) Except as set forth in subchapter II of this chapter, each license or permit 
shall particularly describe the place where the rights of the license are to be 
exercised. 

(e) The Board, in issuing licenses, may require that certain conditions be met 
if it determines that the inclusion of the conditions will be in the best interest of 
the locality, section, or portion of the District where the licensed establishment 
is to be located. The Board, in setting the conditions, shall state, in writing, the 
rationale for the determination. 

(f) Unincorporated associations shall be not be issued a license. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, §§ 10, 13; Aug. 24, 1935, 49 Stat. 900, ch. 756, § 8; 
June 29, 1953, 67 Stat. 103, ch. 159, § 404(c); Dec. 8, 1970, 84 Stat. 1394, Pub. L. 
91-535, § 5; Oct. 26, 1977, D.C. Law 2-27, § 2, 24 DCR 3720; Mar. 5, 1981, D.C. Law 
3-157, § 2(c), 27 DCR 51 17; July 26, 1986, D.C. Law 6-130, § 2, 33 DCR 3405; Mar. 7, 
1987, D.C. Law 6-217, § 8, 34 DCR 907; May 24, 1994, D.C. Law 10-122, § 2(d), 41 
DCR 1658; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Law 2-27, the "Variable Licensing Periods 

law Title 25 of the District of Columbia Official Act of 1977," was introduced in Council and 

Code. The text of this section is derived from assigned Bill No. 2-126, which was referred to 

provisions formerly found in D.C. Code the Committee on Public Services and Consum- 

§§ 25-110 and 25-1 14(a), (e). er Affairs. The Bill was adopted on first and 

second readings on June 28, 1977 and July 12, 

Prior Codifications 1977, respectively. Signed by the Mayor on 

1981 Ed., § 25-104. August 1, 1977, it was assigned Act No. 2-61 

1973 Ed., §§ 25-1 10, 25-1 14. an d transmitted to both Houses of Congress for 

its review. 

Legislative History of Laws For legislative history of D.C. Law 3-157, see 

For D.C. Law 13-298, see notes following Historical and Statutory Notes following 

§ 25-101. § 25-211. 
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Law 6-130, the "Wholesale Liquor Industry and transmitted to both Houses of Congress for 

Storage Act of 1986," was introduced in Coun- its review. 

cil and assigned Bill No. 6-329, which was For , islalive hisl of D c Law 6 _ 2]7 see 

referred to the Committee on Consumer and 1T . , . , , , / , K1 ■ 4 r n 

~ , t A rr ■ tu nil j , j Historical and Statutory Notes lollowme 

Regulatory Arlairs. The Bill was adopted on s 

first, amended first and second readings on . 

April 15, 1986, April 29, 1986 and May 13, For legislative history of D.C. Law 10-122, 

1986, respectively. Signed by the Mayor on see Historical and Statutory Notes following 

May 29, 1986, it was assigned Act No. 6-168 § 25-785. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors <3=48, 79, 89.1, 99. C J.S. Intoxicating Liquors §§ 90, 99, 140 to 

Westlaw Key Number Searches: 223k48; \^\ 143 to 144 199 to 201 
223k79; 223k89.1; 223k99. 

United States Supreme Court 

Alcohol, Licensed importers, designation as autho- 

7; • rized importer, see Rice v. Norman 

^ , Williams Co., U.S.Cal.1982, 102 S.Ct. 

Indian traders, state license requirement, 3294, 458 U.S. 654, 73 L.Ed. 2d 1042. 

see Rice v. Rehner, U.S.CaLl983, 103 Liquor 'licenses, power of churches and 

S.Ct. 3291, 463 U.S. 713, 77 L.Ed.2d schools to prevent issuance, see Larkin 

961, rehearing denied 104 S.Ct. 209, v . Grendel's Den, Inc., U.S.Mass.1982, 

464 U.S. 874, 78 L.Ed.2d 185, on re- 103 S.Ct. 505, 459 U.S. 116, 74 

mand 717 F.2d 492. L.Ed.2d 297. 



Subchapter II. Classification of Licenses. 

§ 25— 110, Manufacturer's licenses. 

(a) The following licenses shall be issued to manufacturers of alcoholic 
beverages: 

(1)(A) A manufacturer's license, class A, shall authorize the licensee to: 

(i) Operate a rectifying plant, at the place therein described, for the 
manufacture of the products of rectification by purifying or combining 
alcohol, spirits, wine, or beer; a distillery for the manufacture of alcohol 
or spirits by distillation or redistillation; or a winery for the manufacture 
of wine; and 

(ii) Sell the products manufactured under the license from the licensed 
establishment to another licensee under this title for resale or to a dealer 
licensed under the law of any state or territory of the United States for 
resale. 

(B) A manufacturer operating a facility where more than 50% of alcohol 
produced is sold for nonbeverage purposes qualifies for a reduced license 
rate. 

(2)(A) A manufacturer's license, class B, shall authorize the licensee to 
operate a brewery for the manufactui~e of beer at the establishment described 
in the license. 

(B) The license shall authorize the licensee to sell the beer manufactured 
under the license to (i) another licensee under this title for resale; (ii) to a 
dealer licensed under the laws of any state or territory of the United States 
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§25-110 



for resale; and (iii) to a consumer. The licensee may sell beer to the 
consumer only in barrels, kegs, and sealed bottles, which shall not be 
opened after sale, or the contents consumed, on the premises where sold. 

(b) A separate license shall be required for each establishment under subsec- 
tion (a)(l)(A)(i) of this section. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-1 11(a)(1), (2). 

Prior Codifications 

1981 Ed., § 25-110. 
1973 Ed., § 25-111. 

Temporary Amendments of Section 

Section 2(b) of D.C. Law 12-48, in (a), substi- 
tuted "23" for "22" in the introductory lan- 
guage; and added (7)(G-i). 

Section 5(b) of D.C. Law 12-48 provides that 
the act shall expire after 225 days of its having 
taken effect. 

Emergency Act Amendments 

For temporary amendment of section, see 
§ 2(b)(2) of the Alcoholic Beverage Control DC 
Arena Emergency Amendment Act of 1997 (D.C. 
Act 12-121, August 1, 1997, 44 DCR 4645), 
§ 2(b) of the Alcoholic Beverage Control DC 
Arena Legislative Review Emergency Amend- 
ment Act of 1997 (D.C. Act 12-174, October 30, 
1997, DCR 6914), § 2(b) of the Alcoholic Bever- 
age Control DC Arena Congressional Recess 
Emergency Amendment Act of 1998 (D.C. Act 
12-290, February 27, 1998, 45 DCR 1749), 
§ 2(b) of the Alcoholic Beverage Control DC 
Arena Emergency Amendment Act of 1 998 (D.C. 
Act 12-478, October 28, 1998, 45 DCR 8010), 
and § 2(b) of the Alcoholic Beverage Control 
DC Arena Second Emergency Amendment Act 
of 1998 (D.C. Act 12-551, December 24, 1998, 
45 DCR 5 17). 



For. temporary amendment of § 5 of the Alco- 
holic Beverage Control DC Arena Second Emer- 
gency Amendment Act of 1998 (D.C. Act 
12-551, December 24, 1998, 45 DCR 517), see 
§ 3 of the Omnibus Regulatory Reform and 
Alcoholic Beverage Control DC Arena Clarifying 
Emergency Amendment Act of 1999 (D.C. Act 
13-1, January 29, 1999, 46 DCR 2284). 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

Law 1-102, the "Standing Up Service Act," 
was introduced in Council and assigned Bill No. 
1-329, which was referred to the Committee on 
Public Services and Consumer Affairs. The Bill 
was adopted on first and second readings on 
September 15, 1976 and October 12, 1976, re- 
spectively. Signed by the Mayor on November 
8, 1976, it was assigned Act No. 1-171 and 
transmitted to both Houses of Congress for its 
review . 



For legislative 
Historical and 
§ 25-101. 

For legislative 
Historical and 
§ 25-211. 

For legislative 
Historical and 
§ 25-101. 

For legislative 
Historical and 
§ 25-101. 



history of D.C. Law 2-73, see 
Statutory Notes following 

history of D.C. Law 3-157, see 
Statutory Notes following 

history of D.C. Law 4-157, see 
Statutory Notes following 

history of D.C. Law 4-204, see 
Statutory Notes following 
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For legislative history of D.C. Law 5-16, see For legislative history of D.C. Law 12-48 and 

Historical and Statutory Notes following D.C. Law 12-202, see Historical and Statutory 

§25-101. Notes following § 25-101. 

For legislative history of D.C Law 5-51, see Law n _ 26{ the „ Second 0mnibus Re o U lato- 

Historical and Statutory Notes tallowing „ r A j A A * r in no» 

c jcjnfr ry Reform Amendment Act of 1998, was intro- 

For legislative history of D.C. Law 6-21 7, see d " Ce f in CoUn f dl a " d aSsi f ed Bil1 N<X ' 2 ; 84 , 5 ' 

HistoricS and Statutory Notes following wl ? lcl wa f ^^ to the Comm.ttee ot the 

§ 25-101 ' Whole. The Bill was adopted on first and sec- 

For legislative history of D.C. Law 9-40, see ond readings on December 1, 1998, and Decern- 

Historical and Statutory Notes following ber 15, 1998, respectively. Signed by the May- 

§ 25-101. or on December 31, 1998, it was assigned Act 

For legislative history of D.C. Law 10-122, No. 12-615 and transmitted to both Houses of 

see Historical and Statutory Notes following Congress for its review. D.C. Law 12-261 be- 

§ 25-785. " came effective on April 20, 1999. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors €=44, 89.1. C j. S Intoxicating Liquors §§ 90, 199 to 201. 

Wesdaw Key Number Searches: 223k44; 
223k89.1. 

§ 25-1 1 1 . Wholesaler's licenses. 

(a) A wholesaler's license shall authorize the licensee to sell beverages from 
the establishment described to (1) another licensee under this title for resale; (2) 
a dealer licensed under the law of any state or territory of the United States for 
resale; and (3) in the case of beer or wine, to a consumer. The licensee shall sell 
beer to the consumer only in barrels, kegs, sealed bottles, and other closed 
containers, which shall not be opened after sale, or the contents consumed, on 
the premises where sold. 

(b) No licensee, except a wholesale druggist or a wholesale grocer, shall be 
engaged in a business on the premises for which the license is issued other than 
the sale of alcoholic and nonalcoholic beverages. 

(c) There shall be 2 classes of wholesalers licenses: 

(1) A wholesaler's license, class A, shall authorize the licensee to sell 
spirits, wine, and beer. 

(2) A wholesaler's license, class B, shall authorize the licensee to sell beer 
and wine. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

20 



GENERAL PROVISIONS AND LICENSES §25-112 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into 1973 Ed'., § 25-111. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ n f n 

§ 25-1 11(a)(3), (4). For notes from former For DC - Law 13 ~ 298 ' see notes Allowing 

§ 25-1 11, see § 25-1 10. § 25-101. 

Prior Codifications 

1981 Ed., § 25-111. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ^44, 89.1. c.J.S. Intoxicating Liquors §§ 90, 199 to 201. 

West! aw Kev Number Searches: 223 k44; 
223k89.1. " 

§ 25—1 12. Off-premises retailer's licenses. 

(a) An off-premises retailer's license shall authorize the licensee to sell 
alcoholic beverages from the place described and to deliver the same in the 
barrel, keg, sealed bottle, or other closed container in which the same was 
received by the licensee. 

(b) The barrel, keg, sealed bottle, or other closed container shall not be 
opened, or the contents consumed, at the licensed establishment. 

(c) The license shall not authorize the licensee to sell to other licensees for 
resale; provided, that the licensee under an off-premises retailer's license, class 
A, may sell to: 

(1) Caterers licensed under § 25-1 13(i); and 

(2)(A) Licensees under a temporary license or an on-premises retailer's 
license, class C and D, for alcoholic beverages which were purchased from a 
licensee under a wholesaler's license. 

(B)(i) Sales under this paragraph shall be made only on Saturdays, 
Sundays, and holidays during the hours when licensees under a wholesal- 
er's license are closed; 

(ii) Sales under this paragraph of wine and spirits shall be limited to 4 
cases per month; and 

(iii) A licensee purchasing alcoholic beverages under this paragraph 
shall file a written notice with the Board within 3 days after the date of 
purchase, which notice shall specify the quantity and brand name of the 
alcoholic beverages purchased and the licensee from whom the purchase 
was made. 
(C) This paragraph shall expire 18 months after May 3, 2001. 

(d) There shall be 2 classes of off-premises retailer's licenses: 

(1) A retailer's license, class A, shall authorize the licensee to sell spirits, 
beer, and wine. 

(2) A retailer's license, class B, shall authorize the licensee to sell beer and 
wine. 
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(e) The licensee under an off-premises retailer's license, class B, who quali- 
fies for the license as a result of the application of § 25-303(c), § 25-33 1(d), 
§ 25-332(c), or § 25-333(c), shall: 

(1) File with the Board, within 60 days after the end of each year, a 
statement of expenditures and receipts by the licensed establishment contain- 
ing the following: 

(A) The total amount of receipts for the sale of alcoholic beverages, 
indicating the amount received for the sale of alcoholic beverages, the 
amount received for the sale of food, and the percentage of the total 
amount of receipts represented by each amount; 

(B) A statement indicating the method used to compute the amounts and 
percentages; and 

(C) An affidavit, executed by the individual licensee, partner of an 
applicant partnership, or the appropriate officer of an applicant corpora- 
tion or limited liability company, attesting to the truth of the annual 
statement. 

(2) The annual accounting period, for the purposes of the annual report, 
shall correspond to each of the 2 years for which a license is issued. 

(3) The making of a false statement on an annual statement shall constitute 
grounds on which the Board may deny the renewal of a license, or subse- 
quently revoke the license, if the renewal of the license is based in whole or 
in part on the contents of the false statement. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5™16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5,34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-111. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code ^ „ _ _ _ ___ _ n 

§ 25-1 11(a)(5), (6).' For notes from former tor D - C - Law 13 ~ 298 ' see notes lowing 

§ 25-11 1, see § 25-110. § 25-101. 

Prior Codifications 

1981 Ed., § 25-112. 

Library References 

Key Numbers Westlaw Key Number Searches: 223k44; 

Intoxicating Liquors @=>44, 89.1. 223k89.1. 
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Encyclopedias 

CJ.S. Intoxicating Liquors §§ 90, 199 to 201. 

Notes of Decisions 

In general 1 school was less than 46 feet from applicants' 

store, that school playground was littered with 

broken glass, beer bottles, beer cans, and soda 

1. In general bottles, and that in immediate area, seven busi- 

Alcoholic Beverage Control Board's denial of nesses already held retailer's licenses, 

application for Class B retailer's license was D. C. Code 1981, § 25-1 1 1(a)(6)- Park v. District 

supported by substantial evidence; testimony of of Columbia Alcoholic Beverage Control Bd., 

three witnesses, including Board's own investi- 1989, 555 A. 2d 1029. Intoxicating Liquors <3=» 

gator, supported findings that elementary 70 

§ 25—1 13. On-premises retailer's licenses. 

(a)(1) On-premises retailer's licenses shall be classified by the type of estab- 
lishment licensed, as follows: restaurant, tavern, nightclub, hotel, club, multi- 
purpose facility, and common carrier. 

(2) For each type of establishment listed in paragraph (1) of this section, 
there shall be 2 classes of on-premises retailer's license: 

(A) Except as otherwise provided, an on-premises retailer's license, class 

C, shall authorize the licensee to sell spirits, wine, and beer at the licensed 
establishment for consumption only at the licensed establishment. 

(B) Except as otherwise provided, an on-premises retailer's license, class 

D, shall authorize the licensee to sell wine and beer at the licensed 
establishment lor consumption only at the licensed establishment. 

(3) The licensee of any kind of on-premises retailer's licenses, class C or D, 
shall not sell or serve alcoholic beverages in any closed container; provided 
that: 

(A) A hotel may sell and serve alcoholic beverages in closed containers in 
the private rooms of registered guests; and 

(B) A club may sell and serve alcoholic beverages in closed containers in 
any room or area available only to members of the club or their guests. 
(4)(A) Except as provided in subparagraph (B) of this paragraph, nothing in 

the license classifications in this section shall be construed as prohibiting or 
restricting a restaurant from offering entertainment or facilities for dancing, 
preventing or restricting a tavern from offering entertainment, or preventing 
or restricting a nightclub from offering food. A licensee who offers food, 
entertainment, or facilities for dancing may advertise the food, entertain- 
ment, or facilities for dancing that are offered, regardless of the kind of 
license held. 

(B) No licensed establishment other than a nightclub or a legitimate 

theater may provide entertainment by nude performers. 
(b)(1) A restaurant license (R) shall be issued only for a restaurant. 

(2)(A) The licensee shall file with the Board quarterly statements, on the 
dates and in the manner prescribed by the Board, reporting for the preceding 
quarter: the gross receipts for the establishment; its gross receipts for sales of 
alcoholic beverages; its gross receipts for the sale of food; its total expenses 
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for the purchase of food and alcoholic beverages; its expenses for the 

purchase of food; and its expenses for the purchase of alcoholic beverages. 

(B) The Board shall make a licensee's quarterly statements available for 

the purpose of allowing a protestant of a license to determine the gross 

annual receipts of a licensee. 

(3) There shall be 2 classes of restaurant licenses: 

(A) Class C/R (spirits, wine, and beer); and 

(B) Class D/R (wine and beer). 

(c)(1) A tavern license (T) shall be issued only for a tavern. 

(2) The size of the dance floor in a tavern shall not exceed 140 square feet; 
provided, that the licensee whose establishment on September 30, 1986 
contained a regularly used dance floor in excess of 140 square feet and who 
is occupying the same establishment shall not be disqualified under this 
limitation. 

(3) There shall be 2 classes of tavern licenses: 

(A) Class C/T (spirits, wine, and beer); and 

(B) Class D/T (beer and wine). 

(d)(1) A nightclub license (N) shall be issued only for a nightclub. 
(2) There shall be two classes of nightclub licenses: 

(A) Class C/N (spirits, wine, and beer); and 

(B) Class D/N (beer and wine). 

(e)(1) A hotel license (H) shall be issued only for a hotel. Sales of food in a 
hotel dining room shall account for at least 45% of gross annual receipts from 
the operation of the dining room; provided, that in the case of a hotel that has 
200 or fewer rooms and was built before January 1, 1940, sales of food shall 
account for at least 25% of gross annual receipts from the operation of the 
dining room. 

(2) The license shall authorize the sale and service of alcoholic beverages 
for consumption in the dining rooms, lounges, banquet halls, and other 
similar facilities on the licensed premises, and in the private rooms of 
registered guests. 

(3) The license shall not authorize the sale and service of alcoholic bever- 
ages for consumption in a nightclub on the premises of the hotel. The licensee 
may also be issued a nightclub license on the premises of the hotel. 

(4)(A) The licensee shall file with the Board quarterly statements, on the 
dates and in the manner prescribed by the Board, reporting for the preceding 
quarter: the gross receipts for the establishment; its gross receipts for sales of 
alcoholic beverages; its gross receipts for the sale of food; its total expenses 
for the purchase of food and alcoholic beverages; its expenses for the 
purchase of food; and its expenses for the purchase of alcoholic beverages. 
(B) The Board shall make a licensee's quarterly statements available for 

the purpose of allowing a protestant to determine the gross annual receipts 

of a licensee. 

(5) There shall be 2 classes of hotel licenses: 
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(A) Class C/H (spirits, beer, and wine); and 

(B) Class D/H (beer and wine). 

(f)(1) A club license shall be issued only for a club. 

(2) No license shall be issued to a club which has not been incorporated 
for at least one year immediately before the filing of an application for the 
license. 

(3) The licensee may permit consumption of alcoholic beverages on the 
parts of the licensed premises as may be approved by the Board. 

(4) There shall be 2 classes of club licenses: 

(A) Class C (spirits, beer, and wine); and 

(B) Class D (beer and wine). 

(g)(1) A multipurpose facility license shall be issued only for a legitimate 
theater or a facility (such as the Washington Convention Center, the Lincoln 
Theatre, or the DC Arena) for the performance of sports, cultural, or tourism- 
related activities. 

(2) The licensee may permit consumption of alcoholic beverages on the 
parts of the licensed premises as may be approved by the Board. 

(3) There shall be 2 classes of multipurpose facility licenses: 

(A) Class C (spirits, beer, and wine); and 

(B) Class D (beer and wine). 

(h)(1) A common carrier license shall be issued only for a passenger-carrying 
marine vessel serving food or a railroad club or dining car. 

(2) Any person operating a railroad in interstate commerce of 100 miles or 
more may be issued a single license covering all of the railroad's dining and 
club cars. The license shall identify the railroad dining cars and club cars 
covered by the license and shall be kept on display at the licensee's principal 
place of business in the District. 

(3) Any person operating a passenger-carrying marine vessel line in the 
District may be issued a single license covering all of its passenger-carrying 
marine vessels serving food and its dockside waiting areas for its passengers. 
The license shall identify the passenger-carrying marine vessels and dockside 
waiting areas covered by the license and shall be kept on display at the 
licensee's principal place of business in the District. The license issued shall 
not cover any permanently berthed vessel. 

(4) There shall be 2 classes of common carrier licenses: 

(A) Class C (spirits, beer, and wine); and 

(B) Class D (beer and wine). 

(i)(l) A caterer's license shall be issued only to a caterer. 

(2) Notwithstanding any provision of this title, a caterer's license under 
this subsection shall authorize the licensee to sell, deliver and serve alcoholic 
beverages for consumption on the premises of a catered event at which the 
licensee is also serving prepared food. 

(3) A caterer's license shall be valid for 2 years. 
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(4) A caterer licensed under this subsection shall file records with, and 
maintain records for inspection by, the Board in such manner as the Board 
shall determine by regulation promulgated under § 25-2 11(b); provided, that 
commercial or financial information considered by the Board to be proprie- 
tary information or trade secrets, the disclosure of which would result in 
harm to the competitive position of the licensee, shall not be made available 
to the public. 

(5) Wholesalers and off-premises retailers, class A, may sell alcoholic 
beverages to caterers licensed under this subsection for catered events of 100 
persons or less. Only off-premises retailers, class A, may sell alcoholic 
beverages to caterers licensed under this subsection for catered events in 
excess of 100 persons. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(a)(1), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 
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Code. The text of this section is derived from 
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§§ 25-103(25) and 25-11 1(a)(7), (8), (13)(D). 
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For notes from former § 25-111, see § 25-110. 
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Library References 
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In general 1 
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1 . In general 

Erroneous findings of Alcoholic Beverage 
Control Board regarding the status of public 
hall license and allegations that patrons left 
establishment in intoxicated state were not prej- 
udicial, where Board's conclusion that estab- 



Notes of Decisions 

lishment was inappropriate place for reissuance 
of liquor license was supported by findings con- 
cerning noise, litter, public urination and defe- 
cation by patrons, illegal parking, inadequate 
parking facilities, vandalism, and neighborhood 
opposition. D.C. Code 1981, §§ 25-1 11(a)(7), 
25-1 15(a)(6). LCP, Inc. v. District of Columbia 
Alcoholic Beverage Control Bd., 1985, 499 A. 2d 
897. Intoxicating Liquors < 3= 5 102 

Issuance of class "F" liquor licenses by the 
Alcoholic Beverage Control Board did not pre- 
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judge issues in class "D" proceeding, where 
Board had already received all evidence in class 
"D" application at time it issued its order in 
class "F" proceeding and applications raised 
completely different issues. D.C.Code 1973, 
§§ 25-1 1 i(j), 25-1 15. Haight v. District of Co- 
lumbia Alcoholic Beverage Control Bd., 1981, 
439 A.2d 487. Intoxicating Liquors ©=> 70 

In proceedings on application for issuance of 
Class C liquor license, District of Columbia Al- 
coholic Beverage Control Board was not re- 
quired to define relevant neighborhood as being 
coextensive with boundaries of advisory neigh- 
borhood commission which opposed issuance of 
license. D.C.C.E. §§ l-1509(e), 1-1510(3)(E), 
25-1 1 1(g). Kopff v. District of Columbia Alco- 
holic Beverage Control Bd., 1977, 381 A.2d 
1372. Intoxicating Liquors <3=> 70 

Where statement of chairman of Alcoholic 
Beverage Control Board indicated that Board, 
or some of its members, obtained and consid- 
ered, and may have relied upon, information 
from staff investigative reports not made a mat- 
ter of record in proceeding which culminated in 
granting of retail class C liquor license, case 
would be remanded to Board for further pro- 
ceedings in which it would be required to enter 
into the record all information in reports which 
was relevant and material to statutory criteria 
for issuance or denial of license and which 
would be relied upon in any degree by the 
Board. D.C.C.E. §§ 1-1510, 25-111. Citizens 
Ass'n of Georgetown, Inc. v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1972, 288 
A. 2d 666, on remand 305 A. 2d 861. Intoxicat- 
ing Liquors ©=> 75(8) 

2. Club 

Journalists' organization which did not intend 
to cook and prepare food on its premises for its 
weekly luncheons was not "club" for purposes 
of entitlement to liquor license, and thus, Dis- 
trict of Columbia Alcoholic Beverage Control 
Board did not err in denying organization's 
application for liquor license, notwithstanding 
its stated intention to have catered food provid- 
ed at most of its functions. D.C. Code 1981, 
§§ 25-103(7), 25-1 11 (a)(7). Washington Press 
Club v. District of Columbia Alcoholic Beverage 
Control Bd„ 1984, 476 A.2d 1 107. Intoxicating 
Liquors <3=» 57. .1 

3. Restaurant 

Alcoholic Beverage Control Board erred in 
allowing one of its members to elicit testimony 
concerning race and residency of restaurant's 
patrons at hearing to determine whether to re- 
new restaurant's liquor license, but error was 
not reversible, where Board did not rely on the 
testimony in its findings of fact and conclusions 
of law. D.C.Code 1981, §§ 25-11 1(a)(7), 
25-1 15(a)(6). K.G.S., Inc. v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1987, 531 
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Note 4 

A. 2d 1001. Administrative Law And Procedure 
<3=^ 764.1 ; Intoxicating Liquors ©=> 102 

In addition to factors listed in D.C.Code 1981, 
§ 25-103(14), Alcoholic Beverage Control 
Board, in determining whether to renew class C 
liquor license for a restaurant, is free to consid- 
er any relevant evidence in determining restau- 
rant's chief source of revenue, including such 
items as cash register tapes, cancelled checks, 
and paid invoices. D.C.Code 1981, 
§ 25-1 11(a)(7). Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A.2d 987. Intoxicating Liquors <^> 
102 

In determining whether to renew class C li- 
quor license for a restaurant, Alcoholic Bever- 
age Control Board is not free to disregard 
statutory criteria and base its finding that res- 
taurant's chief source of revenue is derived 
from sale of meals on a mere promise by ap- 
plicant to make its chief source of revenue the 
sale of meals rather than beverages; hard evi- 
dence is required, not promises or good inten- 
tions. D.C.Code 1981, §§ 25-103(14), 
25-1 11(a)(7). Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A. 2d 987. Intoxicating Liquors <^> 
102 

Alcoholic Beverage Control Board may not 
find that a place is a "restaurant," and, thus, 
may not issue class C license to an establish- 
ment claiming to be a restaurant, until Board is 
satisfied of two things: first, that place is in- 
tended to be used primarily as place for cooking 
and serving meals, and second, that chief 
source of revenue is from sale of meals, not 
beverages. D.C.Code 1981, §§ 25-103(14), 
25-1 1 1(a)(7). Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A.2d 987. Intoxicating Liquors <^> 
57.1 

4. Waiting period 

Period of over two years prior to association's 
incorporation, during which association's ser- 
vice of alcoholic beverages was prohibited by 
law, was not part of three-month waiting period 
after incorporation of association as club re- 
quired before club can receive retailer's license 
to serve alcohol. D.C.Code 1981, 

§ 25-11 1(a)(7)(G). Chase v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1995, 669 
A. 2d 1264, adhered to on rehearing. Intoxicat- 
ing Liquors ©^ 57. .1 

Reliance of association that applied for liquor 
license on resolution by agency regulating li- 
quor licenses of whether period of association's 
existence prior to its incorporation met qualifi- 
cation for receiving license, that association be 
incorporated for three months prior to filing for 
license, was not reasonable, in light of fact that 
resolution in association's favor required non- 
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Note 4 

literal construction of unambiguous statute by come eligible for license, but before moratorium 

agency, and so association was not entitled to on granting new licenses became effective, 

exception to filing requirement on basis that it D.C.Code 1981, § 25-1 ll(a)(7)(G)(ii). Chase v. 

had been lulled by agency's erroneous construe- District of Columbia Alcoholic Beverage Control 

tion of statute into not hlmg new valid and Rd 995 69 u 6 dh d h 

timely application at time alter it had been . ^ *■-, * 

incorporated for three months, and thus be- in g* Intoxicating Liquors ®=> 37.1 

§ 25—1 14. Arena C/X license requirements and qualifications; special provi- 
sions for on-premises retail licenses, class C, at DC Arena. 

(a) A retailer's license, class Arena C/X, shall be issued only for the DC Arena 
and shall permit the storage and sale of spirits, wine, and beer for consumption 
on the premises of the DC Arena. The license shall not permit the sale or 
dispensing of alcoholic beverages in unbroken packages for the purpose of 
permitting the packages to be carried off the premises. 

(b)(1) Upon application by an applicant as set forth in Chapter 4, the Board 
shall issue one or more retailer's licenses, class Arena C/X, to the lessee under 
the Land Disposition Lease. 

(2) At the option of the lessee, the licenses may be issued to concession- 
aires and tenants of the lessee, as may be requested from time to time by the 
lessee. 

(3) Licenses may be canceled by the Board at the request of the RLA if the 
lessee ceases to operate the DC Arena. 

(4) If the lessee assigns its interest in the Land Disposition Lease, the 
Board shall, at the request of the RLA, transfer the licenses to the lessee's 
assignee, upon application under Chapter 4 and approval by the Board. 

(d) One or more retailer's licenses, class Arena C/X, shall be issued either as 
the license for all alcoholic beverage operations at the DC Arena or individually 
for concession stands, portable bars, and other non-fixed locations, and suite 
and club suite service. 

(e) One or more on-premises retailer's licenses, class C, may be issued to 
concessionaires or tenants of the DC Arena for suitable locations within the DC 
Arena, approved by the Board, where food and alcoholic beverages are served. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25— 1 15, Temporary license requirements and qualifications. 

(a) A temporary license shall authorize the licensee temporarily to sell or 
permit the consumption of alcoholic beverages at the specific premises de- 
scribed for consumption on the premises where sold. The license may be issued 
for a banquet, picnic, bazaar, fair, or similar public gathering where food is 
served for consumption on the premises. No alcoholic beverages shall be sold 
or served to a customer in an unopened container. 
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(b) A temporary license may be issued for no more than 2 consecutive days. 

(c) The issuance of a temporary license shall be solely in the discretion of the 
Board. 

(d) If the applicant has failed to control the environment of a previous event 
associated with a temporary license or has sustained community complaints or 
police action, the Board may deny the license application. 

(e) There shall be 2 classes of temporary licenses: 

(1) Class F (beer and wine); and 

(2) Class G (spirits, beer, and wine). 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-111. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code 

§ 25-11 l(a)(10), (10.1). For notes from former For DC - Law 13-298, see notes following 

§ 25-1 11, see § 25-110. § 25-101. 

Prior Codifications 

1981 Ed., § 25-115. 

§ 25—1 16. Solicitor's license requirements and qualifications. 

A solicitor's license shall authorize the licensee to sell any alcoholic beverage 
on behalf of the vendor whose name appears upon the license and whom the 
solicitor represents. A license shall be issued for only one vendor and a license 
shall be issued to the solicitor for each vendor whom the solicitor represents. 

(Jan, 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
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10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D,C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
1 3-298/ § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-111. 
law Title 25 of the District of Columbia Official 

Code, The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code 

§ 25-11 l(a)(ll). For notes from former For D.C. Law 13-298, see notes following 

§ 25-111, see § 25-110. § 25-101. 

Prior Codifications 

1981 Ed., § 25-116. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3^44, 89.1. C J.S. Intoxicating Liquors §§ 90, 199 to 201. 

Westlaw Key Number Searches: 223k44; 
223k89.1. 

§ 25—1 1 7* Brew pub permit requirements and qualifications. 

(a) A brew pub permit shall authorize the licensee to brew malt beverages at 
one location for consumption at a licensed restaurant or tavern and for sale to 
licensed wholesalers for the purpose of resale to. other licensees. The location 
used to brew malt beverages shall be on or immediately adjacent to the 
restaurant or tavern licensed to the brew pub owner in accordance with 
subsection (b) of this section. 

(b) A brew pub permit shall be issued only to the licensee under an on- 
premises restaurant or tavern retailer's license, class C or D, or in conjunction 
with the issuance of an on-premises restaurant or tavern retailer's license, class 
C or D. 

(c) A brew pub permit shall be void if: 

(1) The restaurant or tavern ceases to be operated as a restaurant or 
tavern; or 

(2) The licensee's on-premises retailer license, class C or D, is revoked or 
cancelled. 

(d) A brew pub permit shall be automatically suspended whenever and for 
the same period of time that the licensee's retailer's license, class C or D, is 
suspended. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1,2; May 27, 
1949, 63 Stat 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat, 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
51.17; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 

30 



GENERAL PROVISIONS AND LICENSES § 25-1 19 

10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-111. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ _ ^ T _ „ rt _ r ., 

§ 25-11 l(a)(12.1). For notes from former For DC - Law 13 ' 298 ' see notes followi ng 

§ 25-111, see § 25-110. §25-101. 

Prior Codifications 

1981 Ed., § 25-117. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3=>44, 89.1. C .J.S. Intoxicating Liquors §§ 90, 199 to 201. 

Westlaw Key Number Searches: 223k44; 
223k89.1. * 

§ 25—118. Tasting permit requirements and qualifications. 

(a) A tasting permit shall be issued only to a licensee under a retailer's 
license, class A, to utilize a portion of their licensed premises for the tasting of 
products as listed in subsection (c) of this section. 

(b) Containers of alcoholic beverages used for sampling purposes shall be 
labeled as such and may not be sold. 

(c) A licensee shall not provide to a customer, in one day, samples greater 
than the following quantities: 

(1) 3 ounces of spirits; 

(2) 6 ounces of wines; and 

(3) 12 ounces of beer. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—1 19. Importation permit requirements and qualifications. 

(a) An importation permit shall authorize the licensee to import, transport, 
or cause to be imported or transported, alcoholic beverages into the District. An 
importation permit shall be issued to the licensee under a retailer's license, 
class A, B, C, or D, if the Board is satisfied that the alcoholic beverages bearing 
the same brand or trade name are not obtainable by the licensee from a 
licensed manufacturer or wholesaler in the District in sufficient quantity to 
reasonably satisfy the immediate needs of the licensee and when the licensee 
has paid the appropriate taxes as imposed by Chapter 9. 

(b) The permit shall specifically set forth the quantity, character, and brand 
or trade name of the alcoholic beverage to be transported and the names and 
addresses of the seller and the licensee. 
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(c) The permit shall accompany the alcoholic beverages during transporta- 
tion in the District to the licensed premises of the licensee and shall be 
exhibited upon the demand of any police officer or duly authorized inspector of 
the Board. 

(d) The permit shall, immediately upon receipt of the alcoholic beverages by 
the retail licensee, be marked "canceled" by the licensee. 

(Jan. 24, 1934, 48 Stat. 332, ch. 4, § 23; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 3; June 
18, 1934, 48 Stat. 1014, 1015, ch. 600, §§ 1, 2; Aug. 27, 1935, 49 Stat. 901, 903, ch. 756, 
§§ 11, 17; June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, ch. 646, 
§ 32(b);. May 24, 1949, 63 Stat. 107, ch. 139, § 127; Mav 27, 1949, 63 Stat. 135, ch. 
146, title V, § 505; May 18, 1954, 68 Stat. 113, ch. 218, title VIII, § 801; Mar. 3!, 1956, 
70 Stat. 81, ch. 154, title III, §§ 301, 302(a); July 25, 1958, 72 Stat. 418, Pub. L. 85-558, 
§§ 1—5; Sept. 14, 1961, 75 Stat. 510, Pub. L. 87-238, §§ 1—5; Mar. 2, 1962, 76 Stat. 
17, Pub. L. 87-408, § 401; Sept. 30, 1966, 80 Stat. 855, Pub. L. 89-610, title I, § 101(a); 
Oct. 31, 1969, 83 Stat. 175, Pub. L. 91-106, title V, § 501(a), (b); Apr. 18, 1978, D.C. 
Law 2-73, § 3, 24 DCR 7066; Sept. 29, 1982, D.C. Law 4-157, § 15, 29 DCR 3617; 
Mar. 8, 1984, D.C. Law 5-51, § 2(b)(9), 30 DCR 5927; Mar. 14, 1985, D.C. Law 5-159, 
§ 25(b), (c), 32 DCR 30; July 25, 1989, D.C. Law 8-17, § 7(a), 36 DCR 4160; May 4, 
1990, D.C. Law 8-119, § 2, 37 DCR 1738; May 3, 2001, D.C. Law 13-298, § 101, 48 
DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-124. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ ^^ T _ ^ nn f „ 

§ 25-1 24(c)(2). For notes from former For DC - Law 13 ~ 298 ' see notes following 

§ 25-124, see § 25-901. § 25-101. 

Prior Codifications 

1981 Ed., § 25-119. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors <^>89. 1,91. C J.S. Intoxicating Liquors §§ 199 to 202 . 

Westlaw Kev Number Searches: 223k89.1; 
223k91. 

§ 25-120* Manager's license requirements and qualifications. 

(a) A manager's license shall authorize the licensee to manage a licensed 
business. 

(b) A licensee may be employed by one or more licensed businesses without 
further investigation, subject to compliance by the licensed businesses. 

(c) A manager's license shall be valid for 2 years or until surrendered, 
suspended, or revoked. The license fee shall be paid as provided under Chapter 
5. 

(d) A manager shall complete an alcohol training and education certification 
program conducted by a Board-approved provider. The manager shall be 
recertified every 2 years from the date of the initial certification. 

(e) A manager who is licensed on or before May 3, 2001, shall complete a 
certification program within 6 months of May 3, 2001. 
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(f) A manager licensed under this section after May 3, 2001, shall complete 
the certification program within 90 days after receiving his or her manager's 
license. 

(g) Subsection (e) of this section shall not apply to a manager licensed on or 
before May 3, 2001, who provides proof of his or her prior certification within 
2 years prior to May 3, 2001. 

(h) A manager required to complete an alcohol training and education 
certification program under this section shall submit proof of certification to 
the Board on a form supplied by a Board-approved training provider. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—121. Alcohol training and education certification providers. 

The Board shall approve providers of alcohol training and education certifi- 
cation programs for the purposes of: 

(1) The certification of managers licensed under § 25-120; and 

(2) Providing alcohol training and education to a licensee as a result of an 
order of the Board. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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Chapter 2 
Alcoholic Beverage Regulation Administration. 

Section 

25-201. Establishment of the Alcoholic Beverage Control Board — appointment and 
responsibilities. 

25-202. Establishment of the Alcoholic Beverage Regulation Administration. 

25-203. Transfer of functions of Alcoholic Beverage Control Division of the Depart- 
ment of Consumer and Regulatory Affairs. 

25-204. Board — functions and duties. 

25-205. Board record-keeping responsibilities. 

25-206. Board member qualifications; term of office; chairperson; conflict of interest. 

25-207. ABRA Director and staff. 

25-208. Office of the General Counsel. 

25-209. Community resource officer. 

25-210. ABRA funding. 

2 5-2 1 1 . Regulations. 

§ 25—201. Establishment of the Alcoholic Beverage Control Board— ap- 
pointment and responsibilities. 

(a) There is established an Alcoholic Beverage Control Board. The Board 
shall be composed of 7 members. The Mayor, with the advice and consent of 
the Council and according to the requirements set forth in § 25-206, shall 
nominate persons to serve on the Board. A nomination shall be submitted to the 
Council for a 90-day period of review, excluding days of Council recess. If the 
Council does not approve or disapprove the nomination by resolution within 
this 90-day review period, the nomination shall be deemed approved. 

(b) The Board shall administer and enforce the provisions of this title and 
regulations issued under this title. 

(c) The Board shall: 

(1) Oversee ABRA; 

(2) Receive and evaluate applications for licenses, transfers of licenses to 
new owners, and renewals of licenses; 

(3) Issue, transfer, and renew licenses to qualified applicants; 

(4) Regularly conduct inspections of the premises and the books and 
records of all licensees during day and evening hours and, on a reasonable 
number of occasions, without prior notification to the licensee or the licen- 
see's employees, for compliance with the requirements of this title and 
regulations issued under this title; 

(5) Establish procedures to receive and respond timely to complaints from 
any person alleging a violation of any provision of this title or regulations 
issued under this title; 

(6) Conduct investigations, on its own initiative or on the basis of valid 
complaints, to identify violations of this title or regulations issued under this 
title; 
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(7) Suspend or revoke licenses and impose civil fines as authorized by this 
title and regulations issued under this title; and 

(8) Refer evidence of criminal misconduct to the Inspector General of the 
District of Columbia, the Corporation Counsel, or the United States Attorney 
for die District, for investigation and prosecution. 

(Jan. 24, 1934, 48 Stat. 321, ch. 4, §§ 4, 6; Aug. 27, 1935, 49 Stat. 897, ch. 756, § 2; 
Apr. 20, 1948, 62 Stat. 176, ch. 217, § 2; Oct. 28, 1949, 63 Stat 972, ch. 782, title XI, 
§ 1106(a); Mar. 3, 1979, D.C. Law 2-139, § 3205(h), 25 DCR 5740; Sept. 29, 1982, 
D.C. Law 4-157, §§ 3, 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(1), (2), 30 
DCR 5927; Sept. 26, 1984, D.C. Law 5-119, § 2, 31 DCR 4040; Mar. 14, 1985, D.C. 
Law 5-159, § 25(a), 32 DCR 30; Mar. 7, 1987, D.C. Law 6-217, § 3, 34 DCR 907; May 
24, 1994, D.C. Law 10-122, § 2(b), (c), 41 DCR 1658; May 3, 2001, D.C. Law 13-298, 
§ 101, 48 DCR 2959.) 

Historical and Statutory Notes 

For legislative history of D.C. Law 4-157, see 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
'§§ 25-104(a) and 25-106(a), (b). For notes 
from former § 25-104, see § 25-206. 

Prior Codifications 

1981 Ed., § 25-201. 

1973 Ed., §§ 25-104, 25-106. 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 



Historical and Statutory Notes following 
§ 25-101. 

For legislative history of D.C. Law 5-51, see 
Historical and Statutory Notes following 
§ 25-206. 

For legislative history of D.C. Law 6-217, see 
Historical and Statutory Notes following 
§ 25-101. 

For legislative history of D.C. Law 10-122, 
see Historical and Statutory Notes following 
§ 25-785. 



Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3^129.5. C.J.S. Intoxicating Liquors §§ 2.1.5 to 217, 220 

Westlaw Key Number Search: 223kl29.5. 
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Notes of Decisions 



In general 1 

Grounds for denial of application 5 

Hearings 7 

Injunction 10 

Mandamus 1 1 

Notice of requirements 4 

Presumptions and burden of proof 8 

Questions of fact 9 

Renewal of license 3 

Review 12 

Separate violations 6 

Transfer of license 2 



1 . In general 

Where statute providing lor issuance of li- 
cense to sell alcoholic beverages also provided 
for transfer and assignment of such license, the 
license was a "property right" subject to levy, 
under execution, to satisfy a judgment of munic- 
ipal court. D.C. Code 1940, §§ 11-326, 1.5-209, 
15-210, 15-212, 25-106, 25-107. Rowe v. Col- 



poys, 1943, 137 K2d 249, 148 A.L.R. 488, 78 
U.S.App.D.C. 75, certiorari denied 64 S.Ct. 190, 
320 U.S. 783, 88 L.Ed. 470. Execution <S=> 27 

2. Transfer of license 

Under statute providing that Alcoholic Bever- 
age Control Board may consider character of 
premises, its surroundings and wishes of per- 
sons residing or owning property in neighbor- 
hood in reviewing application for transfer of 
license, if Board finds that two liquor stores 
within 300 feet proximity are inappropriate for 
particular neighborhood and must necessarily 
choose between competing applicants, each ap- 
plicant must be given opportunity to show that 
his application should be favored so that specif- 
ic public standards, not unbridled discretion, 
will control Board's consideration of license 
application. D.C. Code 1961, §§ 25-106, 
25-107, 25-1 15(a), subd. 5. Pollack v. Simon- 
son, C.A.D.C.1965, 350 F.2d 740, 121 U.S.App. 
D.C. 362. Intoxicating Liquors <^ 103(4) 



35 



§25-201 

Note 3 

3. Renewal of license 

Decision of alcoholic beverage control board 
rejecting application for renewal of liquor li- 
cense was not reviewable by commissioners of 
the District of Columbia. D.C.Code 1951, 
§§ 25-106, 25-114, 25-1 15(b, c), 25-118. Min- 
koff v. Payne, C.A.D.C.1953, 210 F.2d 689, 93 
U.S.App.D.C. 123. Administrative Law And 
Procedure <S= 513; Intoxicating Liquors <S^ 102 

In application for renewal of liquor license, 
board properly followed procedure applicable 
to application for license in first instance, rather 
than that prescribed for revocation or suspen- 
sion of license already issued. D.C.Code 1951, 
§§ 25-106, 25-114, 25-1 15(b, c), 25-118. Min- 
koff v. Payne, C.A.D.C.1953, 210 F.2d 689, 93 
U.S.App.D.C. 123. Intoxicating Liquors <£=> 102 

Alcoholic Beverage Control Board erred in 
allowing one of its members to elicit testimony 
concerning race and residency of restaurant's 
patrons at hearing to determine whether to re- 
new restaurant's liquor license, but error was 
not reversible, where Board did not rely on the 
testimony in its findings of fact and conclusions 
of law. D.C.Code 1981, §§ 25-1 1 1(a)(7), 
25-1 15(a)(6). K.G.S., Inc. v. District of Colum- 
bia Alcoholic Beverage Control Bd, 1987, 531 
A. 2d 1001. Administrative Law And Procedure 
<S= 764. 1 ; Intoxicating Liquors <&=> 1 02 

In addition to factors listed in D.C.Code 1981, 
§ 25-103(14), Alcoholic Beverage Control 
Board, in determining whether to renew class C 
liquor license for a restaurant, is free to consid- 
er any relevant evidence in determining restau- 
rant's chief source of revenue, including such 
items as cash register tapes, cancelled checks, 
and paid invoices. D.C.Code 1981, 
§ 25-11 1(a)(7). Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A.2d 987. Intoxicating Liquors &* 
102 

In determining whether to renew class C li- 
quor license for a restaurant, Alcoholic Bever- 
age Control Board is not free to disregard 
statutory criteria and base its finding that res- 
taurant's chief source of revenue is derived 
from sale of meals on a mere promise by ap- 
plicant to make its chief source of revenue the 
sale of meals rather than beverages; hard evi- 
dence is required, not promises or good inten- 
tions. D.C.Code 1981, §§ 25-103(14), 
25-1 11(a)(7). Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A.2d 987. Intoxicating Liquors <S= 
102 

Notwithstanding claim of citizens association 
that Alcoholic Beverage Control Board erred in 
not conditioning reissuance of a Class "C" li- 
quor license to restaurant on restoration, of valet 
parking service, findings of Board that there 
were 20 parking spaces behind building which 
could be used by customers, that no complaints 
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had ever been received with respect to adequa- 
cy of such facilities, and that there was not 
enough business to justify keeping an employee 
for purpose of parking customers' vehicles were 
supported by substantial evidence, and Board's 
ultimate decision to reissue license to restaurant 
was within scope of its statutory discretion. 
D.C.C.E. §§ 1-1510, 25-106. Citizens Ass'n of 
Georgetown, Inc. v. District of Columbia Alco- 
holic Beverage Control Bd., 1971, 280 A.2d 309. 
Intoxicating Liquors <S^ 102 

4. Notice of requirements 

Where it was not suggested at separate hear- 
ings on applications to transfer liquor licenses 
that the two applications were mutually exclu- 
sive and no formal regulation required that li- 
quor stores be situated more than 300 feet 
apart, denial of plaintiffs' application on sole 
ground that license of other applicant had been 
issued for location less than 300 feet from plain- 
tiffs' proposed location was improper for failure 
of Alcoholic Beverage Control Board to give 
proper notice to plaintiffs that it considered 
applications mutually exclusive. D.C.Code 
1961, §§ 25-106, 25-107, 25-1 15(a), subd. 5. 
Pollack v. Simonson, C.A.D.C.1965, 350 F.2d 
740, 121 U.S.App.D.C. 362. Intoxicating Li- 
quors @=> 103(4) 

5. Grounds for denial of application 

Alcoholic Beverage Control Board is autho- 
rized to make finding that two liquor stores 
within 300 feet proximity are inappropriate for 
particular neighborhood, notwithstanding ab- 
sence of any formal regulation promulgated by 
District Commissioners regarding necessary dis- 
tances between liquor stores. D.C.Code 1961, 
§§ 25-106, 25-107, 25-1 15(a), subd. 5. Pollack 
v. Simonson, C.A.D.C.1965, 350 F.2d 740, 121 
U.S.App.D.C. 362. Intoxicating Liquors <S^ 
59(1) 

Rejection by the Alcoholic Beverage Control 
Board, of application for a retailers' Class "C" 
license on ground that area was adequately 
serviced, was arbitrary and capricious, in ab- 
sence of any evidence on the point. D.C.Code 
1940, §§ 25-106, 25-1 15(a). Clore Restaurant 
v. Payne, D.D.C1947, 72 F.Supp. 677. Intoxi- 
cating Liquors <&^ 46.5 

6. Separate violations 

Where separate suspensions of liquor license 
for 21 days in the first case and 17 days in the 
second case were not strictly for separate acts 
constituting violations on separate days but for 
a continuous course of conduct, and investiga- 
tion in both cases was completed 30 days before 
hearing in first case, the two cases should have 
been treated as one case and licensee was enti- 
tled to review of suspension by commissioners 
on theory that license was suspended for period 
of more than 30 days. D.C.C.E. §§ 25-106, 
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25-118. James Bakalis & Nickie Bakalis, Inc. 
v. Simonson, C.A.D.C.1970, 434 F.2d 515, 140 
U.S.App.D.C. 241. Intoxicating Liquors <§=> 
108.10(2) 

7. Hearings 

Alcoholic Beverage Control Board may, in its 
discretion, hold formal comparative hearing, or 
follow some other procedure to inform itself in 
choosing between mutually exclusive appli- 
cants. D.C.Code 1961, §§ 25-106, 25-107, 
25-1 15(a), subd. 5. Pollack v. Simonson, 
C.A.D.C.1965, 350 F.2d 740, 121 U.S.App.D.C. 
362. Intoxicating Liquors <©=> 70 

Alcoholic Beverage Control Act does not ex- 
plicitly require hearing before denial of applica- 
tion for transfer of license. D.C.Code 1961, 
§§ 25-106, 25-107, 25-1 15(a), subd. 5. Pollack 
v. Simonson, C.A.D.C.1965, 350 F.2d 740, 121 
U.S.App.D.C. 362. Intoxicating Liquors <§=> 
103(4) 

Petitioner who complained that nightclub vio- 
lated Alcohol Beverage Control Act, related reg- 
ulations, and his constitutional rights when it 
excluded him for his failure to present identifi- 
cation proving he was 2 1 years of age or older 
did not have statutory or constitutional right to 
hearing before Alcoholic Beverage Control 
Board and, therefore, did not have any right of 
judicial review r of Board's decision. D.C.Code 
1981, §§ 1-1502(8), l-1510(a), 11-722,25-106, 
25-121 . Jones v. District of Columbia Alcoholic 
Beverage Control Bd., 1993, 621 A.2d 385. Ad- 
ministrative Law And Procedure <S=» 450.1, 
665.1; Intoxicating Liquors <3=M 08. 9, 108.10(3) 

8. Presumptions and burden of proof 

Presumption of regularity is accorded to ad- 
ministrative proceedings of Alcoholic Beverage 
Control Board. Schiffmann v. District of Co- 
lumbia Alcoholic Beverage Control Bd., 1973, 
302 A.2d 235. Intoxicating Liquors <$=> 103(4) 

9. Questions of fact 

Under statute governing appeal to Board of 
Commissioners of District of Columbia from 
Alcoholic Beverage Control Board, provision 
that decision of commissioners on questions of 
facL should be final means that the Board of 
Commissioners must actually make a decision. 
D.C.Code 1940, § 25-106. Lambros v. Young, 
1944, 145 F.2d 341, 79 U.S.App.D.C. 247. In- 
toxicating Liquors ©=> 75(7) 

A one to one vote of Board of Commissioners 
of District of Columbia upholding order of Alco- 
holic Beverage Control Board revoking liquor 
license did not constitute a "decision of fact" 
within statute providing that decision of com- 
missioners on question of fact should be final. 
D.C.Code 1940, § 25406. Lambros v. Young, 
1944, 145 F.2d 341, 79 U.S.App.D.C. 247. In- 
toxicating Liquors ©=» 108.10(9) 
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10. Injunction 

In suit to enjoin alcoholic beverage control 
board from putting into effect its decision deny- 
ing renewal of liquor license, which decision 
was based upon statutory ground that licensee 
did not have necessary good moral character 
and was not generally fit lor the trust to be 
reposed in him by renewal, question before 
court was whether findings of board were so 
arbitrary or capricious, or so unsupported by 
evidence, as to be unwarranted as matter of 
law. D.C.Code 1951, §§ 25-104, 25-106, 
25-1 15(a) (1). Minkoff v. Payne, C.A.D.C.1953, 
210 F.2d 689, 93 U.S.App.D.C. 123. Injunction 
&=> 130 

An injunction against enforcement of order of 
Alcoholic Beverage Control Board revoking li- 
quor license should not issue for any period 
while failure of Board of Commissioners of Dis- 
trict of Columbia to reach a decision on appeal 
is caused by unavoidable circumstances such as 
absence of a commissioner or necessary delay 
in considering and deciding the case. D.C.Code 
1940, § 25-106. Lambros v. Young, 1944, 145 
F.2d 341, 79 U.S.App.D.C. 247. Injunction <£=> 
75 

Where statute provided that decision of Board 
of Commissioners of District of Columbia on 
questions of fact on appeal from Alcoholic Bev- 
erage Control Board should be final, but order- 
revoking liquor license was upheld by a one to 
one vote, an injunction would be granted 
against enforcement of order which would ter- 
minate when appeal was reinstated, and after 
appeal was reinstated the license would stand 
suspended during time reasonably necessary for 
commissioners to reach a final decision. 
D.C.Code 1940, § 25-106. Lambros v. Young, 
1944, 145 F.2d 341, 79 U.S.App.D.C. 247. In- 
junction <§=> 75; Intoxicating Liquors ©=> 
108.10(10) 

Under circumstances disclosed, including 
showing that net effect of board's failure to 
prescribe adequate rules and regulations had 
been to by-pass wishes of community, plaintiffs 
were entitled to preliminary injunction against 
operation of liquor store pending review of 
board's grant of application for transfer of li- 
quor license. D.C.Code 1951, §§ 25-106, 
25-1 15(a) 5. Palisades Citizens Ass'n v. Weak- 
ly, D.D.C1958, 166 F.Supp. 591, appeal dis- 
missed 265 F.2d 372, 105 U.S.App.D.C. 180. 
Injunction <5=> 138.24 

1 1 . Mandamus 

In action in the nature of a petition for writ of 
mandamus to require Alcoholic Beverage Con- 
trol Board to issue a retailers' Class "C" license 
to petitioning restaurant, question before the 
court was whether action of the board was 
based upon substantial evidence, and if it was, 
mandamus would not lie, whereas if it was not, 
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next question was whether action of board was bia Alcoholic Beverage Control Bd., 1982, 450 

arbitrary or capricious. Federal Rules of Civil A.2d 412. Intoxicating Liquors <&=> 75(7) 

Procedure, rule 81(b), 28 U.S.C.A,; D.C.Code where Alcoholic Beverage Control Board's 

1940, §25-106. Clore Restaurant v. Payne, denial of application for retailer's liquor license 

D.D.C1947, 72 F.Supp. 677. Intoxicating Li- was unsupported by substantial evidence, and 

quors <^> 74 twice during history of litigation Board had 

12 Review filed motions to remand proceeding to permit 

Where statute governing appeal to Board of applicant to seek reconsideration and to permit 

Commissioners of District of Columbia from Board to make supplemental findings, Court of 

Alcoholic Beverage Control Board provided that A PP eals would remand proceeding to Board 

decision of commissioners on questions of fact Wlth order t0 show cause why application 

should be final, the judicial rule which requires should not be granted forthwith. Jameson's 

affirmance of judgment or order of trial court Liquors, Inc. v. District of Columbia Alcoholic 

when an appellate court is evenly divided was Beverage Control Board., D.C. App. 1978, 384 

inapplicable. D.C.Code 1940, § 25-106. Lam- A.2d 412. D.C.C.E. § 1- 1509(e). 

bros v. Young, 1944, 145 F.2d 341, 79 U.S. App. Under statutes, findings of Alcoholic Beverage 

D.C. 247. Intoxicating Liquors <3=> 75(8) Control Board of District of Columbia can be 

Court of Appeals may not disturb any action overturned by District of Columbia Court of 

of Alcoholic Beverage Control Board in exercise Appeals upon review only if they are without 

of its statutory powers, unless that action is substantial evidence to support them. D.C.C.E. 

plainly wrong or without support of substantial §§ 1-1510, 25-106. Sophia's Inc. v. Alcoholic 

evidence in administrative record. D.C.Code Beverage Control Bd. (App. 1970) 268 A. 2d 799. 

1981, § 25-106(a). Muir v. District of Colum- Intoxicating Liquors <3=> 75(7) 

§ 25—202. Establishment of the Alcoholic Beverage Regulation Administra- 
tion. 

There is established an Alcoholic Beverage Regulation Administration 
("ABRA ') as an independent agency of the District to provide professional, 
technical, and administrative staff assistance to the Board in the performance 
of its functions. ABRA shall carry out its functions under the supervision of the 
Board. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—203.. Transfer of functions of Alcoholic Beverage Control Division of 
the Department of Consumer and Regulatory Affairs. 

All positions, property, records, and unexpended balances of appropriations, 
allocations, assessments, and other funds available or to be made available to 
the Alcoholic Beverage Control Division of the Department of Consumer and 
Regulatory Affairs relating to the duties and functions assigned herein are 
transferred to ABRA. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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§ 25-204, Board— functions and duties. 

All duties and responsibilities in respect to the regulation of alcoholic bever- 
age control establishments that previously have been given to the Alcoholic 
Beverage Control Division of the Department of Consumer and Regulatory 
Affairs, established by Reorganization Plan No. 1 of 1983, shall be assumed by 
the Board. 
(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-205. Board record-keeping responsibilities. 

(a) The Board shall maintain complete and accurate records of all action 
taken on: 

(1) Applications for licenses; and 

(2) Recommendations for, and remonstrances against, die granting of 
licenses. 

(b) The Board shall maintain the records in a manner readily accessible for 
inspection by the public during normal business hours. 

(c) The Board shall provide to the Director and the Council annual reports 
detailing the activities of the Board for the previous year regarding the 
following items: 

(1) Licenses, including the number of licenses outstanding; the number of 
new alcohol licenses and permits issued; the number of alcohol licenses and 
permits renewed; the number of licenses suspended; and the number of 
licenses revoked; 

(2) Enforcement, including the number of regulatory inspections per- 
formed and the number of investigations conducted; 

(3) The workload of the Board, including the number of adjudicated cases 
processed; the number of hearings conducted; and the number of show cause 
cases pending; 

(4) Community notification efforts, including the number of ANC notifica- 
tions issued; the number of ANC meetings attended by Board members; and 
the number of community meetings attended by Board members; and 

(5) Revenue generated by Board actions, including revenue generated by 
the Board from permits and licenses and from fines. 

(d) The Board shall provide to each ANC office, on a quarterly basis, a list of 
licenses due to expire in the areas that the ANC will represent during the 
ensuing 6 months. 

(Jan. 24, 1934, 48 Stat. 322, ch. 4, § 6; Aug. 27, 1935, 49 Stat. 897, ch, 756, § 2; Sept. 
29, 1982, D.C. Law 4-157, §§ 3, 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, 
§ 2(b)(2), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 3, 34 DCR 907; May 24, 
1994, D.C. Law 10-122, § 2(c), 41 DCR 1658; May 3, 2001, D.C. Law 13-298, § 101, 48 
DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-106. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ■ 

§ 25-1 06(b). For notes from former § 25-106, tor DC - Law 13-298, see notes following 

see§ 25-201. § 25-101. 

Prior Codifications 

1981 Ed., § 25-205. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <s=> 129.5. CJ.S. Intoxicating Liquors §§ 215 to 217, 220 

Westlaw Key Number Search: 223kl29.5. to 221. 

§ 25—206. Board member qualifications; term of office; chairperson; con- 
flict of interest. 

(a) Each member of the Board shall be a resident of the District for at least 3 
years immediately preceding his or her appointment and, during that period, 
have claimed a principal residence nowhere else. 

(b) No member of the Board shall hold any other full-time employment with 
the District government during his or her term of service on the Board. 

(c) Each member of the Board shall have a demonstrated record of substan- 
tial involvement in issues related to the community impact of licensed establish- 
ments before his or her appointment to the Board. 

(d) All appointments shall be for a term of 4 years, except appointments 
made for the remainder of unexpired terms. Vacancies caused by death, 
resignation, or otherwise shall be filled by the Mayor, with the advice and 
consent of the Council, under § 25-201. The Mayor may remove a board 
member for just and reasonable cause. 

(e) Board members may be reappointed. 

(f)(1) The Mayor, with the advice and consent of the Council as provided by 
§ 25-201, shall appoint one member of the Board as chairperson. 

(2) The chairperson shall have a demonstrated knowledge of the laws and 
regulations relating to the sale and delivery of alcoholic beverages in the 
District. 

(g) No member or employee of the Board, directly or indirectly, individually, 
or as a member of a partnership, association, or limited liability company, or a 
shareholder in a corporation, shall have any interest in selling, transporting, or 
storing alcoholic beverages, or receive a commission or profit from any person 
licensed under this title to sell alcoholic beverages; provided, that a Board 
member or employee may purchase, transport, or keep in his or her possession 
an alcoholic beverage for his or her personal use or the use of the members of 
his or her family or guests. 

(h) Former board members may not represent a client before the Board for a 
period of one year following their service on the Board. Former board mem- 
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§ 25-207 



bers may appear before the Board as an applicant for licensure, a protestant, or 
a witness during a protest hearing during this time period. This provision shall 
be applicable to future board members and for board members who are serving 
on the Board on May 3, 2001. 

(Jan. 24, 1934, 48 Stat. 321, ch. 4, §§ 4, 5; Apr. 20, 1948, 62 Stat. 176, ch. 217, § 2; 
Oct. 28, 1949, 63 Stat. 972, ch. 782, title XI, § 1106(a); Mar. 3, 1979, D.C. Law 2-139, 
§ 3205(h), 25 DCR 5740; Sept. 29, 1982, D.C. Law 4-157, § 15, 29 DCR 3617; Mar. 8, 
1984, D.C. Law 5-51, § 2(b)(1), 30 DCR 5927; Sept. 26, 1984, D.C. Law 5-119, § 2, 31 
DCR 4040; Mar. 14, 1985, D.C. Law 5-159, § 25(a), 32 DCR 30; May 24, 1994, D.C. 
Law 10-122, § 2(b), 41 DCR 1658; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 
2959.) 



Historical and 

D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§§ 25-1 04(a) and 25-105. 

Prior Codifications 

1981 Ed., § 25-206. 

1973 Ed.,§§ 25-104,25-105. 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

Law 2-139, the "District of Columbia Govern- 
ment Comprehensive Merit Personnel Act of 
1978/' was introduced in Council and assigned 
Bill No. 2-10, which was referred to the Com- 
mittee on Government Operations. The Bill 
was adopted on first and second readings on 
October 17, 1978 and October 31, 1978, respec- 
tively. Signed by the Mayor on November 22, 
1978, it was assigned Act No. 2-300 and trans- 
mitted to both Houses of Congress for its re- 
view. 

P 7 or legislative history of D.C. Law r 4-157, see 
Historical and Statutory Notes following 
§ 25-101. 

Law 5-51, the "Alcoholic Beverage Control 
Act Amendments Act of 1983," was introduced 
in Council and assigned Bill No. 5-248, which 
was referred to the Committee on Consumer 



Statutory Notes 

and Regulatory Affairs. The Bill was adopted 
on first and second readings on October 4, 
1983, and October 18, 1983, respectively. 
Signed by the Mayor on November 9, 1983, it 
was assigned Act No. 5-77 and transmitted to 
both Houses of Congress for its review. 

Law 5-119, the "Alcoholic Beverage Control 
Act Amendments Act. of 1984," was introduced 
in Council and assigned Bill No. 5-298, which 
was referred to the Committee on Consumer 
and Regulatory Affairs. The Bill was adopted 
on first and second readings on June 26, 1984, 
and July 10, 1984, respectively. Signed by the 
Mayor on July 13, 1984, it was assigned Act No. 
5-171 and transmitted to both Houses of Con- 
gress for its review. 

Law 5-159, the "End of Session Technical 
Amendments Act of 1984," was introduced in 
Council and assigned Bill No. 5-540, which was 
referred to the Committee of the Whole. The 
Bill was adopted on first and second readings 
on November 20, 1984, and December 4, 1984, 
respectively. Signed by the Mayor on Decem- 
ber 10, 1984, it was assigned Act No. 5-224 and 
transmitted to both Houses of Congress for its 
review. 

For legislative history of D.C. Law 10-122, 
see Historical and Statutory Notes following 
§ 25-785. 



Key Numbers 

Intoxicating Liquors <^>1 , 129.5. 
Westlaw Key Number Searches 
223kl29.5. 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors §§ 24, 26, 215 to 



223k7; 



218,220 to 221. 



§ 25-207. ABRA Director and staff. 

(a) The Board, with the advice and consent of the Council, shall appoint a 
Director of ABRA for a renewable 4-year term. The Director shall be removed 
by the Board for just and reasonable cause. 
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(b) The Director shall organize the personnel and property transferred by 
§ 25-203 and, within the limits provided in this chapter and annual appropria- 
tions, shall employ staff as needed to carry out the function of ABRA. 
(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—208. Office of the General Counsel. 

There shall be established within ABRA an Office of the General Counsel. The 
head of the office shall be the General Counsel, who shall be an attorney 
admitted to the practice of law in the District and who shall be appointed by, 
and serve at the pleasure of, the Mayor. The General Counsel shall advise the 
Board regarding all legal matters. The Office of the General Counsel shall also 
be available to provide mediation services or a professional mediator, as a 
delegate, if the parties to a settlement conference require or request assistance. 

(Jan. 24, 1934, 48 Stat. 321, ch. 4, § 4; Apr. 20, 1948, 62 Stat. 176, ch. 217, § 2; Oct. 
28, 1949, 63 Stat. 972, ch. 782, title XI, § 1106(a); Mar. 3, 1979, D.C. Law 2-139, 
§ 3205(h), 25 DCR 5740; Sept. 29, 1982, D.C. Law 4-157, § 15, 29 DCR 3617; Mar. 8, 
1984, D.C. Law 5-51, § 2(b)(1), 30 DCR 5927; Sept. 26, 1984, D.C. Law 5-1.19, § 2, 31 
DCR 4040; Mar. 14, 1985, D.C. Law 5-159, § 25(a), 32 DCR 30; May 24, 1994, D.C. 
Law 10-122, § 2(b), 41 DCR 1658; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 
2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-104. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code _ _ _ _ , _ ___ _ .. 

§ 25-104(b). For notes from former § 25-104, For Dc - Law 13 ~ 298 ' see notes following 

see §25-206. §25-101. 

Prior Codifications 

1981 Ed., § 25-206. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors <3=>7, 129.5. c.J.S. Intoxicating Liquors §§ 24, 26, 215 to 

Westlaw Key Number Searches: 223k7; 218 220 to 221 

223kl29.5. 

§ 25—209, Community resource officer. 

The Director shall appoint an employee to be a community resource officer, 
who shall serve as the primary contact for members of the community, both 
residents and businesses, wishing to submit complaints or to protest a license. 
The community resource officer shall provide information to citizens and the 
business community about the license application process, qualifications, com- 
plaint or protest process, and the citizen's or businesses' responsibilities and 
options in each step of the process. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-210, ABRA funding. 

(a) There is established within the General Fund of the District of Columbia 
an account designated as the Alcoholic Beverage Regulation Administration 
Account, to which all funds obtained from alcoholic beverage taxes and 
licensing and permitting fees shall be credited. Any monies deposited in the 
ABRA Account but not expended in a fiscal year shall be returned to the 
General Fund. Subject to the applicable laws relating to the appropriation of 
District funds, monies received and credited to the ABRA Account shall be used 
to fund the expenses of ABRA in the discharge of its administrative and 
regulatory duties. Funds obtained from penalties and fines, as prescribed by 
Chapter 8, shall be credited to the General Fund. 

(b) The Mayor shall submit to the Council, as part of the annual budget, a 
budget for ABRA and a request for an appropriation for expenditures from the 
ABRA Account. This estimate shall include expenditures for salaries, fringe 
benefits, overhead charges, training, supplies, technical, professional, and any 
and all other services necessary to discharge the duties and responsibilities of 
ABRA. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-21 1. Regulations. 

(a)(1) Within 180 days after May 3, 2001, the Mayor shall issue conforming 
regulations necessary or appropriate to carry out the provisions of this title. 

(2) The Mayor shall submit the proposed regulations to the Council for a 
45-day period of review. The Council may approve the proposed regulations 
in whole or in part. If the Council has not approved the regulations upon 
expiration of the 45-day review period, the regulations shall be deemed 
disapproved. 

(3) The current regulations in Chapter 23 of the District of Columbia 
Municipal Regulations shall remain in effect until the Council approves new 
regulations as provided in this subsection. 

(b)(1) The Mayor shall submit other proposed regulations to the Council for a 
45-day period of review. 

(2) The Council may approve the proposed regulations in whole or in part. 
If the Council has not approved the regulations upon expiration of the 45-day 
review period, the regulations shall be deemed approved. 
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(3) The Mayor may submit proposed regulations under this subsection 
regarding the regulation of promotional events such as pub crawls. 

(c) The Mayor may in any time of public emergency, without previous notice 
or advertisement, prohibit the sale of any or all alcoholic beverages. 

(d)(1) Any regulations promulgated under this section shall become effective 
5 days after being published in the District of Columbia Register. 

(2) Within 30 days after their promulgation, the regulations shall also be 
published in a newspaper of general circulation in the District. Failure to do 
so shall not affect the validity of the regulations. 

(e) Within 180 days after May 3, 2001, the Board shall implement a process 
to provide additional notification, via electronic media, to the public and 
Advisory Neighborhood Commissions of the publication of proposed and 
adopted regulations. 

(f) The Board shall establish, under subsection (b) of this section, procedures 
to implement § 25-601 to: 

(1) Receive written complaints from the public, regarding community 
concerns about the activity at a site; 

(2) Conduct protest hearings regarding community concerns filed under 
paragraph (.1) of this subsection; and 

(3) Place restrictions upon the number, nature, or size of events permitted 
at a site, based on findings of fact and conclusions of law determining that 
events at the site have violated District of Columbia law and created parking, 
trash, noise, congestion or other alcohol-related problems which have been 
substantially injurious to neighborhood residents. 

(Jan. 24, 1934, 48 Stat. 322, ch. 4, § 7, June 29, 1953, 67 Stat. 102, ch. 159, § 404(a); 
Oct. 4, 1961, 75 Stat. 820, Pub. L. 87-389, § 3; Aug. 2, 1968, 82 Stat. 616, Pub. L. 
90-450, title IV, § 403; Sept. 22, 1970, 84 Stat. 853, Pub. L. 91-405, title II, § 204(f); 
Jan. 5, 1971, 84 Stat 1940, Pub. L. 91-650, title VII, § 706; Mar. 5, 1981, D.C. Law 
3-157, § 2(a), 27 DCR 5117; Julv 24, 1982, D.C. Law 4-131, § 501, 29 DCR 2418; Sept. 
29, 1982, D.C. Law 4-157, §§ 4, 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, 
§ 2(b)(3), 30 DCR 5927; Feb. 24, 1987, D.C. Law 6-192, § 26(a), 33 DCR 7836; Mar. 7, 
1987, D.C. Law 6-217, § 4, 34 DCR 907; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 
2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Council and assigned Bill No. 3-256, which was 

law Title 25 of the District of Columbia Official referred to the Committee on PubHc Services 

Code. The text of this section is derived from and Consumer Affairs. The Bill was adopted on 

provisions formerly found in D.C. Code first and second readings on October 14, 1980 

§§ 25-107 and 25-145. and October 28, 1980, respectively. Signed by 

i> • r at r *h.e Mayor on November 10, 1980, it was as- 

Joer^ k V^ii si S ned Act No - 3 ~ 284 and transmitted to both 

1 98 1 Ed., & 25-2 1 1 . Houses of Congress for its review. 

1 973 Ed., § 25-107. . & ,. f ^ 

For legislative history oi D.C. Law 4-131, see 

Legislative History of Laws Historical and Statutory Notes following 

For D.C. Law 13-298, see notes following §25-907. 

§ 25-101. For legislative history of D.C. Law 4-157, see 

Law 3-157, the "Alcoholic Beverage Control Historical and Statutory Notes following 

Act Amendments of 1980," was introduced in § 25-101. 
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For legislative history of D.C. Law 5-51, see 
Historical and Statutory Notes following 
§ 25-206. 

Law 6-192, the "Technical Amendments Act 
of 1986," was introduced in Council and as- 
signed Bill No. 6-544, which was referred to the 
Committee of the Whole. The Bill was adopted 
on first and second readings on November 5, 
1986 and November 18, 1986, respectively. 
Signed by the Mayor on December 10, 1986, it 
was assigned Act No. 6-246 and transmitted to 
both Houses of Congress for its review. 

For legislative history of D.C. Law 6-217, see 
Historical and Statutory Notes following 
§ 25-101. 



Delegation of Authority 

Delegation of authority, 
88-42, February 16, 1988. 



§25-211 

Note 4 
see Mayor's Order 



Miscellaneous Notes 

Brew-Pub Zone Expansion Resolution of 
1997: Proposed Resolution 12-0114, the 
"Brew-Pub Zone Expansion Resolution of 
1997" was deemed approved, effective Feb. 5, 
1997. 



Key Numbers 

Intoxicating Liquors <&»! . 

Westlaw Key Number Search: 223k7 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors §§ 24, 26, 215, 
218. 



Notes of Decisions 



Businesses near schools 5 
Construction and application 1 
Credit sales to liquor retailer 4 
Notice of requirements 2 
Taxation 3 



1. Construction and application 

Alcoholic Beverage Control Board's interpre- 
tation of regulations restricting credit terms to 
retailers of alcoholic beverages was neither con- 
sistent nor long-standing, and, thus, Board was 
not entitled to judicial deference usually accord- 
ed interpretation by agencies of statutes or regu- 
lations which they administer. D.C. Code 1981, 
§§ 25-101 et seq., 25-119, 25-120. Superior 
Beverages, Inc. v. District of Columbia Alcohol- 
ic Beverage Control Bd., 1.989, 567 A.2d 1319. 
Administrative Law And Procedure <^> 513; In- 
toxicating Liquors ©=» 1 1 2 . 1 ( 1 ) 

2. Notice of requirements 

Where it was not suggested at separate hear- 
ings on applications to transfer liquor licenses 
that the two applications were mutually exclu- 
sive and no formal regulation required that li- 
quor stores be situated more than 300 feet 
apart, denial of plaintiffs' application on sole 
ground that license of other applicant had been 
issued for location less than 300 feet from plain- 
tiffs' proposed location was improper for failure 
of Alcoholic Beverage Control Board to give 
proper notice to plaintiffs that it considered 
applications mutually exclusive. D.C. Code 
1961, §§ 25-106, 25-107, 25-115(a), subd. 5. 
Pollack v. Simonson, C.A.D.C.1965, 350 F.2d 
740, 121 U.S.App.D.C. 362. Intoxicating Li- 
quors ©» 103(4) 



3. Taxation 

Under District of Columbia statute imposing a 
tax on all beer sold and prescribing monthly 
reports of beer 'sold by him during the preced- 
ing calendar month', regulations of the Com- 
missioners taxing beer in warehouse and before 
it is sold were not authorized. American Sales 
Company v. District of Columbia, D.C. Cir. 
1961, 292 F.2d 751. D.C.Code 1951, 
§§ 25-103(o), 25-107, 25-109, 25- 124, 25-138 
and (a) (1), (b). 

4. Credit sales to liquor retailer 

Regulation of Alcoholic Beverage Control 
Board prescribing the terms upon which credit 
may be extended to liquor retailer by wholesal- 
ers and manufacturers was valid. D.C.Code 
1961, § 25-107. Press Liquors, Inc. v. Weakley, 
C.A.D.C.1963, 317 F.2d 135, 115 U.S.App.D.C. 
71. Intoxicating Liquors @» 124 

Term "payment in full," as used in regula- 
tions restricting terms of credit which wholesal- 
ers of alcoholic beverages may extend to retail- 
ers, refers only to terms of parties' purchase 
agreement and does not apply to actual amount 
wholesaler charges or retailer agrees to pay. 
D.C.Code 1981, §§25-101 et seq., 25-119, 
25-120. Superior Beverages, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1989, 567 A.2d 1319. Intoxicating Liquors <&> 
122.1 

Regulations restricting terms of credit which 
wholesalers of alcoholic beverages may extend 
to retailers are concerned only with time by 
which retailers must pay for goods and do not 
prohibit discounts to retailers who pay in cash. 
D.C.Code 1981, §§ 25-101 et seq., 25-119, 
25-120. Superior Beverages, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
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1989, 567 A. 2d 131.9. Intoxicating Liquors <§=» gation of regulations forbidding liquor licenses 
122.2 to businesses established prior to January 24, 
5. Businesses near schools , 19 u 34 ' becaus f the >' are near schools, and pro- 
Section of the District of Columbia Code giv- hlblt0 ^ regulation was inapplicable to a restat- 
ing Commissioners authority to make regula- rant business established in 1928. D.C.Code 
tions for issuance of liquor licenses and to for- 1961 > § 25-107. Hensel v. Alcoholic Beverage 
bid issuance of liquor licenses for businesses Control Bd., C.A.D.C.1963, 321 F.2d 754, 116 
established subsequent to January 24, 1934, U.S.App.D.C. 141. Intoxicating Liquors <^> 
near or around schools, precluded promul- 59(2) 
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Chapter 3 
Requirements to Qualify for License. 

Subchapter I. Applicant Qualifications. 
Section 

25-301. General qualifications for all applicants. 

25-302. Special qualifications for wholesaler's or retailer's licenses. 

25-303. Restrictions on holding a conflicting interest. 

Subchapter II. Qualification of Establishment. 

25-3 1 1 . General provisions— qualification of establishment. 

25-3 12. Defining size of areas relevant to determination of appropriateness. 

2 5-3 1 3 . Appropriateness standard . 

25-3 14. Additional considerations for new license application or transfer of license to a 

new location. 

25-3 1 5. Additional considerations for renewal of licenses. 

25-316, Additional considerations for transfer of licensed establishment to new owner. 

25-3 17. Transfer of licensed establishment to new location. 

Subchapter III. Denial of License. 

25-3 3 1 . Quotas— off-premises retail licenses. 

25-332. Moratorium on class B licenses. 

25-333. Limitation on the distance between off-premises retailer's licenses. 

25-334. Denial — Board-certified referendum. 

25-335. Denial — public health and safety restrictions. 

25-336. Retail license prohibited in residential-use district. 

25-337. Wholesaler's license prohibited in residential-use district, 

25-338. Limitation on successive applications after denial. 

25-339. Special restrictions for the Georgetown historic district. 

Subchapter IV. Board-created Moratoria. 

25-351. Board-created moratoria. 

25-352. Procedures to request a moratorium. 

25-353. Notice requirements for moratorium proceedings. 

25-354. Board review of moratorium request. 

Subchapter V. Involuntary Transfer. 

25-3 6 1 . Involuntary transfer. 

Subchapter VI. Moratorium on Establishments Which Permit Nude Dancing. 

25-371 . Moratorium on establishments which permit nude dancing. 

25-372. Nude dancing performances. 

25-373. Transfer of ownership of establishments which permit nude dancing. 

25-374. Transfer of location of establishments which permit nude dancing. 



Subchapter I. Applicant Qualifications. 

§ 25—301. General qualifications for all applicants. 

Before issuing, transferring to a new owner, or renewing a license, the Board 
shall determine that the applicant meets all of the following criteria: 
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(1) The applicant is of good character and generally fit for the responsibili- 
ties of licensure. 

(2) The applicant is at least 21 years of age. 

(3) The applicant has not been convicted of any felony in the 10 years 
before filing the application. 

(4) The applicant has not been convicted of any misdemeanor bearing on 
fitness for licensure in the 5 years before filing the application. 

(5) Except in the case of an application for a solicitor's license, the 
applicant is the true and actual owner of the establishment for which the 
license is sought, and he or she intends to carry on the business for himself or 
herself and not as the agent of any other individual, partnership, association, 
limited liability company, or corporation not identified in the application. 

(6) The licensed establishment will be managed by the applicant in person 
or by a Board-licensed manager. 

(7) The applicant has complied with all the requirements of this title and 
regulations issued under this title. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into For legislative history of D.C. Law 4-157, see 

law Title 25 of the District of Columbia Official Historical and Statutory Notes following 
Code. The text of this section is derived from § 25-101. 

provisions formerly found in D.C. Code For legislative history of D.C. Law 5-5.1, see 

§ 25-1 15(g)(1). Historical and Statutory Notes following 

§ 25-206. 
Prior Codifications Law 5-97, the "Prohibition on the Sale of 

1981 Ed., § 25-301. Alcoholic Beverages at Gasoline Stations Act of 

1973 Ed § ?S-1 15 1984," was introduced in Council and assigned 

Bill No. 5-70, which was referred to the Com- 

, r* mittee on Consumer and Regulatory Affairs. 

Legislative History of Laws The Bi]] was adopted on ^ and seCQnd read _ 

For D.C. Law 13-298, see notes following i ngs on April 10, 1984, and April 30, 1984, 

§ 25-101. respectively. Signed by the Mayor on May 9, 

Law 3-146, the "Alcoholic Beverage Control 1984, it was assigned Act No. 5-138 and trans- 
Board Rules of Procedure Amendments of mitted to both Houses of Congress for its re- 
1980," was introduced in Council and assigned view. 

Bill No. 3-165, which was referred to the Com- For legislative history of D.C. Law 6-217, see 

mittee on Public Services and Consumer Affairs. Historical and Statutory Notes following 

The Bill was adopted on first, amended first and § 25-101. 

second readings on July 29, 1980, September Law 7-7, the "District of Columbia Alcoholic 

16, 1980 and September 30, 1980, respectively. Beverage Control Act Temporary Amendment 

Signed by the Mayor on October 2.1, 1980, it Act of 1987," was introduced in Council and 

was assigned Act No. 3-267 and transmitted to assigned Bill No. 7-142. * The Bill was adopted 

both Houses of Congress for its review. on first and second readings on March 17, 
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1987, and March 31, 1987, respectively. 
Signed by the Mayor on April 15, 1987, it was 
assigned Act No. 7-17 and transmitted to both 
Houses of Congress for its review. 

For legislative history of D.C. Law 9-174, see 
Historical and Statutory Notes following 
§ 25-434. 

For legislative history of D.C. Law 10-122, 
see Historical and Statutory Notes following 
§ 25-785. 



§25-301 

Note 2 

For legislative history of D.C. Law 12-261, 
see Historical and Statutory Notes following 
§ 25-110. 

Law 13-39, the "Alcoholic Beverage Control 
Act Tavern Exception Amendment Act of 1999" 
was introduced in Council and assigned Bill No. 
13-242. The Bill was adopted on first, first 
amended and second readings on June 8, 1999, 
and July 6, 1999, respectively. Signed by the 
Mayor on July 14, 1999, it was assigned Act No. 
13-295. D.C. Law 13-39 became effective on 
October 20, 1999. 



Key Numbers 

Intoxicating Liquors ©='64, 102. 
Westlaw Key Number Searches: 
223kl02. 



Library References 

Encyclopedias 

C.J.S. Intoxicating 



223k64; 



Liquors §§ 108, 145 to 



150. 



Motes of Decisions 



In general 1 
Administrative procedure 
Character and fitness 2 
Compliance with laws 4 
Conviction of crimes 3 
Judicial review 8 
Renewals generally 5 
Sufficiency of evidence 7 



1. In general 

Before issuing liquor license to restaurant 
that was operating in residential area under 
certificate of occupancy, Alcoholic Beverage 
Control Board was required to be satisfied that 
all statutory requirements had been met. 
D.C.Code 1981, §§25-1 15(b), (g)(1)(A), 
25-1 16(a); D.C.Mun.Regs. title 23, §§ 1510.1. 
1510.2. Craig v. District of Columbia Alcoholic 
Beverage Control Bd., 1998, 721 A.2d 584. In- 
toxicating Liquors <5=> 57.1 

Personal qualifications applicant must meet 
in order to be issued liquor license under Alco- 
holic Beverage Control Act, relating to appli- 
cant's age, criminal record, moral character, 
and interest in business, are in nature of mini- 
mum requirement for license, and cannot be 
construed to be exclusive. D.C.Code 1981, 
§ 25-1 15(a)(l-4). Gerber v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1985, 499 
A.2d 1 193. Intoxicating Liquors ©=58 

Alcoholic Beverage Control Board did not 
abuse discretion by granting liquor license to 
applicant, even though previous applicant was 
denied license for same location, where charac- 
ter of applicants and nature of premises differed 
substantially. D.C.Code 1981, 

§ 25-1 15(a)(l-4). Gerber v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1985, 499 
A. 2d 1 193. Intoxicating Liquors <£=> 69 

Fact that alcoholic beverage control board 
granted a liquor license to a restaurant adjacent 



to location of much larger proposed restaurant 
did not render denial of a license to the latter 
arbitrary where qualifications of applicants and 
character of restaurants were different. 
D.C.C.E. § 25-1 15(a)(6). Sophia's Inc. v. Alco- 
holic Beverage Control Bd. (App. 1970) 268 
A.2d 799. Intoxicating Liquors @=» 71 

2. Character and fitness 

Alcoholic Beverage Control Board had obli- 
gation to determine that liquor license applicant 
was of good moral character and generally fit 
for responsibilities of licensure before issuing 
license, regardless of whether anyone made 
character challenge. D.C.Code 1981, 

§§ 25-1 15(b), (g)(1)(A), 25-1 16(a); D.C.Mun. 
Regs, title 23, §§ 1510.1. 1510.2. Craig v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1998, 721 A. 2d 584. Intoxicating Liquors 

Alcoholic Beverage Control Board did not 
abuse its discretion in finding liquor license 
applicant was more than qualified to receive 
Class B license, where applicant met fitness 
requirements set forth in Alcoholic Beverage 
Control Act, relating to applicant's age, criminal 
record, moral character, and interest in busi- 
ness seeking license, and where applicant had 
been Maryland police officer for 1 1 years and 
was fully familiar with district's laws relating to 
sale of alcoholic beverages, hours that they may 
be sold, and age limitations for purchasers. 
D.C.Code 1981, § 25-1 15(a)(l-4). Gerber v. 
District of Columbia Alcoholic Beverage Control 
Bd., 1985, 499 A.2d 1193. Intoxicating Liquors 
<S=69 

Under statutory provision that liquor license 
may be granted only to persons of good moral 
character or good reputation, an applicant must 
satisfy the licensing authorities as to his fitness. 
D.C.C.E. § 25-115. Citizens Ass'n of George- 
town, Inc. v. District of Columbia Alcoholic 
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Note -2 

Beverage Control Bd, 1972, 288 A. 2d 666, on 
remand 305 A.2d 861. Intoxicating Liquors <§=* 
70 

3. Conviction of crimes 

Consideration of compromise of criminal 
charge against applicant for renewal of liquor 
license that applicant had failed to keep records 
required by Internal Revenue Code along with 
ample testimony of alleged bootleggers concern- 
ing applicant's agreement not to keep certain 
records as required did not invalidate alcoholic 
beverage control board's determination, based 
in part upon applicant's failure to keep required 
records, that applicant was not of good moral 
character and was not generally fit for the trust 
to be reposed in him by renewal. D.C.Code 
1951, §§ 25-104, 25-1 15(a)(1); 26 U.S.C.A. 
§§ 5114(a), 5285(b), 5621. Minkoff v. Pavne, 
C.A.D.C.1953, 210 F.2d 689, 93 U.S.App.D.C. 
123. Intoxicating Liquors <£=* 102 

4. Compliance with laws 

In application for renewal of liquor license, 
evidence supported alcoholic beverage control 
board's determination, based upon applicant's 
having made false recordings of entries in busi- 
ness books and records and having conspired 
with bootleggers not to make required entries in 
violation of Internal Revenue Code, that appli- 
cant was not of good moral character and was 
generally unfit for the trust to be reposed in him 
by renewal. D.C.Code 1951, §§ 25-104, 
25-1 15(a)(1); 26 U.S.C.A. §§ 5114(a), 5285(b), 
5621. Minkoff v. Payne, C.A.D.C.1953, 210 
F.2d 689, 93 U.S.App.D.C. 123. Intoxicating 
Liquors <&* 1 02 

5. Renewals generally 

In determining whether to grant liquor store's 
application for renewal of retail liquor license, 
Alcoholic Beverage Control Board was required 
to consider evidence of liquor store's violation 
of provision of voluntary agreement between 
store and community organizations, entered 
during earlier renewal proceedings, which re- 
quired store to refrain from selling single-serv- 
ing containers of alcohol, where agreement was 
ratified by Board. D.C.Code 1981, 
§§ 25-1 15(b)(1)(G), (g)(1)(D); D.C. Mun. Regs, 
title 23, § 1513.3. North Lincoln Park Neigh- 
borhood Ass'n v. Alcoholic Beverage Control 
Bd., 1995, 666 A.2d 63. Intoxicating Liquors 
<£=> 102 

In renewing liquor license, Alcoholic Bever- 
age Control Board must consider licensee's rec- 
ord of compliance with terms of license itself, 
and with all conditions incorporated into li- 
cense by Board -approved voluntary agreements 
between licensee and other interested parties. 
D.C.Code 1981, §§ 25-1 15(b)(1)(G), (g)(1)(D); 
D.C. Mun. Regs, title 23, § 1513.3. North Lin- 
coln Park Neighborhood Ass'n v. Alcoholic Bev- 
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erage Control Bd., 1995, 666 A. 2d 63. Intoxi- 
cating Liquors <£=> 102 

6. Administrative procedure 

In hearing on application for renewal of li- 
quor license, which alcoholic beverage control 
board refused to renew on ground that appli- 
cant was not generally fit and did not have 
necessary good moral character, which conclu- 
sion was based in part upon alleged conspiracy 
with bootleggers not to make bookkeeping en- 
tries required by Internal Revenue Code, appli- 
cant's cross-examination of one of the alleged 
bootleggers, on question of bias, was not so 
restricted as to constitute lack of procedural due 
process. D.C.Code 1951, §§ 25-101 et seq., 
25-115(a)(l); 26 U.S.C.A. § 2857(a). Minkoff v. 
Payne, C.A.D.C.1953, 210 F.2d 689, 93 U.S.App. 
D.C. 123. Constitutional Law <£=> 287.2(3) 

Where objectors did not raise as contested 
issue the question of liquor license applicant's 
character, thereby placing applicant and Alco- 
holic Beverage Control Board on notice of such 
challenge, objectors were not entitled to present 
evidence on character issue at hearing. 
D.C.Code 1981, §§ 25-115(b), (g)(1)(A), 
25-1 16(a); D.C.Mun.Regs. title 23, §§ 1510.1. 
1510.2. Craig v. District of Columbia Alcoholic 
Beverage Control Bd, 1998, 721 A.2d 584. In- 
toxicating Liquors <^> 71 

Not only an Alcoholic Beverage Control 
Board finding of moral character and fitness, 
but any finding required by licensing statute, 
must be based only upon evidence in the public 
record of the proceeding, and participants in 
the proceeding must have an opportunity to 
address themselves to that evidence, otherwise 
fundamentals of due process are denied. 
D.C.C.E. §§ 1-1501, 1-1 509(c), 25-115. Citi- 
zens Ass'n of Georgetown, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1972, 288 A.2d 666, on remand 305 A.2d 861. 
Constitutional Law <£=> 287.2(3) 

7. Sufficiency of evidence 

Substantial evidence supported Alcoholic 
Beverage Control Board's decision to grant li- 
quor license where there was uncontested evi- 
dence of applicant's fitness and of good char- 
acter of premises, and there was evidence of 
substantial neighborhood support for license. 
D.C.Code 1981, § 25-1 15(a). Gerber v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1985, 499 A.2d 1193. Intoxicating Li- 
quors <£=> 70 

8. Judicial review 

In suit to enjoin alcoholic beverage control 
board from putting into effect its decision deny- 
ing renewal of liquor license, which decision 
was based upon statutory ground that licensee 
did not have necessary good moral character 
and was not generally fit for the trust to be 



50 



QUALIFICATIONS FOR LICENSURE § 25-302 

reposed in him by renewal, question before quor license was not mooted as issue by virtue 
court was whether findings of board were so of fact that, after license was initially issued and 
arbitrary or capricious, or so unsupported by before court review of Board's action was corn- 
evidence, as to be unwarranted as matter of pleted, license was renewed and renewal was 
law. D.C.Code 1951, §§ 25-104, 25-106, not contested. D.C.C.E. §§ 11-101(2)(A), 
25-1 15(a) (1). Minkoff v. Payne, C.A.D.C.1953, 1 1 -705(b), 25-1 11(g), 25-1 15(b); 
210 F.2d 689, 93 U.S.App.D.C. 123. Injunction U.S.C.A.Const. art. 1, § 1 et seq.; art. 3, § 1 et 
C^ 130 seq. Kopff v. District of Columbia Alcoholic 
Validity of action of District of Columbia Al- Beverage Control Bd., 1977, 381 A.2d 1372. 
coholic Beverage Control Board in issuing li- Intoxicating Liquors ©=> 75(1) 

§ 25-302. Special qualifications for wholesaler's or retailer's licenses. 

In the case of an application for a wholesaler's license or for a retailer's 
license of any class, except a temporary license, before issuing, transferring to a 
new owner, or renewing a license, the Board shall further determine that: 

(1) No manufacturer, wholesaler, or shareholder holding 25% or more of 
the common stock of, or equity interest in, a manufacturer or wholesaler, or 
officer of a manufacturer or wholesaler corporation, or partner or member of 
a partnership or limited liability company owning 25% or more of its equity 
interest, has such a substantial interest, direct or indirect, in the applicant's 
business or establishment that the applicant would be influenced to purchase 
alcoholic beverages from the manufacturer or wholesaler; and 

(2) The business for which the license is sought has not been, and will not 
be, conducted with money, equipment, furniture, fixtures, or property (A) 
rented from, (B) loaned from, (C) given by, or (D) sold for less than fair 
market value, upon a conditional sale agreement, or a chattel trust from, a 
manufacturer, wholesaler, shareholder holding 25% or more of the common 
stock of, or equity interest in, a manufacturer or wholesaler, or officer of a 
manufacturer or wholesaler corporation, or partner or member of a partner- 
ship or limited liability company owning 25% or more of its equity interest. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (0; Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code 

§ 25-1 15(g)(2). For notes from former For DC Law 13-298, see notes following 

§ 25-1 15, see § 25-301. §25-101. 



Prior Codifications 

1.981 Ed, § 25-302. 
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Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3=>64, 102. C J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; 159 

223kl02. 

§ 25-303. Restrictions on holding a conflicting interest. 

(a) Before issuing, transferring to a new owner, or renewing a license, the 
Board shall determine that the applicant is not disqualified because of a 
conflicting interest in another license, as follows: 

(1) No licensee under a manufacturer's or wholesaler's license shall hold a 
license of any other class or kind. 

(2) No licensee under an on-premises retailer's license, class C or D, shall 
hold any other license except an on-premises retailer's license, class C or D, 
or a caterer's license. 

(3) No licensee under an off-premises retailer's license, class A or B, shall 
hold an interest in any other license. 

(b) The Board shall not reject, solely on the basis of this section, the 
application of a franchisee who controls, or will control, the entire interest in 
the receipts, profits, inventory, purchases, pricing, and sales of beverages under 
the license, if the franchisee held a license, or had an application for a license 
pending, on June 22, 1982. 

(c) The requirements of this section shall not apply to an applicant for an off- 
premises retailer's license, class B, for the sale of alcoholic beverages in an 
establishment if: 

(1) The primary business and purpose is the sale of a full range of fresh, 
canned, and frozen food items, and the sale of alcoholic beverages is 
incidental to the primary purpose; 

(2) The sale of alcoholic beverages constitutes no more than 15% of the 
total volume of gross receipts on an annual basis; 

(3) The establishment is located in a C-l, C-2, C-3, C-4, or C-5 zone; 

(4) The establishment is a full service grocery store which is newly con- 
structed with a certificate of occupancy issued after January 1, 2000, or is an 
existing store which has undergone renovations in excess of $500,000 in the 
calendar year in which an application is made; and 

(5) The opinion of the ANC in which the establishment is located has been 
given great weight as specified in Chapter 4. 

(Jan. 24, 1934, 48 Stat 327, ch. 4, § 12; Sept. 29, 1982, D.C. Law 4-157, § 7, 29 DCR 
3617; Mar. 7, 1987, D.C. Law 6-217, § 7, 34 DCR 907; Aug. 17, 1991, D.C. Law 9-40, 
§ 2(c), 38 DCR 4974; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Prior Codifications 
law Title 25 of the District of Columbia Official j^gj j^ s 25-303 

Code. The text of this section is derived from 

provisions formerly found in D.C. Code 1973 Ed., s 25-113. 

§25-113. 
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Temporary Amendments of Section 

Section 2 of D.C. Law 13-145 added subscc. 
(d) to provide: 

"(d)(1) The requirements of this section shall 
not apply to an applicant for an off-premises 
retailer's license, Class B for the sale of alcohol- 
ic beverages in an establishment: 

"(A) Where the primary business and purpose 
is the sale of a full range of fresh, canned, and 
frozen food items, and where the sale of alco- 
holic beverages is incidental to the primary pur- 
pose; 

"(B) Where the sale of alcoholic beverages 
constitutes no more than 15% of the total vol- 
ume of gross receipts on an annual basis; 

"(C) Where the establishment is located in a 
C-l, C-2, C-3,C-4, or C-5 zone; 

"(D) Where the establishment is a newly con- 
structed, full-service grocery store with a Certif- 
icate of Occupancy issued after January 1, 2000; 
and 

"(E) When the decision of the Advisory Neigh- 
borhood Commission in which the establish- 
ment is located has been given great weight. 

"(2) The exemption in paragraph (1) of this 
subsection shall not apply to a grocery store 
which has its structure replaced or has substan- 
tially altered its structure as the result of a 
renovation." 



§ 25-303 

Note 2 

Section 5(b) of D.C. Law 13-145 provides that 
the act shall expire after 225 days of its having 
taken effect. 

Emergency Act Amendments 

For temporary (90-day) amendment of sec- 
tion, see § 2 of the Alcoholic Beverage Control 
New Grocery Store Development Emergency 
Amendment Act of 2000 (D.C. Act 13-306, April 
7, 2000, 47DCR2706). 

For temporary (90-day) amendment of sec- 
tion, see § 2 of the Alcoholic Beverage Control 
New Grocery Store Development Congressional 
Review Emergency Amendment Act of 2000 
(D.C. Act 13-369, July 10, 2000, 47 DCR 5834). 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§25-101. 

For legislative history of D.C. Law 4-157, see 
Historical and Statutory Notes following 
§ 25-101. 

For legislative history of D.C. Law 6-217, see 
Historical and Statutory Notes following 
§ 25-101. 

For legislative history of D.C. Law 9-40, see 
Historical and Statutory Notes following 
§ 25-101. 



Key Numbers 

Intoxicating Liquors <£=58. 

Westlaw Key Number Search: 223k58 



Library References 

Encyclopedias 



C.J.S. Intoxicating Liquors §§ I 04 to 1 06. 



Notes of Decisions 



Interest 1 
Reconsideration 2 



1 . Interest 

In proceeding in which Alcoholic Beverage 
Control Board granted class B beverage license, 
finding to effect that applicant no longer had 
any interest in certain retailer so as to be ineli- 
gible for "second" retail liquor license was sup- 
ported by substantial evidence, including copies 
of income tax returns. D.C.C.E. § 25-1 13(b). 
Spevak v. District of Columbia Alcoholic Bever- 
age Control Bd., 1979, 407 A.2d 549. Intoxicat- 
ing Liquors «3^ 70 

2. Reconsideration 

In regard to situation in which Alcoholic Bev- 
erage Control Board had reversed itself and 



denied application for class B beverage license 
on basis of Board's determination that evidence 
in regard to loan payments, which ended the 
potential for applicant to gain control over a 
class A retailer and thereby violate statutory ban 
on dual licensing of class A and class B retail- 
ers, was not properly before Board, such loan 
payment could properly be regarded as "new 
evidence" within meaning of rule forbidding 
reconsideration of a denied application for one 
year except if new pertinent evidence was pre- 
sented. D.C.C.E. §§ 25-113, 25-1 13(b). Spe- 
vak v. District of Columbia Alcoholic Beverage 
Control Bd., 1979, 407 A.2d 549. Intoxicating 
Liquors <3=* 70 
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Subchapter II. Qualification of Establishment. 

§ 25-3 1 1 . General provisions — qualification of establishment. 

(a) Unless expressly stated otherwise in. this chapter, the applicant shall bear 
the burden of proving to the satisfaction of the Board that the establishment for 
which the license is sought is appropriate for the locality, section, or portion of 
the District where it is to be located; provided, that if proper notice has been 
given under subchapter II of Chapter 4, and no objection to the appropriate- 
ness of the establishment is filed with the Board, the establishment shall be 
presumed to be appropriate for the locality, section, or portion of the District 
where it is located. 

(b) Before evaluating the appropriateness of the establishment for which the 
license is sought, the Board shall ensure that the applicant has complied fully 
with the notification requirements set forth in § 25-422. 

(c) No license, except a solicitor's license or a temporary license, shall be 
issued to an applicant unless the applicant has a valid certificate of occupancy 
for the premises in which the establishment is located and has all other licenses 
and permits required by law or regulation for its business. 

(Jan, 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C, Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ^ _ _ £ 

§ 25-1 15(b)(1). For notes from former For D - c - Law 13-298, see notes following 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed., § 25-311. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ©*64, 102. CJ.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; |5q 

223kl02. 

§ 25—312. Defining size of areas relevant to determination of appropriate- 
ness. 

(a) The Board shall determine, on a case-by-case basis, whether the locality, 
section, or portion proposed by the applicant is a competent measure for 
determining the appropriateness of the establishment and, if not, shall identify 
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the proper boundaries of the locality, section, or portion for evaluating the 
application. In making this determination, the Board shall consider the overall 
characteristics of the area, including population, density, and general commer- 
cial and residential activities. 

(b) In establishing any geographic boundaries required by this title, the 
Board shall measure the specified distance in an arc from each corner of the lot 
or parcel on which the establishment is located, connecting the arcs by tangent 
lines. 

(c) If die Board is required to state the distance between one or more places, 
(such as the actual distance of one licensed establishment from another or the 
actual distance of a licensed establishment from a school), the distance shall be 
measured linearly and shall be the shortest distance between the property lines 
of the places. 

(d) If a boundary line measured by the Board touches upon any portion of a 
parcel or lot, the parcel or lot shall be within the area being identified by the 
Board. 

(e) In submitting evidence of appropriateness, the applicant shall propose the 
boundaries of the locality, section, or portion to be considered. 

(f) Any person may submit written objections to the boundaries proposed by 
the applicant or a written proposal listing alternative boundaries for consider- 
ation by the Board. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ I, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2,34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions forme rlv found in D.C. Code 
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§ 25-313 ALCOHOLIC BEVERAGES 

§ 25-313. Appropriateness standard. 

(a) To qualify for issuance, renewal of a license, new owner license renewal, 
or an application for the approval of a substantial change in operation as 
determined by the Board under § 25-404, an applicant shall demonstrate to the 
satisfaction of the Board that the establishment is appropriate for the locality, 
section, or portion of the District where it is to be located. 

(b) In determining the appropriateness of an establishment, the Board shall 
consider all relevant evidence of record, including: 

(1) The effect of the establishment on real property values; 

(2) The effect of the establishment on peace, order, and quiet, including the 
noise and litter provisions set forth in §§ 25-725 and 25-726; 

(3) The effect of the establishment upon residential parking needs and 
vehicular and pedestrian safety; and 

(4) In the case of a license renewal, the provisions of this subsection and 
§ 25-315. 

(c) The requirements of this section shall not apply to applicants for a 
solicitor's license or a temporary license. 

(d) No license shall be issued for an outlet, property, establishment, or 
business which sells motor vehicle gasoline or which holds a Motor Vehicle 
Sales, Service, and Repair endorsement under § 47-285 1.03(c)(9) or an Envi- 
ronmental Materials endorsement under § 47-285 1.03(c)(4) to its master busi- 
ness license. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, c.h. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(0, 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code ^ ^^ T , ^ „^ r n 

§ 25-1 15(b)(1), (4).* For notes from former For DC - Law 13 ~ 298 ' see notes lowing 

§ 25-1 15, see § 25-301. § 25-101. 

Prior Codifications 

1981 Ed., § 25-313. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors <^=>64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; 150 

223kl02. 
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Notes of Decisions 



In general 2 
Administrative procedure 
Appropriateness generally 
Judicial review 10 
Parking needs 5 
Peace, order, and quiet 4 
Renewals generally 6 
Sufficiency of evidence 9 
Transfer of license 7 
Validity 1 



1. Validity 

Statute [D.CCode 1981, § 25-1 15(a)(6)] gov- 
erning licensure of establishment serving alco- 
hol, providing that license may be issued only 
where establishment is appropriate, considering 
character of premises, surroundings, and 
wishes of persons residing or owning property 
in the neighborhood, was not unconstitutionally 
vague as applied in denying application for reis- 
suance of liquor license on grounds of noise, 
litter, vandalism, public urination and defeca- 
tion by customers, parking violations, removal 
of alcoholic beverages, and neighborhood oppo- 
sition, in view of numerous judicial and admin- 
istrative interpretations proscribing nearly all 
conditions cited. D.CCode 1981, 

§ 25-1 1 1(a)(7). LCP, Inc. v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1985, 499 
A. 2d 897. Intoxicating Liquors <S=> 15 

2. In general 

Before issuing liquor license to restaurant 
that was operating in residential area under 
certificate of occupancy, Alcoholic Beverage 
Control Board was required to be satisfied that 
all statutory requirements were been met. 
D.CCode 1981, §§25-1 15(b), (g)(1)(A), 
25-1 16(a); D.CMun.Regs. title 23, §§ 1510.1. 
1510.2. Craig v. District of Columbia Alcoholic 
Beverage Control Bd., 1998, 721 A.2d 584. In- 
toxicating Liquors <£* 57.1 

Alcoholic Beverage Control Board did not 
abuse discretion by granting liquor license to 
applicant, even though previous applicant was 
denied license for same location, where charac- 
ter of applicants and nature of premises differed 
substantially. D.CCode .1981, 

§ 25-115(a)(l-4). Gerber v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1985, 499 
A.2d 1 193. Intoxicating Liquors ©=> 69 

Fact that alcoholic beverage control board 
granted a liquor license to a restaurant adjacent 
to location of much larger proposed restaurant 
did not render denial of a license to the latter 
arbitrary where qualifications of applicants and 
character of restaurants were different. 
D.C.C.E. § 25-1 15(a)(6). Sophia's Inc. v. Alco- 
holic Beverage Control Bd. (App. 1970) 268 
A. 2d 799. Intoxicating Liquors ^ 71 



3. Appropriateness generally 

Restaurant's use of nude "go-go" dancers did 
not make restaurant's location inappropriate 
and, thus, did not preclude issuance of class C 
liquor license to restaurant under D.CCode 
1981, § 25-1 15(a)(6), where such dancing was 
not illegal under applicable zoning regulations. 
Upper Georgia Ave. Planning Committee v. Al- 
coholic Beverage Control Bd., 1985, 500 A. 2d 
987. Intoxicating Liquors ©^ 59(1) 

Evidence supported finding of alcoholic bev- 
erage control board that granting of liquor li- 
cense to sixty-one seat restaurant which was 
already in operation, which had lease not con- 
tingent upon granting of liquor license, which 
had provisions for parking and which was oper- 
ated by owner of another successful restaurant 
was unlikely to contribute significantly to prob- 
lems of area. D.C.C.E. § 25-1 15(a). Citizens 
Ass'n of Georgetown, Inc. v. Alcoholic Beverage 
Control Bd. (App. 1970) 268 A.2d 801. Intoxi- 
cating Liquors G=> 70 

In view of express wishes of neighborhood 
residents and property owners against granting 
of liquor license, evidence supported finding of 
alcoholic beverage control board that proposed 
restaurant which could accommodate up to 480 
persons, which had indefinite arrangements for 
off-street parking and which would be located 
in area containing 6,000 existing liquor service 
seats was an inappropriate place for issuance of 
liquor license. D.C.C.E. § 25-1 15(a)(6). So- 
phia's Inc. v. Alcoholic Beverage Control Bd. 
(App. 1970) 268 A.2d 799. Intoxicating Liquors 
<^70 

4. Peace, order, and quiet 

Substantial evidence established that restau- 
rant was inappropriate for its neighborhood and 
supported Alcoholic Beverage Control Board's 
decision to deny renewal of restaurant's liquor 
license; restaurant patrons had engaged in pub- 
lic urination, drinking and discarding trash in 
adjacent parking lot, and accosting persons in 
cars that had stopped outside the premises, res- 
taurant had served patrons who were intoxicat- 
ed, ejected drunk patrons into neighborhood, 
and had served at least one under-age individu- 
al. D.CCode 1981, §§ 1-15 10(a)(3)(E), (b), 
25-1 15(a), 25-12 1(a). K.G.S., Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1987, 531 A.2d 1001. Intoxicating Liquors ^= 
102 

Disorderly behavior of restaurant patrons, al- 
legedly involving harassment of neighborhood 
residents and urinating in public, did not render 
location of restaurant inappropriate so as to 
preclude renewal of restaurant's class C liquor 
license under D.CCode 1981, § 25-1 15(a)(6), 
where restaurant owners had sought to alleviate 
such problems by hiring off-duty police officer 
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to patrol outside of premises, and investigator 
for Alcoholic Beverage Control Board found no 
evidence of such activity in his several visits to 
the restaurant. Upper Georgia Ave. Planning 
Committee v. Alcoholic Beverage Control Bd., 
1985, 500 A.2d 987. Intoxicating Liquors <^> 
102 

Disorderly conduct of patrons proceeding to 
and departing from establishment was properly 
considered by Alcoholic Beverage Control 
Board in determining that establishment was 
not appropriate place for reissuance of liquor 
license. D.C.Code 1981, §§ 25-1 1 1(a)(7), 
25-1 15(a)(6). LCP, Inc. v. District of Columbia 
Alcoholic Beverage Control Bd., 1985, 499 A.2d 
897. Intoxicating Liquors <>=> 102 

5. Parking needs 

Evidence concerning problems associated 
with parking was sufficient to support finding of 
Alcoholic Beverage Control Board at hearing 
upon establishment's application for reissuance 
of liquor license that establishment had not pro- 
vided adequate parking facilities for its patrons, 
even though establishment cited implementa- 
tion of prior agreement with community on 
parking, absent evidence that parking facilities 
for patrons had been or could be found in the 
neighborhood. D.C.Code 1981, 

§§ 25-1 1 1(a)(7), 25-1 1 5(a)(6). LCP, Inc. v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1985, 499 A.2d 897. Intoxicating Liquors 
<3=> 102 

Record supported finding that issue of park- 
ing did not render restaurant's location inap- 
propriate so as to preclude renewal of restau- 
rant's class C liquor license under D.C.Code 
1981, § 25-1 15(a)(6); no evidence demonstrat- 
ed how many employees worked at same time, 
whether employees drove their cars to work, or 
whether restaurant had ever been filled to ca- 
pacity so as to render restaurant's 30 parking 
spaces insufficient. Upper Georgia Ave. Plan- 
ning Committee v. Alcoholic Beverage Control 
Bd., 1985, 500 A.2d 987. Intoxicating Liquors 
<^> 102 

6. Renewals generally 

In determining whether to grant liquor store's 
application for renewal of retail liquor license, 
Alcoholic Beverage Control Board was required 
to consider evidence of liquor store's violation 
of provision of voluntary agreement between 
store and community organizations, entered 
during earlier renewal proceedings, which re- 
quired store to refrain from selling single-serv- 
ing containers of alcohol, where agreement was 
ratified by Board. D.C.Code 1981, 

§§ 25-1 15(b)(1)(G), (g)(1)(D); D.C. Mun. Regs, 
title 23, § 1513.3. North Lincoln Park Neigh- 
borhood Ass'n v. Alcoholic Beverage Control 
Bd., 1995, 666 A. 2d 63. Intoxicating Liquors 
©=> 102 
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In renewing liquor license, Alcoholic Bever- 
age Control Board must consider licensee's rec- 
ord of compliance with terms of license itself, 
and with all conditions incorporated into li- 
cense by Board-approved voluntary agreements 
between licensee and other interested parties. 
D.C.Code 1981, §§ 25-1 15(b)(1)(G), (g)(1)(D); 
D.C. Mun. Regs, title 23, § 1513.3. North Lin- 
coln Park Neighborhood Ass'n v. Alcoholic Bev- 
erage Control Bd., 1995, 666 A.2d 63. Intoxi- 
cating Liquors ©=> 102 

Statute permitting denial of liquor license if 
establishment in question is not appropriate for 
its neighborhood applied to renewal of liquor 
license. D.C.Code 1981, §§ l-1510(b), 
25-1 15(a), 25-1 2 1(a). K.G.S., Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1987, 531 A.2d 1001. Intoxicating Liquors G=> 
102 

Under D.C.Code 1981, § 25-1 15(a)(6), Alco- 
holic Beverage Control Board, in determining 
whether to renew restaurant's class C liquor 
license, could have disregarded entirely the 
views of neighborhood residents, particularly 
those who did not live in immediate area of the 
restaurant. Upper Georgia Ave. Planning Com- 
mittee v. Alcoholic Beverage Control Bd., 1985, 
500 A.2d 987. Intoxicating Liquors <&* 102 

Fact that plumbing facilities at establishment 
were in compliance with applicable zoning reg- 
ulations did not preclude finding of Alcoholic 
Beverage Control Board that plumbing facilities 
were inadequate to render establishment appro- 
priate for reissuance of license. D.C.Code 
1981, §§ 25-1 11(a)(7), 25-1 15(a)(6). LCP, Inc. 
v. District of Columbia Alcoholic Beverage Con- 
trol Bd., 1985, 499 A.2d 897. Intoxicating Li- 
quors <3=> 1 02 

7. Transfer of license 

Under statute providing that Alcoholic Bever- 
age Control Board may consider character of 
premises, its surroundings and wishes of per- 
sons residing or owning property in neighbor- 
hood in reviewing application for transfer of 
licensee, Board, if it finds that two liquor stores 
within 300 feet proximity are inappropriate for 
particular neighborhood and must necessarily 
choose between competing applicants, each ap- 
plicant must be given opportunity to show that 
his application should be favored so that specif- 
ic public standards, not unbridled discretion, 
will control Board's consideration of license 
application. D.C.Code 1961, §§ 25-106, 
25-107, 25-1 15(a), subd. 5. Pollack v. Simon- 
son, C.A.D.C. 1965, 350 F.2d 740, 121 U.S.App. 
D.C. 362. Intoxicating Liquors §=> 103(4) 

In license transfer case, question is whether 
wishes of neighborhood and character of prem- 
ises warrant granting of liquor license for locali- 
ty; and previous location and history of store 
are beside the point. D.C.Code 1951, 
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§ 25-115(a)5, (c). Palisades Citizens Ass'n v. 
Weakly, D.D.C1958, 166 F.Supp. 591, appeal 
dismissed 265 F.2d 372, 105 U.S.App.D.C. 180. 
Intoxicating Liquors ©^ 1 04 

8. Administrative procedure 

It is not improper for Alcoholic Beverage 
Control Board member to become familiar with 
surroundings in which potential licensee will 
operate by personally inspecting site, so long as 
information obtained by inspection is placed on 
record at hearing, and applicant is given oppor- 
tunity to controvert it by other evidence or 
argument. D.C.Code 1981, §§ 1 -261(d), 
25-1 11(a)(6). Park v. District of Columbia Al- 
coholic Beverage Control Bd., 1989, 555 A.2d 
1029. Intoxicating Liquors <&* 61(1), 70 

Alcoholic Beverage Control Board's refusal, 
in liquor license renewal proceeding, to permit 
restaurant owner to examine for impeachment 
purposes notes of detective who conducted un- 
dercover investigation of drug trafficking activi- 
ties at restaurant by its employees and patrons 
under Jencks Act was not reversible error, 
where testimony by another police officer and 
several other witnesses corroborated detective's 
testimony concerning alleged drug activity. 
D.C.Code 1981, §§ 1-15 10(b), 25-1 15(a); 18 
U.S.C.A. § 3500. K.G.S., Inc. v. District of Co- 
lumbia Alcoholic Beverage Control Bd., 1987, 
53 1 A. 2d 1001 . Administrative Law And Proce- 
dure ©^ 764.1; Intoxicating Liquors <©=» 102 

Alcoholic Beverage Control Board erred in 
allowing one of its members to elicit testimony 
concerning race and residency of restaurant's 
patrons at hearing to determine whether to re- 
new restaurant's liquor license, but error was 
not reversible, where Board did not rely on the 
testimony in its findings of fact and conclusions 
of law. D.C.Code 1981, §§ 25-1 1 1(a)(7), 
25-1 15(a)(6). K.G.S., Inc. v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1987, 531 
A. 2d 1001. Administrative Law And Procedure 
<S^ 764.1; Intoxicating Liquors ©^ 102 

Alcoholic Beverage Control Board could con- 
sider petition in favor of granting applicant 
Class B liquor license, though only about ten 
percent of signatures were from persons resid- 
ing within 600-foot radius of applicant's prem- 
ises, where approximately 300 signatures were 
from persons within six blocks of premises. 
D.C.Code 1981, § 25-1 15(a)(6). Gerber v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1985, 499 A.2d 1 193. Intoxicating Liquors 
^69 

Erroneous findings of Alcoholic Beverage 
Control Board regarding the status of public 
hall license and allegations that patrons left 
establishment in intoxicated state were not prej- 
udicial, where Board's conclusion that estab- 
lishment was inappropriate place for reissuance 
of liquor license was supported by findings con- 
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cerning noise, litter, public urination and dele- 
cation by patrons, illegal parking, inadequate 
parking facilities, vandalism, and neighborhood 
opposition. D.C.Code 1981, §§ 25-1 1 1(a)(7), 
25-1 15(a)(6). LCP, Inc. v. District of Columbia 
Alcoholic Beverage Control Bd., 1985, 499 A.2d 
897. Intoxicating Liquors <&* 102 

In granting class C liquor license for hotel 
restaurant, the Alcoholic Beverage Control 
Board adequately addressed and made findings 
on question of whether presence of license 
would alter character of neighborhood and with 
respect to issues and concerns raised by adviso- 
ry neighborhood commission. D.C.Code 1981, 
§§ l-261(d), 25-1 15(a)(6). Foggy Bottom Ass'n 
v. District of Columbia Alcoholic Beverage Con- 
trol Bd., 1982, 445 A.2d 643. Intoxicating Li- 
quors <&* 69, 70 

9. Sufficiency of evidence 

Testimony of witness that patrons were re- 
sponsible for vandalism of car owned by neigh- 
borhood resident was sufficient to support find- 
ing of Alcoholic Beverage Control Board upon 
application for reissuance of liquor license that 
presence of establishment contributed to van- 
dalism. D.C.Code 1981/ §§ 25-11 1(a)(7), 
25-1 15(a)(6). LCP, Inc. v. District of Columbia 
Alcoholic Beverage Control Bd., 1985, 499 A.2d 
897. Intoxicating Liquors <&=> 102 

Substantial evidence supported Alcoholic 
Beverage Control Board's decision to grant li- 
quor license where there was uncontested evi- 
dence of applicant's fitness and of good char- 
acter of premises, and there was evidence of 
substantial neighborhood support for license. 
D.C.Code 1981, § 25-1 15(a). Gerber v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1985, 499 A.2d 1193. Intoxicating Li- 
quors ©^ 70 

Substantial evidence regarding nature of 
neighborhood, number of current liquor outlets, 
potential effect on children, and existence of 
neighborhood opposition supported Alcoholic 
Beverage Control Board's denial of retailer's 
license to sell beer and light wines at store in 
mixed residential and commercial area. 
D.C.Code 1981, § 25-1 15(a)(l-6). Muir v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1982, 450 A.2d 412. Intoxicating Liquors 
<^> 70 

10. Judicial review 

Remarks by member of Alcoholic Beverage 
Control Board, who was also member of Advi- 
sory Neighborhood Commission (ANC) which 
opposed application for liquor license, to effect 
that conditions in area of license applicant's 
business were worse than indicated by Board 
investigator, could not be ground for reversal of 
Board's denial of application; applicants did 
not show that positions held by member were so 
incompatible as to overcome presumption that 
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Board members acted fairly in ruling on appli- Alcoholic Beverage Control Bd., 1977, 381 A. 2d 

cation. D.C. Code 1981, § 25-1 1 1(a)(6). Park 1372. Intoxicating Liquors <§=> 75(2) 

v. District of Columbia Alcoholic Beverage Con- Validj f . f DJ . f Co]umbja Al _ 

tro Bd., 1989, 555 A. 2d 029. Intoxicating , T . i r + i r> a ■ - • v 

' _ ' & coholic Beverage Control Board in issuine U- 

Liquors <3=> 71 v & + , u •- 

. , . .ini i . . i , quor license was not mooted as issue by virtue 

Advisory neighborhood commission had no ff ,,, f r, ,. . v . T1 . ' i , 

J f . r r ta- ol lact that, after license was initially issued and 

capacity to seek court review ol action or Dis- , c . c _ ,, . 

trict of Columbia Alcoholic Beverage Control b f for ^ c ° UIt rev,ew of Boar ^ s a ^ tI0n w ^s corn- 
Board in issuing liquor license; area residents P leteci ' llcens ^ was renewed arid renewal was 
who were commission members, however, had not contested. D.C.C.E. §§ 1 1-101(2)(A) > 
standing to initiate such review and to assert H-705(b), 25-1 11(g), 25-1 15(b); 
rights of commission itself. D.C.C.E. §§ l-171a U.S.C.A.Const. art. 1, § 1 et seq.; art. 3, § 1 et 
etseq., l-]71i(g), 1-1502(9), 1-1510, 25-1 1 1(g), seq. Kopff v. District of Columbia Alcoholic 
25-114, 25-1 15(b); D.C.C.E. Court of Appeals Beverage Control Bd., 1977, 381 A.2d 1372. 
Rules, rule 15. Kopff v. District of Columbia Intoxicating Liquors <§=> 75(1) 

§ 25—314, Additional considerations for new license application or transfer 
of license to a new location. 

(a) In determining the appropriateness of an establishment for initial issu- 
ance of a license or a transfer of a license to a new location, the Board shall 
also consider the following: 

(1) The proximity of the establishment to schools, recreation centers, day 
care centers, public libraries, or other similar facilities; 

(2) The effect of the establishment on the operation and clientele of 
schools, recreation centers, day care centers, public libraries, or other similar 
facilities; and 

(3) Whether school-age children using facilities in proximity to the estab- 
lishment will be unduly attracted to the establishment while present at, or 
going to or from, the school, recreation center, day care center, public 
library, or similar facility at issue. 

(4) Whether issuance of the license would create or contribute to an 
overconcentration of licensed establishments which is likely to affect adverse- 
ly the locality, section, or portion in which the establishment is located. 

(b)(1) No license shall be issued for any establishment within 400 feet of a 
public, private, or parochial primary, elementary, or high school; college or 
university; or recreation area operated by the D.C. Department of Recreation. 

(2) The 400-foot restriction shall not apply to hotel licenses, club licenses, 
or temporary licenses. 

(3) The 400-foot restriction shall not apply if there exists within 400 feet a 
currently-functioning establishment holding a license of the same class at the 
time that the new application is submitted. 

(c) In the case of applications for nightclub or tavern licenses, the Board 
shall consider whether the proximity of the establishment to a residence 
district, as identified in the zoning regulations of the District and shown in the 
official atlases of the Zoning Commission for the District, would generate a 
substantial adverse impact on the residents of the District. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
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3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

1973 Ed., § 25-115. 



D.C. Law 13-298 amended and enacted into 
Law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-1 15(b)(2). For notes from former 
§ 25-115, see§ 25-301. 

Prior Codifications 

1981 Ed.,§ 25-314. 



Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 



Key Numbers 

Intoxicating Liquors <3= 5 64, 102. 
Westlaw Key Number Searches: 
223kl02. 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors §§ 108, 145 to 



223k64; 



150. 



Notes of Decisions 



Administrative procedure 
Judicial review 4 
New licenses 1 
Transfers 2 



1 . New licenses 

Alcoholic Beverage Control Board is autho- 
rized to make finding that two liquor stores 
within 300 feet proximity are inappropriate for 
particular neighborhood, notwithstanding ab- 
sence of any formal regulation promulgated by 
District Commissioners regarding necessary dis- 
tances between liquor stores. D.C. Code 1961, 
§§ 25-106, 25-107, 25-1 15(a), subd. 5. Pollack 
v. Simonson, C.A. D.C. 1965, 350 F.2d 740, 121 
U.S.App.D.C. 362. Intoxicating Liquors <§==> 
59(1) 

2. Transfers 

Where it was not suggested at separate hear- 
ings on applications to transfer liquor licenses 
that the two applications were mutually exclu- 
sive and no formal regulation required that li- 
quor stores be situated more than 300 feet 
apart, denial of plaintiffs' application on sole 
ground that license of other applicant had been 
issued for location less than 300 feet from plain- 
tiffs' proposed location was improper for failure 
of Alcoholic Beverage Control Board to give 
proper notice to plaintiffs that it considered 
applications mutually exclusive. D.C. Code 
1961, §§ 25-106, 25-107, 25-1 15(a), subd. 5. 
Pollack v. Simonson, C.A.D.C.1965, 350 F.2d 
740, 121 U.S.App.D.C. 362. Intoxicating Li- 
quors^ 103(4) 



In license transfer case, question is whether 
wishes of neighborhood and character of prem- 
ises warrant granting of liquor license for locali- 
ty; and previous location and history of store 
are beside the point. D.C. Code 1951, 
§ 25-1 15(a)(5), (c). Palisades Citizens Ass'n v. 
Weakly, D.D.C1958, 166 F.Supp. 591, appeal 
dismissed 265 F.2d 372, 105 U.S.App.D.C. 180. 
Intoxicating Liquors <£=> 104 

3. Administrative procedure 

Rejection by the Alcoholic Beverage Control 
Board, of application for a retailers' Class "C" 
license on ground that area was adequately 
serviced, was arbitrary* and capricious, in ab- 
sence of any evidence on the point. D.C. Code 
1940, §§ 25-106, 25-1 15(a). Clore Restaurant 
v. Payne, D.D.C1947, 72 F.Supp. 677. Intoxi- 
cating Liquors <§=> 46.5 

It is not improper for Alcoholic Beverage 
Control Board member to become familiar with 
surroundings in which potential licensee will 
operate by personally inspecting site, so long as 
information obtained by inspection is placed on 
record at hearing, and applicant is given oppor- 
tunity to controvert it by other evidence or 
argument. D.C.Code 1981, §§ l-261(d), 
25-1 1 1(a)(6). Park v. District of Columbia Al- 
coholic Beverage Control Bd., 1989, 555 A.2d 
1029. Intoxicating Liquors <3= 61(1), 70 

4. Judicial review 

Citizens organization had standing to contest 
issuance of liquor license and could properly 
contest Alcoholic Beverage Control Board's ac- 
tions in matter of meeting its statutory obli- 
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Note 4 

gations procedurally and substantively, notwith- D.C.C.E. §§ 1 — 1510, 25-1 1 1. Citizens Ass'n of 

standing that association's opposition to license Georgetown, Inc. v. District of Columbia Alco- 

was based fundamentally upon its position that holic Beverage Control Bd., 1972, 288 A.2d 666, 

area of city was already saturated with estab- on remand 305 A.2d 861. Intoxicating Liquors 

lishments having liquor licenses, with attendant ^ zo/->\ 
problems flowing from that condition. 

§ 25—315. Additional considerations for renewal of licenses. 

(a) If proper notice has been given, as provided in subchapter II of Chapter 
4, and no objection to the appropriateness of the establishment is filed, the 
establishment shall be presumed to be appropriate for the locality, section, or 
portion of the District where it is located. 

(b)(1) The Board shall consider the licensee's record of compliance with this 
title and the regulations promulgated under this title and any conditions placed 
on the license during the period of licensure, including the terms of a voluntary 
agreement. 

(2) The Board shall prepare a check sheet documenting the licensee's 

compliance. This check sheet shall be available to the public for review. 

(c) If an application for license renewal is made the subject of contested 
proceedings and the license expires before the Board's decision on the renewal 
application, the Board may extend the expiration date during the pendency of 
the decision on the renewal application. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ^ n 

§ 25-1 15(b)(1), (i). For notes from former For DC Law 13-298, see notes following 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed., § 25-315. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors ®=>64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; 150 

223kl02. 

Notes of Decisions 
In general 1 Actions and proceedings 3 

62 



QUALIFICATIONS FOR LICENSURE 



§25-316 



Compliance record 2 



1 . In general 

Statute permitting denial of liquor license if 
establishment in question is not appropriate for 
its neighborhood applied to renewal of liquor 
license. D.C.Code 1981, §§ l-1510(b), 
25-1 15(a), 25-1 2 1(a). K.G.S., Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1987, 531 A.2d 1001. Intoxicating Liquors ©=> 
102 

2. Compliance record 

In determining whether to grant liquor store's 
application for renewal of retail liquor license, 
Alcoholic Beverage Control Board was required 
to consider evidence of liquor store's violation 
of provision of voluntary agreement between 
store and community organizations, entered 
during earlier renewal proceedings, which re- 
quired store to refrain from selling single-serv- 
ing containers of alcohol, where agreement was 
ratified by Board. D.C.Code 1981, 

§§ 25-1 15(b)(1)(G), (g)(1)(D); D.C. Mun. Regs, 
tide 23, § 1513.3. North Lincoln Park Neigh- 
borhood Ass'n v. Alcoholic Beverage Control 
Bd., 1995, 666 A. 2d 63. Intoxicating Liquors 
®» 102 

In renewing liquor license, Alcoholic Bever- 
age Control Board must consider licensee's rec- 
ord of compliance with terms of license itself, 
and with all conditions incorporated into li- 
cense by Board -approved voluntary agreements 
between licensee and other interested parties. 
D.C.Code 1981, §§ 25-1 15(b)(1)(G), (g)(1)(D); 



D.C. Mun. Regs, title 23, § 1513.3. North Lin- 
coln Park Neighborhood Ass'n v. Alcoholic Bev- 
erage Control Bd., 1995, 666 A.2d 63. Intoxi- 
cating Liquors ©=> 102 

3. Actions and proceedings 

Consideration of compromise of criminal 
charge against applicant for renewal of liquor 
license that applicant had failed to keep records 
required by Internal Revenue Code along with 
ample testimony of alleged bootleggers concern- 
ing applicant's agreement not to keep certain 
records as required did not invalidate alcoholic 
beverage control board's determination, based 
in part upon applicant's failure to keep required 
records, that applicant was not of good moral 
character and was not generally fit for the trust 
to be reposed in him by renewal. D.C.Code 
1951, §§ 25-104, 25-1 15(a)(1); 26 U.S.C.A. 
§§ 5114(a), 5285(b), 5621. Minkoff v. Payne, 
C.A.D.C.1953, 210 F.2d 689, 93 U.S.App.D.C. 
123. Intoxicating Liquors <3=> 102 

Validity of action of District of Columbia Al- 
coholic Beverage Control Board in issuing li- 
quor license was not mooted as issue by virtue 
of fact that, after license was initially issued and 
before court review of Board's action was com- 
pleted, license was renewed and renewal was 
not contested. D.C.C.E. §§ 1 1-101(2)(A), 
ll-705(b), 25-1 11(g), 25-1 15(b); 

U.S.C.A.Const. art. 1, § 1 et seq.; art. 3, § 1 et 
seq. Kopff v. District of Columbia Alcoholic 
Beverage Control Bd., 1977, 381 A.2d 1372. 
Intoxicating Liquors <3=> 75(1) 



§ 25-316. Additional considerations for transfer of licensed establishment 

to new owner. 

(a) In determining the appropriateness of the transfer of a licensed establish- 
ment to a new owner, the Board shall consider only the applicant's qualifica- 
tions as set forth in § 25-301. 

(b) The Board shall not allow the transfer of the license of an establishment 
to a person against whom there is pending in the courts or before the Board a 
charge of keeping a disorderly house or of violating this title or the laws against 
gambling in the District. 

(c) When the transferred license comes due for renewal, the Board shall 
evaluate the appropriateness of the application for renewal according to the 
standards set forth in §§ 25-313 and 25-315. 

(d) If the transfer of ownership, as defined in § 25-405, includes a proposed 
substantial change in the operation of the establishment, the Board shall 
evaluate this transfer of ownership in accordance with § 25-404. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 16; May 27, 1949, 63 Stat. 135, ch. 146, title V, 
§ 503; Mar. 5, 1981, D.C. Law 3-157, § 2(d), 27 DCR 5117; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 
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D.C. Law 13—298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-117. 

Prior Codifications 

1981 Ed., § 25-316. 



Historical and Statutory Notes 

1973 Ed., § 25-1.17. 



Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 3-157, see 
Historical and Statutory Notes following 
§ 25-211. 



Key Numbers 

Intoxicating Liquors <§=»! 03(1). 

Westlaw Key Number Search: 223kl03(l). 



Library References 

Encyclopedias 

C.J. S. Intoxicating Liquors §§ 151, 153. 



Notes of Decisions 



Due process 2 

Hearing 4 

Pending charges 3 

Presumptions and burden of proof 

Purpose 1 

Reconsideration 5 

Review 7 



1 . Purpose 

Evil sought to be prevented by statute provid- 
ing that Board of Alcoholic Beverage Control 
" * * * shall not allow the transfer of the 
license of any person against whom" charges 
are pending, was transfer by licensee who is the 
putative subject of revocation or suspension as 
provided in same statute. D.C.C.E. § 25-117. 
Hornstein v. District of Columbia Alcoholic Bev- 
erage Control Bd., 1974, 321 A.2d 567. Intoxi- 
cating Liquors ©=» 103(2) 

2. Due process 

There was no denial of due process in Alco- 
holic Beverage Control Board's scheduling of 
hearing on protest of transfer of liquor license 
ten days prior to the resignation of one of its 
members, even if members knew that said mem- 
ber would be resigning. Palisades Citizens 
Ass'n v. District of Columbia Alcoholic Beverage 
Control Bd., 1974, 324 A. 2d 692. Constitution- 
al Law <&* 287.2(3); Intoxicating Liquors <&* 
103(4) 

Due process requires information in Alcoholic 
Beverage Control Board's confidential file con- 
cerning an applicant's moral fitness and good 
character to be made available to parties as pari: 
of the record. Northeast Liquors, Inc. v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1973, 302 A.2d 222. Constitutional Law 
®» 287.2(3) 

3. Pending charges 

In enacting statute providing that Board of 
Alcoholic Beverage Control " * * * shall not 
allow the transfer of the license of any person 



against whom there is pending in the courts or 
before the Board any charge of keeping a disor- 
derly house, or of violating this chapter or the 
laws against gambling in the District of Colum- 
bia," Congress sought to prevent transfer "by 
the licensee" when said licensee has charges 
pending against him, and said proviso does not 
apply to cases where transfer is sought by some- 
one other than the present license holder. 
D.C.C.E. §§ 25-1 17, 25-1 18. Hornstein v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1974, 321 A.2d 567. Intoxicating Liquors 
@=» 103(2) 

Where mortgage holders of liquor business 
purchased business at foreclosure sale when the 
licensee ceased to do business on the premises 
as a result of charges against its officers of 
permitting illegal activity on the premises, and 
sought transfer of licensee's liquor license, stat- 
ute providing that Board of Alcoholic Beverage 
Control " * * * shall not allow the transfer 
of the license of any person against whom 
charges are pending," did not prevent requested 
transfer of liquor license to mortgage holders. 
D.C.C.E. §§ 25-117, 25-118. Hornstein v. Dis- 
trict of Columbia Alcoholic Beverage Control 
Bd., 1974, 321 A.2d 567. Intoxicating Liquors 
®=» 103(3) 

4. Hearing 

Where Alcoholic Beverage Control Board per- 
sonally inspected premises and, subsequent to 
hearing on application for transfer of license 
and not in presence of parties, measured area to 
see if proposed liquor store violated regulation 
prohibiting liquor store within 400 feet of recre- 
ational area entrance then requested remand to 
remedy procedural defects but limited remand 
to question of measurements without setting 
forth facts revealed by personal inspection and 
giving parties opportunity to address themselves 
to those facts when decision as to main en- 
trance was based on both testimony and person- 
al inspection, Board's refusal to admit further 
testimony at remand hearing on question of 



64 



QUALIFICATIONS FOR LICENSURE 



§25-317 



main entrance was error. Northeast Liquors, 
Inc. v. District of Columbia Alcoholic Beverage 
Control Bd., 1973, 302 A.2d 222. Intoxicating 
Liquors ©=> 103(4) 

5. Reconsideration 

No written findings were required for disposi- 
tion of petition for reconsideration of transfer 
order entered by Alcoholic Beverage Control 
Board. D.C.C.E. § 1-1501 et seq. Palisades 
Citizens Ass'n v. District of Columbia Alcoholic 
Beverage Control Bd., 1974, 324 A.2d 692. In- 
toxicating Liquors ©=> 103(4) 

6. Presumptions and burden of proof 

On petition to review order granting applica- 
tion to transfer alcoholic beverage retailer's li- 
cense, petitioner, an attorney, was presumed to 
have been familiar with provisions of Act, which 
he admitted he had read. D.C.C.E. § 25-1 15(a), 
par. 6(b, c). Schiffmann v. District of Columbia 
Alcoholic Beverage Control Bd., 1973, 302 A.2d 
235. Evidence ©=> 65 

Ordinarily, party opposing transfer of liquor 
license has burden of showing change in cir- 
cumstances relating to the applicant's moral 
character. Northeast Liquors, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1973, 302 A.2d 222. Intoxicating Liquors ©=> 
103(4) 

Where case concerns application for transfer 
of liquor license rather than initial granting of 
license, appellate court must presume that mat- 
ter of applicant's moral character was deter- 
mined by the Alcoholic Beverage Control Board 
when original license was issued. Northeast 
Liquors, Inc. v. District of Columbia Alcoholic 
Beverage Control Bd., 1973, 302 A.2d 222. In- 
toxicating Liquors <$=> 103(5) 

7. Review 

Where Court of Appeals could not determine 
from the record whether Alcoholic Beverage 
Control Board's decision denying petition for 



reconsideration of transfer order had been is- 
sued while there was a quorum on the Board, 
case was remanded to the Board to determine 
whether such quorum existed. Organization 
Action Commissioners Order No. 72-206, 
D.C.Code 1973, Tit. I Appendix. Palisades Citi- 
zens Ass'n v. District of Columbia Alcoholic 
Beverage Control Bd., 1974, 324 A.2d 692. In- 
toxicating Liquors <S=> 103(5) 

On petition for review of order of Alcoholic 
Beverage Control Board granting application 
for transfer of alcoholic beverage retailer's li- 
cense, Court of Appeals may not disturb any 
action of Board in exercise of its statutory pow- 
ers unless such action is plainly wrong or with- 
out support in substantial evidence in adminis- 
trative record. D.C.C.E. § 1-15 10(3)(E). 
Schiffmann v. District of Columbia Alcoholic 
Beverage Control Bd., 1973, 302 A.2d 235. In- 
toxicating Liquors <3=> 103(5) 

Where, on petition for review of order of 
Alcoholic Beverage Control Board granting ap- 
plication to transfer alcoholic beverage retail- 
er's license, petitioners were present and ac- 
corded fair opportunity to be heard, they could 
not complain that statutory requirements were 
not satisfied because there was no indication in 
Board's decision that required notice of hearing 
was ever published. D.C.C.E. § 25-1 15(a), par. 
6(b, c). Schiffmann v. District of Columbia 
Alcoholic Beverage Control Bd., 1973, 302 A.2d 
235. Intoxicating Liquors <3=* 103(5) 

In absence of any evidence in record as to 
whether confidential information concerning 
applicant's moral character was made available 
to party opposing transfer of applicant's liquor 
license at hearing, decision of Alcoholic Bever- 
age Control Board allowing transfer of license 
would be remanded. Northeast Liquors, Inc. v. 
District of Columbia Alcoholic Beverage Control 
Bd., 1973, 302 A.2d 222. Intoxicating Liquors 
<3=> 103(5) 



§ 25—3 1 7. Transfer of licensed establishment to new location. 

The Board shall consider an application to transfer a license to a new 
location according to the same standards and procedures as an application for 
an initial license and shall not presume appropriateness if a protest to the 
application is filed as set forth in Chapter 6. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 



Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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Subchapter III. Denial of License. 

§ 25—331. Quotas — off-premises retail licenses. 

(a) The number of off-premises retailer's licenses, class A, shall be no more 
than 250. 

(b) The number of off-premises retailer's licenses, class B, shall be no more 
than 300. 

(c) The quotas set forth in this section shall have a prospective effect. 

(d) The quotas set forth in subsection (b) of this section shall not prohibit the 
issuance of a license for an off-premises retailer's license, Class B, for the sale 
of alcoholic beverages in an establishment if: 

(1) The primary business and purpose is the sale of a full range of fresh, 
canned, and frozen food items, and the sale of alcoholic beverages is 
incidental to the primary purpose; 

(2) The sale of alcoholic beverages constitutes no more than 15% of the 
total volume of gross receipts on an annual basis; 

(3) The establishment is located in a C-l, C-2, C-3, C-4, or C-5 zone; 

(4) The establishment is a full service grocery store which is newly con- 
structed with a certificate of occupancy issued after January 1, 2000, or is an 
existing store which has undergone renovations in excess of $500,000 in the 
calendar year in which an application is made; and 

(5) The opinion of the ANC in which the establishment is located has been 
given great weight as specified in Chapter 4. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 
law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—332, Moratorium on class B licenses. 

(a) No new off-premises retailer s license, class B, shall be issued. 

(b) The moratorium shall have a prospective effect. 

(c) This moratorium shall not apply to an applicant for an off-premises 
retailer's license, class B, for the sale of alcoholic beverages in an establishment 
if: 

(1) The primary business and purpose is the sale of a full range of fresh, 
canned, and frozen food items, and the sale of alcoholic beverages is 
incidental to the primary purpose; 

(2) The sale of alcoholic beverages constitutes no more than 15% of the 
total volume of gross receipts on an annual basis; 

(3) The establishment is located in a C-l, C-2, C-3, C-4, or C-5 zone; 

(4) The establishment is a full service grocery store which is newly con- 
structed with a certificate of occupancy issued after January 1, 2000, or is an 
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existing store which has undergone renovations in excess of $500,000 in the 
calendar year in which an application is made; and 

(5) The opinion of the ANC in which the establishment is located has been 
given great weight as specified in Chapter 4. 

(d) An exception to the moratorium shall be granted for 4 new class B 
licenses on Connecticut Avenue, N.W., between N Street and Florida Avenue, 
N.W., after October 22, 1999; provided, that no licensee shall devote more than 
3,000 square feet to the sale of alcoholic beverages. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—333. Limitation on the distance between off-premises retailer's licens- 
es. 

(a) No new off-premises retailers license, class A, shall be issued for an 
establishment which is located within 400 feet from another establishment 
operating under an off-premises retailer's license, class A. 

(b) No new off-premises retailers license, class B, shall be issued for an 
establishment which is located within 400 feet from another establishment 
operating under an off-premises retailer's license, class B. 

(c) This section shall not prohibit the issuance of a license for an off-premises 
retailer's license, Class B, for the sale of alcoholic beverages in an establish- 
ment if: 

(1) The primary business and purpose is the sale of a full range of fresh, 
canned, and frozen food items, and the sale of alcoholic beverages is 
incidental to the primary purpose; 

(2) The sale of alcoholic beverages constitutes no more than 15% of the 
total volume of gross receipts on an annual basis; 

(3) The establishment is located in a C-l, C-2, C-3, C-4, or C-5 zone; 

(4) The establishment is a full service grocery store which is newly con- 
structed with a certificate of occupancy issued after January 1, 2000, or is an 
existing store which has undergone renovations in excess of $500,000 in the 
calendar year in which an application is made; 

(5) The opinion of the ANC in which the establishment is located has been 
given great weight as specified in Chapter 4. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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Notes of Decisions 

In general 1 Where it was not suggested at separate hear- 

ings on applications to transfer liquor licenses 

that the two applications were mutually exclu- 

1. In general sive and no formal regulation required that li- 

Akoholic Beverage Control Board is autho- <l u ° r stores be situated more than 300 feet 

rized to make finding that two liquor stores apart d^ual of plainti fc application on sole 

,,. ^nn r . • -. • ■ *. r ground that license ol mother applicant had been 

within 300 feet proximity are inappropriate lor ■ j r 1 . • 1 ( . ?££ r < r i - 

. . . /, . / , f y *V , issued lor location Jess than 300 ieet from plain- 

particular neighborhood notwithstanding ab- tiffs > proposed location was improp er for failure 

sence of any formal regulation promulgated by of A i coho i ic Beverage Control Board to give 

District Commissioners regarding necessary dis- proper notice to p l ainti ff s that it considered 

tances between liquor stores. D.C.Code 1961, applications mutually exclusive. D.C.Code 

§§25-106,25-107, 25-1 15(a), subd. 5. Pollack 1961, §§ 25-106, 25-107, 25-115(a), subd. 5. 

v. Simonson, C.A.D.C.1965, 350 F.2d 740, 121 Pollack v. Simonson, C.A.D.C.1965, 350 F.2d 

U.S.App.D.C. 362. Intoxicating Liquors ©=> 740, 121 U.S.App.D.C. 362. Intoxicating Li- 

59(1) quors<S» 103(4) 

§ 25—334. Denial — Board-certified referendum. 

If a Board-certified referendum, as conducted under Chapter 6, demonstrates 
that a majority of the eligible registered voters object to the granting of the 
license sought, the Board shall deny the license. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—335, Denial — public health and safety restrictions. 

Notwithstanding any other provision of this title, the Board shall deny a 
license if the evidence reasonably shows that: 

(1) The establishment for which the license is sought is in violation of one 
or more of the Construction Codes for the District contained in Title 12 of the 
District of Columbia Municipal Regulations, or any other law or rule of the 
District intended to protect public safety; or 

(2) The applicant has knowingly permitted, at the place for which the 
license is sought, the illegal sale, or negotiations for sale, or the use, of any 
controlled substance in violation of the CSA, or the possession or sale, or 
negotiations for sale, of drug paraphernalia in violation of the CSA, or 
Chapter 1 1 of Title 48. Successive sales, or negotiations for sale, over a 
continuous period of time constituting a recognizable pattern of activity shall 
be deemed evidence of knowing permission. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat, 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
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DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ _ _ _ ._ _„ t c „ 

§ 25-115(d). For notes from former § 25-115, For D - c - Law 13 " 298 ' see notes lowing 

see§ 25-301. § 25-101. 

Prior Codifications 

1981 Ed., § 25-335. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <&=>64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Kev Number Searches: 223k64; 15Q 

223kl02. 

§ 2.5-336. Retail license prohibited in residential-use district. 

(a) No retailer's license shall be issued for, or transferred to, a business 
operated in a residential-use district as defined in the zoning regulations and 
shown in the official atlases of the Zoning Commission for the District, except 
for a restaurant or tavern operated in a hotel or apartment house, if the 
entrance to the restaurant or tavern is entirely inside the hotel or apartment 
house and no sign or display is visible from the outside of the building. 

(b) A nightclub license may be issued on the premises of a hotel that was 
legally located in a residential-use district and was operating a nightclub on the 
licensed premises on September 30, 1986. 

(c) Subsection (a) of this section shall not apply if, at the time the application 
for a new license is submitted to the Board, a license of the same type and class 
is operating an establishment within 400 feet of the applicant. 

(d) The provisions of this section shall not apply to: 

(1) A restaurant which has received a valid certificate of occupancy as of 
January 1, 2000 for a restaurant operation in a residential-use district; or 

(2) A club which is operated under a license issued by the Board as of 
January 1, 2000 for operation in a residential-use district. 

(Jan. 24, 1934, 48 Stat. 328, ch. 4, § 15; June 16, 1934, 48 Stat. 974, ch. 552; May 22, 
1958, 72 Stat. 132, Pub. L. 85-423, § 1; Mar. 7, 1987, D.C. Law 6-217, § 10, 34 DCR 
907; May 24, 1994, D.C. Law 10-122, § 2(g), 41 DCR 1658; Apr. 12, 1997, D.C. Law 
11-258, § 2(b), 44 DCR 1421; Mar. 24, 1998, D.C. Law 12-81, § 15, 45 DCR 745; May 
3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Prior Codifications 
law Title 25 of the District of Columbia Official 1981 Ed § 25-336 

Code. The text of this section is derived from 

provisions formerly found in D.C. Code 1973 Ed., s 25-1 16. 

§ 25-1 16(a), (c),(e). 
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Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 6-217, see 
Historical and Statutorv Notes following 
§ 25-101. 

For legislative history of D.C. Law 10—1 22 T 
see Historical and Statutorv Notes following 
§ 25-785. 

For legislative history of D.C. Law 11-258, 
see Historical and Statutory Notes following 
§ 25-10.1. 



Law 12-81, the "Technical Amendments Act 
of 1998/' was introduced in Council and as- 
signed Bill No. 12-408, which was referred to 
the Committee of the Whole. The Bill was 
adopted on first and second readings on No- 
vember 4, 1997, and December 4, 1997, respec- 
tively. Signed by the Mayor on December 22, 
1997, it was assigned Act No. 12-246 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 12-81 became effective on 
March 24, 1998. 



Key Numbers 

Intoxicating Liquors <S= > 59(1). 

Westlaw Key Number Search: 223k59(l) 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors § 95. 



ALR Library 

Zoning Regulations in Respect Of Intoxicat- 
ing Liquors, 9 A.L.R. 2nd 877. 



Notes of Decisions 



In general 1 
Eligibility requirements 
Review 3 



1. In general 

To determine whether restaurant that was 
operating in residential area under certificate of 
occupancy issued by Zoning Board qualified for 
issuance of liquor license, Alcoholic Beverage 
Control Board was required to decide whether 
statute governing licenses in residential use dis- 
tricts could be interpreted to authorize issuance 
of liquor license to restaurant; ABC Board was 
not required, or authorized, to review or over- 
turn decision of Zoning Board to issue certifi- 
cate of occupancy. D.C. Code 1981, 
§ 25-1 16(a). Craig v. District of Columbia Al- 
coholic Beverage Control Bd., 1998, 721 A.2d 
584. Intoxicating Liquors <$=> 59(1), 61(1) 

2. Eligibility requirements 

Before issuing liquor license to restaurant 
that was operating in residential area under 



certificate of occupancy, Alcoholic Beverage 
Control Board was required to be satisfied that 
all statutory requirements were been met. 
D.C. Code 1981, §§25-1 15(b), (g)(1)(A), 
25-1 16(a); D.C.Mun.Regs. title 23, §§ 1510.1. 
1510.2. Craig v. District of Columbia Alcoholic 
Beverage Control Bd., 1998, 721 A. 2d 584. In- 
toxicating Liquors <£=> 57.1 

3. Review 

Where Alcoholic Beverage Control Board nei- 
ther provided legal interpretation nor resolved 
factual issues pertinent to application of statute 
governing liquor licenses in residential use dis- 
tricts, Court of Appeals could not accept 
Board's decision granting liquor license to res- 
taurant that was operating in residential area 
under certificate of occupancy as a reasonable 
interpretation of statute to which Court could 
defer. D.C.Code 1981, § 25-116(a). Craig v. 
District of Columbia Alcoholic Beverage Control 
Bd., 1998, 721 A. 2d 584. Intoxicating Liquors 
<^>75(7) 



§ 25—337. Wholesaler's license prohibited in residential-use district. 

No wholesaler's license shall be issued for an establishment in a residential- 
use district as defined in the zoning regulations and shown in the official atlases 
of the Zoning Commission for the District. 

(Jan. 24, 1934, 48 Stat. 328, ch. 4, § 15; June 16, 1934, 48 Stat. 974, ch. 552; May 22, 
1958, 72 Stat. 132, Pub. L. 85-423, § I; Mar. 7, 1987, D.C. Law 6-217, § 10, 34 DCR 
907; May 24, 1994, D.C. Law 10-122/ § 2(g), 41 DCR 1658; Apr. 12, 1997, D.C. Law 
11-258, § 2(b), 44 DCR 1421; Mar. 24, 1998, D.C. Law 12-81, § 15, 45 DCR 745; May 
3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-116. 
law Tit]e 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ^ _ _ _ ._ ___ l r n • 

§25-1 16(b). For notes from former § 25-116, For DC Law 13 ~ 298 ' see notes following 

see§ 25-336. § 25-101. 

Prior Codifications 

1981 Ed., § 25-337. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors @=>59(l). c.J.S. Intoxicating Liquors § 95. 

Westlaw Key Number Search: 223k59(l). 

ALR Library 

Zoning Regulations In Respect Of Intoxicat- 
ing Liquors, 9 A.L.R. 2nd 877. 

§ 25—338. Limitation on successive applications after denial. 

(a) A second and each subsequent application for the same class of license 
for the same person or persons shall not be considered within 5 years of a 
denial. 

(b) If an application is withdrawn for good cause, as determined by the 
Board, before the timely filing of a protest, or if the first application was denied 
for purely technical or procedural reasons, as determined by the Board, 
another application by the same applicant for a license of the same class at the 
same premises may be made at any time. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-33 9. Special restrictions for the Georgetown historic district. 

(a) The number of nightclub or tavern license holders, class C or D, within 
the Georgetown historic district shall not exceed 6. No new nightclub or tavern 
license shall be issued, and no existing nightclub or tavern license shall be 
transferred, to any other person or to any other location within the Georgetown 
historic district, except when the number of such licensed establishments in the 
Georgetown historic district is less than 6. 

(b) A licensee of a nightclub license, or a tavern license, class C, within the 
Georgetown historic district as of May 24, 1994, may apply for a conversion to 
a restaurant license, class C or D, for its present location, present owner, and 
for the duration of its present license. The application shall not require a public 
hearing or the assessment of fees. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
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D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2 ; 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001 , D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into added "; provided, that with regard to the estab- 

law Title 25 of the District of Columbia Official lishment loeated at 3148-315cTm Street, N.W., 

Code. The text of this section is derived from known as Moustache, Inc. l/a Nathans, the 

provisions formerly found in D.C. Code Class CT license may be transferred once by the 

§ 25-1 15(k). For notes from former § 25-1 15, Board, after determining that the requirements 

see § 25-301. of section 1.6 have been met, to an entity con- 
trolled by the individual who controls Mous- 

Prior Codifications tache, Inc. on the effective date of the Alcoholic 

1981 Ed., § 25-339. Beverage Control Act Tavern Exception Amend- 

1973 Ed., § 25-115. ment Act of 1999.". 

Effect of Amendments Legislative History of Laws 

D.C. Law 13-39, in former § 25-11 5(k), delet- For D.C. Law 13-298, see notes following 

ed the period at the end of the first sentence and § 25-101 . 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors <3=>64, 102. CJS intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; 159 

223kl02. 



Subchapter IV. Board-created Moratoria. 

§ 25—351- Board-created moratoria. 

(a) If the Board reasonably determines that it is in the public interest to do so 
based on the appropriateness standard set forth in subchapter II of this 
chapter, the Board may, by rule: 

(1) Limit the number of licenses of any class to be issued; 

(2) Declare a moratorium on the issuance of licenses of any class, or the 
issuance of amended licenses that constitute a substantial change, in any 
locality, section, or portion of the District; or 

(3) Declare a moratorium in any locality, section, or portion of the District 
to limit the sale of products by licensees under an off-premises retailer 
license, class A and B. 

(b) Any group with standing under § 25-601 may request the Board to issue 
regulations establishing the limit or declaring the moratorium. A moratorium 
issued by the Board under subsection (a)(1) or (a)(2) of this section shall have a 
prospective effect and shall not apply to existing licenses. 

(c) A moratorium on the issuance of an amended license that constitutes a 
substantial change, in accordance with § 25-762, shall only be allowed in those 
geographical areas for which a limit or moratorium on the number of licenses 
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in any class is in effect and shall apply to any application filed after May 3, 
2001, for an amended license that would constitute a substantial change. 

(d) No licensee or agent of any licensee shall be entitled to make a request 
under subsection (b) of this section. 

(e) A moratorium shall be effective for 5 years from the date of final 
rulemaking, or for a lesser period as determined by the Board. 

(f) If the Board acts on a moratorium request, a moratorium request for the 
same area, or an area covering substantially the same area, shall not be 
considered for 2 years from the date of the Board's action. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—352. Procedures to request a moratorium. 

(a) The moratorium request shall be made to the Board in writing, stating: 

(1) The name and address of the individual, group, or business entity 
seeking the moratorium; 

(2) The area of the District to be covered by the moratorium; 

(3) The class or classes of licenses to be covered by the moratorium; and 

(4) A detailed statement of the reasons that the moratorium is appropriate 
under at least 2 of the appropriateness standards set forth in subchapter II of 
this chapter. 

(b) For the purposes of subsection (a)(2) of this section, the individual, group, 
or business entity seeking the moratorium shall identify one licensed establish- 
ment. The area to be covered by the moratorium shall be measured from the 
property lines of that establishment. The entire area to be covered under a 
moratorium shall be either a locality, section, or portion. 

(c) For the purposes of subsection (a)(3) of this section, a moratorium may be 
sought for a single class of license or for any combination of the classes of 
licenses. 

(d) No moratorium request shall be considered by the Board unless all of the 
requirements of subsection (a) of this section have been met and the following 
conditions are satisfied: 

(1) If the requested moratorium area is a locality, there shall exist in that 
area at least 3 licensed establishments of the same class or 6 licensed 
establishments of any class or combination of classes; 

(2) If the requested moratorium area is a section, there shall exist in that 
area at least 6 establishments of the same class or 12 establishments of any 
class or combination of classes; and 

(3) If the requested moratorium area is a portion, there shall exist in that 
area at least 9 establishments of the same class or 18 establishments of any 
class or combination of classes. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—353. Notice requirements for moratorium proceedings. 

If a moratorium request meets all of the requirements set forth in § 25-352, 
the Board shall provide notice to the public according to the same procedures 
as required by §§ 25-421 and 25-422; provided, that, for the purposes of this 
section, the responsibilities of the applicant prescribed in § 25-422 shall be 
assumed by the Board. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—354. Board review of moratorium request. 

(a) The Board shall hold a public hearing to review a proposed moratorium. 
The public hearing shall be in the nature of a rulemaking hearing under 
§ 2-505 and not in the nature of a contested case under § 2-509. 

(b) At the public hearing, any interested person may appear to give oral or 
written testimony in support of, or in opposition to, the moratorium request. 

(c) In addition to receiving testimony from the public, the Board shall 
request formal comments from the following persons or agencies: 

(1) The Councilmembers within whose wards the requested moratorium 
area is located; 

(2) The ANCs within whose areas the requested moratorium area is locat- 
ed; 

(3) The Assistant City Administrator for Economic Development, or his or 
her designee; 

(4) The Office of Planning, or its successor agency; and 

(5) The District Commander of the Metropolitan Police Department in 
which the requested moratorium zone is located. 

(d) In deciding on a moratorium request, the Board shall consider the extent 
to which the testimony and comments show that the requested moratorium is 
appropriate under at least 2 of the appropriateness standards set forth in 
subchapter II of this chapter. 

(e) The Board may grant the moratorium request in one or more of the 
following ways: 

(1) In whole or in part; 

(2) By enlarging or decreasing the moratorium area; or 

(3) By limiting the moratorium to no more than one class of license. 

(f) The Board may deny the moratorium request in its entirety. 
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(g) The decision of the Board shall be final and shall be issued in writing, 
Including each member's vote. 
(May 3, 2001. D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 
law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 



Subchapter V. Involuntary Transfer. 

§ 25—361. Involuntary transfer. 

(a) The Board may transfer a license upon the request of a bona fide 
purchaser of the license who made the purchase at any of the following: 

(1) A marshal's sale; 

(2) A trustee's sale under foreclosure of a chattel deed of trust; 

(3) A trustee's or receiver's sale in bankruptcy proceedings; 

(4) Any other sale conducted upon the order of a court of competent 
jurisdiction; 

(5) A sale under Article 9 of the Uniform Commercial Code; 

(6) Upon the death of an individual who is a licensee or who has a stock 
ownership or partnership interest of 50% or more in the licensed business; or 

(7) A tax sale under Chapter 13 or 13A of Title 47. 

(b) Except as provided in this section, transfers made under this section may, 
because of their involuntary nature, be approved by the Board without an 
initial inquiry, as required by §§ 25-311 through 25-314, as to the appropriate- 
ness of the establishment, and without the notice provisions contained in 
subchapter II of Chapter 4. 

(c) Bona fide purchasers whose transfers are approved under this section 
shall, at the time for renewal of the license, meet all of the requirements of 
§ 25-313 regarding the appropriateness of the establishment and shall at that 
time have notice of their renewal application given under subchapter II of 
Chapter 4. 

(d) Bona fide purchasers shall, before an approval of the transfer, submit to 
the Board an affidavit stating that no change which could be considered a 
substantial change to the business under § 25-762 will occur before the 
expiration of the license period during which the transfer takes place. 

(e) If a change which could be considered a substantial change will occur 
before the expiration of the license period, the transfer application shall be 
considered under §§ 25-404 and 25-762. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 



Subchapter VI, Moratorium on Establishments Which Permit Nude Dancing. 

§ 25-37 1. Moratorium on establishments which permit nude dancing. 

(a) Except as provided in subsection (b) of this section, no licensee under this 
title may permit nude dancers. 

(b) A licensee who regularly provided entertainment by nude dancers before 
December 15, 1993, may continue to do so at its establishment. 

(Jan. 24, 1934, 48 Stat. 319, ch.'4, § 3; Aug. 27, 1935, 49 Stat. 897, ch. 756, § 1; Dec. 8, 
1970, 84 Stat. 1393, Pub. L. 91-535, § 1; Apr. 18, 1978, D.C. Law 2-73, § 3, 24 DCR 
7066; Sept. 29, 1982, D.C. Law 4-157, §§ 2, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law 5-16, § 2, 30 DCR 3193; May 23, 
1986, D.C. Law 6-119, § 2, 33 DCR 2447; Mar. 7, 1987, D.C. Law 6-217, § 2, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(a), 38 DCR 4974; Oct. 3, 1992, D.C. Law 9-174, 
§ 2(a), 39 DCR 5859; Sept. 11, 1993, D.C Law 10-12, § 2(a), 40 DCR 4020; May 24, 
1994, D.C. Law 10-122, § 2(a), 41 DCR 1658; Apr. 12, 1997, D.C. Law 1.1-258, § 2(a), 
44 DCR 1421; Mar. 26, 1999, D.C. Law 12-202, § 2(a), 45 DCR 8412; Mar. 26, 1999, 
D.C. Law 12-206, § 2(a), 45 DCR 8430; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 
2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-103. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code 

§ 25-103(25)(B). For notes from former For DC Law 13 - 298 ' see notes Allowing 

§ 25-103, see§ 25-101. §25-101. 

Prior Codifications 

1981 Ed., § 25-103. 

Motes of Decisions 

In general 1 liquor license to restaurant under D.C.Code 

1981, § 25-1 15(a)(6), where such dancing was 

1 I al not '^ e S a l under applicable zoning regulations. 

\Res n tam n ant's use of nude "go-eo" dancers did V PP™ Geor g [a Ave. Planning Committee v. Ah 

not make restaurant's location inappropriate cohohc Beverage Control Bd., 198d, dOO A.2d 

and, thus, did not preclude issuance of class C 987. Intoxicating Liquors <^> 59(1) 

§ 25-372. Nude dancing performances. 

Nude dancers in an establishment licensed under § 25-371 (b) shall perform 
only upon a stage at least 18 inches above the immediate floor level and 
removed at least 3 feet from the nearest customer. The licensee under an on- 
premises retailer's license for a multipurpose facility for a legitimate theater 
may permit nudity by performers in dramatic productions. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 
law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-373, Transfer of ownership of establishments which permit nude 
dancing. 

A licensee under § 2 5-3 7 1(b) may transfer ownership in accordance with the 
provisions of this chapter. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-374o Transfer of location of establishments which permit nude danc- 
ing. 

A license under § 2 5-3 7 1(b) may only be transferred to a location in the 
Central Business District or, if the licensee is currently located in a CM or M- 
zoned district, transferred within the same CM or M-zoned district, as identified 
in the zoning regulations of the District of Columbia and shown in the official 
atlases of the Zoning Commission of the District of Columbia; provided, that no 
license shall be transferred to any premises which is located: 

(1) Six hundred feet or less from another licensee operating under 
§ 25-371(b); and 

(2) Six hundred feet from a building with a certificate of occupancy for 
residential use or a lot or building with a permit from the Department of 
Consumer and Regulatory Affairs for residential construction at the premises. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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Chapter 4 
Application and Review Processes. 

Subchapter I. Application Requirements. 
Section 

2 5-40 1 . Form of application. 

25-402. New license application for manufacturer, wholesaler, or retailer. 

25-403. License renewal application for manufacturer, wholesaler, or retailer. 

25-404. Application for approval of substantial change in operation. 

25-405. Application for transfer to new owner. 

25-406. Application for a solicitor's license. 

25-407. Application for brew pub permit. 

25-408. Application for a tasting permit for a class A licensee. 

25-409. Application for importation permit. 

25-410. Application for manager's license. 

Subchapter II. Notice Of Application Proceedings. 

25-421. Notice by Board. 
25-422. Notice by applicant. 

25-423. Posted notice required after submission of application and for the duration of 
the protest period. 

Subchapter III. Review Of License Applications. 

25-431. Review procedures — general provisions. 

25-432. Standard review procedures. 

25-433. Decisions of the board; petition for reconsideration. 

25-434. Influencing the application process. 

Subchapter IV. Review And Resolution Procedures. 

25-441. Hearings — continuances. 

25-442. Hearings — witnesses. 

25-443. Subpoena of witnesses. 

25-444. Protest hearings; parties identified. 

25-445. Settlement conference. 

25-446. Voluntary agreements; approval process; show cause hearing for violation. 

25-447. Show cause hearing. 



Subchapter I. Application Requirements. 

§ 25-40 1* Form of application. 

(a) A person applying for issuance, transfer to a new owner, or renewal of a 
license, or for approval of substantial changes in operation or change in license 
class, shall file with the Board an application in the form prescribed by the 
Board. The application shall contain the information set forth in this chapter 
and any additional information that the Board may require. 

(b) A separate application shall be filed for each establishment for which a 
license is sought; provided, that a railroad company may file one application 
for all of its dining cars and club cars and a passenger-carrying marine vessel 
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line may file one application for all of its passenger-carrying marine vessels and 
dockside waiting areas. 

(c) An individual applicant, all of the general partners of an applicant 
partnership, all of the members of a limited liability company, or the president 
or vice-president of an applicant corporation shall sign a notarized statement 
certifying that the application is complete and accurate. Any person who 
knowingly makes a false statement on an application, or in any accompanying 
statement under oath that the Mayor or the Board may require, shall be guilty 
of the offense of making false statements. The making of a false statement, 
whether made with or without the knowledge or consent of the applicant, shall, 
in the discretion of the Board, constitute sufficient cause for denial of the 
application or revocation of the license. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ _ _ _ , 

§ 25-1 15(a)(1), (])(]), (3). For notes from for- For DC Law 13-298, see notes following 

mer§ 25-115, see § 25-301. § 25-101. 

Prior Codifications 

1981 Ed., § 25-401. 

Library References 
Key Murabers Encyclopedias 

Intoxicating Liquors <$^64, 102. CJiS . Intoxicating Liquors §§108, 145 to 

Westlaw Key Number Searches: 223k64; 150 

223kl02. 

§ 25—402. New license application for manufacturer, wholesaler, or retail- 
er. 

(a) The application of a person applying for a manufacturer's, wholesaler's, 
or retailer's license shall include: 

(1) In the case of an individual applicant, the trade name of the business, if 
applicable, and the name and address of the individual; in the case of a 
partnership or limited liability company applicant, the trade name of the 
business, if applicable, and the names and addresses of each member of the 
partnership or limited liability company; and in the case of a corporate 
applicant, the legal name, trade name, place of incorporation, principal place 
of business, and the names and addresses of each of the corporation's 
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principal officers, directors, and shareholders holding 25% or more of its 
common stock; 

(2) The name and address of the owner of the establishment for which the 
license is sought and the premises where it is located; provided, that this 
requirement shall not apply to applicants for a solicitor's license; 

(3) The class of license sought; 

(4) The proximity of the establishment to the nearest public or private, 
elementary, middle, charter, junior high, or high school, and the name of the 
school; 

(6) The size and design of the establishment for which the license is sought; 

(7) A detailed description of the nature of the proposed operation, includ- 
ing the following: 

(A) The type of food to be offered, if any; 

(B) The type of entertainment to be offered, if any; 

(C) The goods and services to be offered for sale, in addition to alcoholic 
beverages, if any; 

(D) The hours during which the establishment plans to sell alcoholic 
beverages; 

(E) If different from those stated in subparagraph (D) of this paragraph, 
the hours during which the establishment plans to remain open for the sale 
of goods or services other than alcoholic beverages and a description of the 
provisions planned for the storage of the alcoholic beverages, as required 
under § 25-754, during hours when the sale of alcoholic beverages is 
prohibited; 

(8) An affidavit that complies with § 47-2 863(b); 

(9) Documents or other written statements or evidence establishing to the 
satisfaction of the Board that the person applying for the license meets all of 
the qualifications set forth in § 25-301; and 

(10) Written statements or evidence establishing to the satisfaction of the 
Board that the applicant has complied with the requirements of § 25-423. 

(b) The applicant for a restaurant or hotel license shall attest that it will 
receive at least 45% of its gross annual receipts from the sale of food during 
each year of the license period. 

(c) The Board shall establish application procedures for the issuance of a 
caterer's license under § 25-21 1(b). 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ _ _ T , -, -» rt o r n 

§ 25-1 15(a)(2). For notes from former For D - c - Law 13 ~ 298 ' see notes Allowing 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed., § 25-402. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <®=»64, 102. CIS. Intoxicating Liquors §§108, 145 to 

West) aw Key Number Searches: 223k64; 159 

223M02. 

§ 25-403 . License renewal application for manufacturer, wholesaler, or 
retailer. 

(a) An applicant for license renewal shall verify, by affidavit, the accuracy of 
its application, including all documents and submissions constituting a part of 
the application for its initial license or, if appropriate, at the time of a Board- 
approved substantial change in operation. 

(b) In the case of an application for renewal of a restaurant or hotel license, 
the applicant shall present evidence establishing that the sale of food accounted 
for at least 45% of gross annual receipts from the operation of the restaurant or 
of the dining room of the hotel during the current license period. 

(c) The applicant shall submit documents or other written evidence establish- 
ing to the satisfaction of the Board that the applicant has complied with the 
requirements of § 25-423. 

(d) The Board shall establish application procedures for the renewal of a 
caterer's license under § 25-21 1(b). 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ■ _ n 

§ 25-1 15(g)(3). For notes from former For D.C. Law 13-298, see notes following 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed., § 25-403. 
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Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ©=>64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

West] aw Key Number Searches: 223k64; 150 

223kl02. 

§ 25—404. Application for approval of substantial change in operation. 

(a) Before making a substantial change in the nature of the operation of the 
licensed establishment, an applicant shall file with the Board an amendment to 
its application or last application, providing the information required on an 
application under § 25-402(a). 

(b)(1) If the Board determines that the proposed change to the nature of the 
operation is substantial: 

(A) It shall provide notice of the licensee's amended filing to the same 
persons and in the same manner required for license renewal applications 
in subchapter II of this chapter; and 

(B) The applicant requesting approval of a substantial change shall 
demonstrate appropriateness as set forth in §§ 25-313 and 25-314. 

(2) There shall be no presumption of appropriateness with respect to 
substantial change applications. If the applicant fails to demonstrate that the 
proposed change in the nature of operation is appropriate for the locality; 
section, or portion of the District where the establishment is located, the 
Board shall disapprove the proposed change. 

(3) In determining whether the proposed changes are substantial, the 
Board shall consider whether they are potentially of concern to the residents 
or businesses surrounding the establishment, 

(c) If proper notice has been given as provided under subchapter II of this 
chapter, and no objection to the appropriateness of the proposed substantial 
change in the nature of the operation of the establishment is filed with the 
Board during the protest period, the proposed change shall be presumed 
appropriate for the locality, section, or portion of the District where it is 
located. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 1.01, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into provisions formerly found in D.C. Code 
law Title 25 of the District of Columbia Official § 25-1 15(a)(3). For notes from former 
Code. The text of this section is derived from § 25-115, see § 25-301. 
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Prior Codifications Legislative History of Laws 

1981 Ed., § 25-404. For D.C. Law 13-298, see notes following 

1973 Ed., § 25-115. § 25-101. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ®»64, 102. c.J.S. Intoxicating Liquors §§108, 145 to 

Westlaw Key Number Searches: 223k64; \$q 

223kl02. 

§ 25—405. Application for transfer to new owner. 

(a) A voluntary transaction which results in (1) the transfer to an individual 
of 50% or more of the legal or beneficial ownership of (A) the licensed 
establishment, or (B) the entity owning or controlling the licensed establish- 
ment, or (2) a change in stock ownership or partnership interest of 50% or 
more, within any 12 month period, shall require application for transfer of: the 
license to new owners from the Board. 

(b) An application to transfer a license to a new owner shall be filed by the 
transferee and approved by the Board before the consummation of the transfer. 

(c) An applicant requesting the transfer of a license to a new owner shall 
submit documents and other written statements and evidence requesting writ- 
ten approval of the transfer and establishing to the satisfaction of the Board 
that the new owner meets all of the qualifications set forth in § 25-301. 

(d) The current licensee shall submit an affidavit which complies with 
§ 47-2863(b). 

(e) If the Board finds that the licensee is in violation of this title or regula- 
tions promulgated under this title, the Board shall deny the application for 
transfer. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—406. Application for a solicitor's license. 

The application for the issuance or renewal of a solicitor's license shall 
include: 

(1) The full name and home address of the applicant, if an individual; 

(2) The business name and address of the applicant; 

(3) The name, business address, and business telephone number for the 
vendor that the applicant represents; and 

(4) Written statements and evidence establishing to the satisfaction of the 
Board that the applicant meets all of the qualifications set forth in § 25-301. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 
law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25— 407 » Application for brew pub permit. 

The application for issuance or renewal of a brew pub permit shall include: 

(1) A copy of the applicant's restaurant or tavern license, or a copy of the 
pending application for a license; and 

(2) A map showing the relation of the restaurant or tavern to the premises 
to be used to brew malt beverages. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—408. Application for a tasting permit for a class A licensee. 

The application for issuance or renewal of a tasting permit for off-premises 
retailer's license, class A, shall include: 

(1) A copy of the applicant's off-premises 's retailers license, class A; 

(2) Drawings of the premises indicating the areas where sampling is to 
occur; and 

(3) The hours and days during which the tasting is to occur. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—409. Application for importation permit. 

The application for issuance or renewal of a importation permit shall include: 

(1) The quantity, character, and brand or trade name of the alcoholic 
beverage to be transported; and 

(2) The name and address of the retailer. 
(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—410. Application for manager's license. 

The application for a manager's license shall include: 

(1) Certification that he or she has obtained and read a copy of this title; 
and 
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(2) Written statements or evidence establishing to the satisfaction of the 
Board that the applicant meets all of the qualifications set forth in § 25-301. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following- 

Code. § 25-101. 



Subchapter II. Notice Of Application Proceedings. 

§ 25-421. Notice by Board. 

(a) Upon the receipt of an application for the issuance or renewal, for a 
substantial change in operation as determined by the Board under § 25-404, or 
for the transfer of a license to a new location, of a retailer's license, the Board 
shall give notice of the application to the following parties: 

(1) The Council; 

(2) The Board of Education; 

(3) The member of the Board of Education in whose district the establish- 
ment is or will be located; and 

(4) The ANC representing the area in which the establishment is or will be 
located. 

(b) The notice shall contain the legal name and trade name of the applicant, 
the street address of the establishment for which the license is sought, the class 
of license sought, and a description of the nature of the operation the applicant 
has proposed or the proposed change in operation. The description shall 
include the hours of sales or service of alcoholic beverages. 

(c) The notice to the Board of Education shall state the proximity of the 
establishment to the nearest public school of the District and the name of the 
nearest public school. 

(d) The notice shall state that persons objecting to approval of the application 
are entitled to be heard before the granting of the license, and shall inform the 
recipient of the final day of the protest period and the date, time, and place of 
the administrative review in accordance with subchapter III of this chapter. 

(e) The Board shall give notice to the ANC by first-class mail, postmarked not 
more than 7 days after the date of submission, and addressed to the following 
persons: 

(.1) The ANC office, with a copy for each ANC member; 

(2) The ANC chairperson, at his or her home address of record; and 

(3) The ANC member in whose single-member district the establishment is 
or will be located, at his or her home address of record. 

(f) The Board shall publish the notices required under this section in the 
District of Columbia Register. 

85 



§25-421 ALCOHOLIC BEVERAGES 

(g) Within 180 days after May 3, 2001, the Board shall implement a proce- 
dure by which it will provide additional notification, via electronic media, to 
the public and ANCs, of these notification requirements, and the publication of 
proposed and adopted regulations. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-1 1 5. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ,_ ^ ^ ¥ ^ _ n ,, „ 

§ 25-1 15(c)(1), (1A). For notes from former For DC Law 13 - 298 ' see notes lowing 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed., § 25-421. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <^64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; 150 

223kl02. 

Motes of Decisions 

In general 1 sons residing or owning property in neighbor- 
Parties 2 hood in reviewing application for transfer of 

licensee, Board, if it finds that two liquor stores 

within 300 feet proximity are inappropriate for 

1. In general particular neighborhood and must necessarily 

Where it was not suggested at separate hear- choose between competing applicants, each ap- 
ings on applications to transfer liquor licenses plicant must be given opportunity to show that 
that the two applications were mutually exclu- his application should be favored so that specif- 
sive and no formal regulation required that li- ic public standards, not unbridled discretion, 
quor stores be situated more than 300 feet will control Board's consideration of license 
apart, denial of plaintiffs' application on sole application. D.C.Code 1961, §§ 25-106, 
ground that license of other applicant had been 25-107, 25-1 15(a), subd. 5. Pollack v. Simon- 
issued for location less than 300 feet from plain- son, C.A.D.C.1965, 350 F.2d 740, 121 U.S.App. 
tiffs' proposed location was improper for failure D.C. 362. Intoxicating Liquors <$=> 103(4) 
of Alcoholic Beverage Control Board to give 
proper notice to plaintiffs that it considered 2. Parties 

applications mutually exclusive. D.C.Code Remand for new liquor licensing hearing 

1961, §§ 25-106, 25-107, 25-1 15(a), subd. 5. made appropriate notice requirements of new 

Pollack v. Simonson, C.A.D.C.1965, 350 F.2d hearing, rather than notice requirements of con- 

740, 121 U.S.App.D.C. 362. Intoxicating Li- tinuation of existing hearing; therefore, Alcohol 

quors <&=> 103(4) Beverage Control Board did not err in failing to 

Under statute providing that Alcoholic Bever- notify 44 known remonstrants who had ex- 
age Control Board may consider character of pressed interest in earlier liquor licensing hear- 
premises, its surroundings and wishes of per- ing. D.C.C.E. §§ l-171i(b), 25-1 15(b). Kopffv. 
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District of Columbia Alcoholic Beverage Control In proceedings on application for liquor li- 
Bd., 1980, 413 A. 2d 152. Intoxicating Liquors cense, District of Columbia Alcoholic Beverage 
^ 75(8) Control Board committed reversible error in 
^ . , ri ,. failing to comply with applicable statute by giv- 
Requirement that notice of hearing on apph- ^.^ of 7 eschedu fe d hearing on , icense 
cation tor liquor license be given to known application to known remonstrants and by fail- 
remonstrants applied to reschedulings of such ing to post such not j ce on applicant's premises, 
hearings. D.C.C.E. § 25-1 15(b). Kopffv.Dis- D.C.C.E. §§ l-1509(a), 25-1 15(b). Kopffv. Dis- 
trict of Columbia Alcoholic Beverage Control trict of Columbia Alcoholic Beverage Control 
Bd., 1977, 381 A. 2d 1372. Intoxicating Liquors Bd., 1977, 381 A. 2d 1372. Intoxicating Liquors 
©=> 65 <£=> 75(7) 

§ 25-422, Notice by applicant. 

For applications described in § 25-42 1(a), the applicant shall give notice by 
an advertisement published once during the first 7 days of the protest period 
following the submission of the application in a daily newspaper of general 
circulation published in the District. The text of this advertisement shall be 
approved by ABRA and shall contain the same information required by 
§ 25-42 1(b), the final day of the protest period, and the date, time, and place of 
the administrative review. The applicant shall submit a copy of the notice and 
receipt from the newspaper showing the date on which the notice appeared to 
the Board within 7 days of the publication of the notice. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101 , 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ^ n 

§ 25-1 15(c)(3). For notes from former For DC - Law 13 - 298 ' see notes following 

§ 25-1 15, see § 25-301. § 25-101. 

Prior Codifications 

1981 Ed., § 25-422. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors @*64, 102. CJS Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; j 50 

223H02. 

§ 25-423* Posted notice required after submission of application and for 
the duration of the protest period. 

(a) The applicant shall post 2 notices, furnished by ABRA, of the application 
in conspicuous places on the outside of the establishment for the duration of 
the protest period. 
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(b) The notices shall state: 

(1) The information required by § 25-42 1(b); 

(2) The final day of the protest period; 

(3) The date, time, and place of the administrative review; and 

(4) The telephone number and mailing address of ABRA. 

(c) Any person wilfully removing, obliterating, or defacing the notices shall 
be guilty of a violation of this chapter. 

(d) An applicant who fails to maintain the posted notices continuously during 
the protest period shall be guilty of a violation of this chapter. 

(e) If the Board determines that the notices posted at an applicant's estab- 
lishment have not remained visible to the public for a full 45 days, the Board 
shall require the reposting of the notices and shall reschedule the administra- 
tive review for a date at least 45 days after the originally scheduled review, 
unless the applicant has fully performed all other notice requirements and the 
Board determines that it is in the best interests, of the parties to proceed at: an 
earlier date. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch, 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-1.1.5. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code 

§ 25-115(c)(2). For notes from former For DC - Law 13 ~ 298 ' ste notes following 

§ 25-1 15, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed., § 25-423. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ®=»64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; 159 

223kl02. 

Notes of Decisions 

In general 1 failing to comply with applicable statute by giv- 

j n g notice of rescheduled hearing on license 

1 In general application to known remonstrants and by fail- 
'in proceedings on application for liquor li- |"8 l ° P OS * S " c] ? "^e °" ff^^ P™es. 
cense, District of Columbia Alcoholic Beverage D.C.C.E. §§ l-1509(a), 25-1 15(b). Kopfl v. De- 
control Board committed reversible error in trict of Columbia Alcoholic Beverage Control 
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Note 1 

Bd., 1977, 381 A.2d 1372. Intoxicating Liquors 
@=>75(7) 



Subchapter HI. Review Of License Applications. 

§ 25—43 1 . Review procedures — general provisions. 

(a) Except as otherwise provided herein, Board actions and procedures shall 
be governed by Chapter 5 of Title 2. 

(b) Except as provided in subsection (c) of this section, the Board may meet 
in panels of at least 3 members for the purpose of conducting hearings and 
taking official actions. Three members shall constitute a quorum. 

(c) The Board may establish alternate procedures for uncontested, interim 
administrative proceedings or issuing stipulated licenses. Such procedures shall 
be submitted to the Council for approval as provided under § 25-21 1(b). 

(d) The Chair of the Board may appoint a Vice-Chair for the purposes of 
leading panels as provided for in this section. 

(e) For the purposes of this chapter, the Board may permit the Board of 
Directors of a licensee under a club license to designate a representative to 
represent it during proceedings before the Board. 

(0 Upon receipt of a complete application, the Board shall schedule an 
administrative review on the application. The administrative review shall not 
take place until after the close of the 45-day protest period. This administrative 
review may be conducted by a panel of 3 Board members. 

(g) Before any license is issued or renewed, and before any substantial 
change in the operation of a licensed establishment as determined by the Board 
under § 25-404, the Board shall ensure that proper notice has been provided to 
the public and that the public has been given at least 45 days in which to 
protest the license and that an administrative review has been conducted. 

(h) The administrative review shall be a non-adversarial proceeding held by 
the Board, at which hearing a list of applications for a new or renewed license 
or approval of substantial change in operation as under § 25-404, and the 
protestants thereto, shall be read to the public. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

Notes of Decisions 
In general 1 Hearings 2 



1. In general 

In application for renewal of liquor license, 
board properly followed procedure applicable 
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Mote 1 

to application for license in first instance, rather 
than that prescribed for revocation or suspen- 
sion of license already issued. D.C.Code 1951, 
§§ 25-106, 25-114, 25-1 15(b, c), 25-118. Min- 
koff v. Payne, C.A.D.C.1953, 210 F.2d 689, 93 
U.S.App.D.C. 123. Intoxicating Liquors <S=> 102 

It is not improper for Alcoholic Beverage 
Control Board member to become familiar with 
surroundings in which potential licensee will 
operate by personally inspecting site, so long as 
information obtained by inspection is placed on 
record at hearing, and applicant is given oppor- 
tunity to controvert it by other evidence or 
argument. D.C.Code 1981, §§ 1-26 1(d), 
25-1 11(a)(6). Park v. District of Columbia Al- 
coholic Beverage Control Bd., 1989, 555 A. 2d 
1029. Intoxicating Liquors ©=> 61(1), 70 

Issuance of class "F" liquor licenses by the 
Alcoholic Beverage Control Board did not pre- 
judge issues in class ■ "D" proceeding, where 
Board had already received all evidence in class 
"D" application at time it issued its order in 
class "F" proceeding and applications raised 
completely different issues, D.C.Code 1973, 
§§ 25-1 1 l(j), 25-1 15. Haight v. District of Co- 
lumbia Alcoholic Beverage Control Bd., 1981, 
439 A. 2d 487. Intoxicating Liquors ©=> 70 
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2. Hearings 

Alcoholic Beverage Control Act does not ex- 
plicitly require hearing before denial of applica- 
tion for transfer of license. D.C.Code 1961, 
§§ 25-106, 25-107, 25-1 15(a), subd. 5. Pollack 
v. Simonson, C.A.D.C.1965, 350 F.2d 740, 12.1 
U.S.App.D.C. 362. Intoxicating Liquors ©=> 
103(4) 

Not only an Alcoholic Beverage Control 
Board finding of moral character and fitness, 
but any finding required by licensing statute, 
must be based only upon evidence in the public 
record of the proceeding, and participants in 
the proceeding must have an opportunity to 
address themselves to that evidence, otherwise 
fundamentals of due process are denied. 
D.C.C.E. §§ 1-1501, 1-1 509(c), 25-115. Citi- 
zens Ass'n of Georgetown, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1972, 288 A.2d 666, on remand 305 A.2d 861. 
Constitutional Law ©» 287.2(3) 

Alcoholic Beverage Control Board may, in its 
discretion, hold formal comparative hearing, or 
follow some other procedure to inform itself in 
choosing between mutually exclusive appli- 
cants. D.C.Code 1961, §§ 25-106, 25-107, 
25-1 15(a), subd. 5. Pollack v. Simonson, 
C.A.D.C.1965, 350 F.2d 740, 121 U.S.App.D.C. 
362. Intoxicating Liquors ©=» 70 



§ 25-432. Standard review procedures. 

(a) If no protest has been received by the Board during the protest period, 
the Board shall schedule an administrative review to consider the application 
within 10 days after the end of the protest period. 

(b) If a protest has been received by the Board during the protest period, the 
Board shall take the following actions: 

(1) The Board shall schedule a protest hearing to receive testimony and 
other evidence regarding the application in accordance with §§ 25-442 and 
25-444. 

(2)(A) The parties shall be informed of their obligation to attend a settle- 
ment conference under § 25-445 for the purpose of discussing and resolving, 
if possible, the objections raised by the protestants. 

(B) The parties shall be informed of their rights and responsibilities with 
respect to reaching a settlement under §§ 25-445 and 25-446. 

(C) At the request of all parties, and if a settlement conference would be 
unlikely to succeed, the Board may waive the parties' obligation to attend a 
settlement conference. 

(3) The Board shall issue a decision in accordance with § 25-433, 
(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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Notes of Decisions 

In general 1 740, 121 U.S.App.D.C. 362. Intoxicating Li- 
quors ©=> 103(4) 

Under statute providing that Alcoholic Bever- 

1. In general age Control Board may consider character of 

Where it was not suggested at separate hear- premises its surroundings and wishes of per- 

ings on applications to transfer liquor licenses sons residing or owning property in neighbor- 

4.1 < ,i * I-*- n i hood m reviewing application lor transfer ol 

that the two applications were mutually exclu- ,. _. , . f fa . £ - j .i ^ 4 i- 

j r i i ,. ■ r\i ^t licensee, Board, if it finds that two liquor stores 

sive and no formal regulation required that h- withjn 3()0 feet imit are inappropr i ate for 

quor stores be situated more than 300 feet ticular neighborhood and must necessarily 

apart, denial of plaintiffs application on sole choose between competing applicants, each ap- 

ground that license of other applicant had been plicant must be given opportunity to show that 

issued for location less than 300 feet from plain- his application should be favored so that specif- 

tihV proposed location was improper for failure ic public standards, not unbridled discretion, 

of Alcoholic Beverage Control Board to give w jh control Board's consideration of license 

proper notice to plaintiffs that it considered application. D.C.Code 1961, §§ 25-106, 

applications mutually exclusive. D.C.Code 25-107, 25-1 15(a), subd. 5. Pollack v. Simon- 

1961, §§ 25-106, 25-107, 25-1 15(a), subd. 5. son, C.A.D.C.1965, 350 F.2d 740, 121 U.S.App. 

Pollack v. Simonson, C.A.D.C.1965, 350 F.2d D.C. 362. Intoxicating Liquors ®=> 103(4) 

§ 25-433* Decisions of the board; petition for reconsideration. 

(a) No application shall be approved until the Board has determined that the 
applicant has complied with § 25-402(a)(8) through (10) (and § 25-402(b) if 
the applicant is a restaurant or hotel) or, in the case of a renewal, has fulfilled 
the license requirements of this title. The Board shall make findings of fact with 
respect to each requirement, including the § appropriateness standards set 
forth in §§ 25-313, 25-314, and 25-315, and the food sales requirements for 
restaurants and hotels. 

(b) For the purposes of this section, the record shall close when a hearing is 
concluded. Parties shall have 10 days after the conclusion of the hearing to 
submit proposed findings of fact and conclusions of law to the Board. 

(c) Within 90 days after the close of the record, the Board shall issue its 
written decision accompanied by findings of fact and conclusions of law. The 
Board shall publish and maintain a compilation of its decisions and orders. 

(d)(1) A petition for reconsideration, rehearing, reargument, or stay of a 
decision or order of the Board may be filed by a party within 10 days after the 
date of receipt of the Board's final order. 

(2) The filing or the granting of a petition filed under paragraph (1) of this 
subsection shall not stay the final order unless the stay is specifically ordered 
by the Board. 

(3) A stay shall be granted only upon good cause, which shall consist of 
unusual or exceptional circumstances. 

(e) The Board may establish procedures under § 25-2 11(b) to consider an 
application which is not protested during the protest period. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
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1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

1973 Ed., § 25-115. 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-1 1 5(g)(3). For notes from former 
§ 25-115, see § 25-301. 

Prior Codifications 

1981 Ed., § 25-433. 



Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 



Key Numbers 

Intoxicating Liquors <S^64, 102. 
Westlaw Key Number Searches: 
223kl02. 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors §§ 108, 145 to 



223k64; 



150. 



Notes of Decisions 



In general 1 
Findings 3 
Investigative reports 
Injunctions 6 
Judicial review 5 
Record 4 



1 . In general 

Alcoholic Beverage Control Act does not ex- 
plicitly require hearing before denial of applica- 
tion for transfer of license. D.C. Code 1961, 
§§ 25-106, 25-107, 25-1 15(a), subd. 5. Pollack 
v. Simonson, C.A.D.C.1965, 350 F.2d 740, 121 
U.S.App.D.C. 362. Intoxicating Liquors <&=» 
103(4) 

In proceedings on application for liquor li- 
cense, District of Columbia Alcoholic Beverage 
Control Board did not abuse its discretion in 
refusing to consider hearsay summaries of resi- 
dents' views about proposed license and infor- 
mation concerning potential congestive impact 
of metro station under construction nearby. 
D.C.C.E. § 25-1 11(g). Kopff v. District of Co- 
lumbia Alcoholic Beverage Control Bd., 1977, 
381 A.2d 1372. Intoxicating Liquors <^ 70 

Not only an Alcoholic Beverage Control 
Board finding of moral character and fitness, 
but any finding required by licensing statute, 
must be based only upon evidence in the public 
record of the proceeding, and participants in 
the proceeding must have an opportunity to 
address themselves to that evidence, otherwise 
fundamentals of due process are denied. 
D.C.C.E. §§ 1-1501, l-1509(c), 25-115. Citi- 
zens Ass'n of Georgetown, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 



1972, 288 A.2d 666, on remand 305 A.2d 861. 
Constitutional Law <&* 287.2(3) 

2. Investigative reports 

Procedure for entry into record by Alcoholic 
Beverage Control Board of information in in- 
vestigative reports which is relevant and materi- 
al to statutory criteria for issuance or denial of 
license and which will be relied upon in any 
degree by Board should be fashioned in recog- 
nition of requirement that participants must 
have an opportunity to rebut and of relative 
procedural informality of administrative pro- 
ceeding as contrasted with technical rules of 
evidence in civil litigation. D.C.C.E. § 25-1 15. 
Citizens Ass'n of Georgetown, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1972, 288 A.2d 666, on remand 305 A.2d 861. 
Intoxicating Liquors <S^ 70 

Where there was no indication of reliance by 
licensing authority on any investigative report, 
there was statement by one of the members of 
the authority that it would rely only on the 
public record, and in summary statement of 
facts accompanying decision to grant license, 
authority made reference only to the evidence 
produced at the hearing, it could not be as- 
sumed that authority improperly considered 
matters not of record. D.C.C.E. §§ 1-1510, 
11-72 1(e), 25-115. Citizens Ass'n of George- 
town, Inc. v. District of Columbia Alcoholic 
Beverage Control Bd., 1972, 287 A.2d 87. In- 
toxicating Liquors <&=> 70 

If investigative reports are officially noticed 
by licensing authority or relied on in consider- 
ation of application, such reports should be 
placed in the record and made available to all 
parties. D.C.C.E. § 25-115. Citizens Ass'n of 
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Georgetown, Inc. v. District of Columbia Alco- 
holic^Beverage Control Bd., 1972, 287 A.2d 87. 
Intoxicating Liquors <§=> 70 

3. Findings 

Alcoholic Beverage Control Board is autho- 
rized to make finding that two liquor stores 
within 300 feet proximity are inappropriate for 
particular neighborhood, notwithstanding ab- 
sence of any formal regulation promulgated by 
District Commissioners regarding necessary dis- 
tances between liquor stores. D.C.Code 1961, 
§§ 25-106, 25-107, 25-1 15(a), subd. 5. Pollack 
v. Simonson, C.A.D.C.1965, 350 F.2d 740, 121 
U.S.App.D.C. 362. Intoxicating Liquors <&=> 
59(1) 

Alcoholic Beverage Control Board was re- 
quired to articulate legal basis of its authority to 
disapprove or dismiss petition proposal in oppo- 
sition to liquor license application for objector's 
false representations; although it was possible 
that purging misrepresentations would not undo 
damage caused by falsehoods in petition, Board 
did not explain why it took more drastic action, 
not explicitly authorized under governing stat- 
ute, of dismissing petition. D.C.Code 1981, 
§ 25-1 15(e)(3). Coumaris v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1995, 660 
A. 2d 896. Intoxicating Liquors <S=> 68(5) 

Under D.C.Code 1981, § 25-1 15(a)(6), Alco- 
holic Beverage Control Board, in determining 
whether to renew restaurant's class C liquor 
license, could have disregarded entirely the 
views of neighborhood residents, particularly 
those who did not live in immediate area of the 
restaurant. Upper Georgia Ave. Planning Com- 
mittee v. Alcoholic Beverage Control Bd., 1985, 
500 A.2d 987. Intoxicating Liquors <S=> 102 

Erroneous findings of Alcoholic Beverage 
Control Board regarding the status of public 
hall license and allegations that patrons left 
establishment in intoxicated state were not prej- 
udicial, where Board's conclusion that estab- 
lishment was inappropriate place for reissuance 
of liquor license was supported by findings con- 
cerning noise, litter, public urination and defe- 
cation by patrons, illegal parking, inadequate 
parking facilities, vandalism, and neighborhood 
opposition. D.C.Code 1981, §§ 25-1 1 1(a)(7), 
25-1 1 5(a)(6). LCP, Inc. v. District of Columbia 
Alcoholic Beverage Control Bd., 1985, 499 A.2d 
897. Intoxicating Liquors ( ^> 102 

In granting class C liquor license for hotel 
restaurant, the Alcoholic Beverage Control 
Board adequately addressed and made findings 
on question of whether presence of license 
would alter character of neighborhood and with 
respect to issues and concerns raised by adviso- 
ry neighborhood commission. D.C.Code 1981, 
§§ 1-26 1(d), 25-1 15(a)(6). Foggy Bottom Ass'n 
v. District of Columbia Alcoholic Beverage Con- 
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Note 5 

trol Bd., 1982, 445 A.2d 643. Intoxicating Li- 
quors <&=> 69, 70 

In proceeding on application for issuance of 
liquor license, District of Columbia Alcoholic 
Beverage Control Board entered findings which 
were adequate to address each contested issue, 
including saturation of liquor licenses, parking 
in traffic, refuse storage, character of neighbor- 
hood, and neighborhood wishes and desires. 
D.C.C.E. §§ 1-1 509(e),- 1-1510, 25-107, 25-115. 
Kopff v. District of Columbia Alcoholic Bever- 
age Control Bd., 1977, 381 A.2d 1372. Intoxi- 
cating Liquors &* 70 

Reference in licensing authority's findings to 
"token" opposition did not constitute substan- 
tial error where citizens association petitioning 
for review of grant of license offered no evi- 
dence and individual objectors did nothing 
more than note their objections. D.C.C.E. 
§ 25-1 15. Citizens Ass'n of Georgetown, Inc. v. 
District of Columbia Alcoholic Beverage Control 
Bd., 1972, 287 A.2d 87. Intoxicating Liquors 
<S=>70 

4. Record 

In case of hearing on application to transfer 
alcoholic beverage retailer's license, better prac- 
tice would have been for Alcoholic Beverage 
Control Board to have included in record copies 
of notice of publication required by statute. 
D.C.C.E. § 25-1 15(a), par. 6(b, c). Schiffmann 
v. District of Columbia Alcoholic Beverage Con- 
trol Bd., 1973, 302 A.2d 235. Intoxicating Li- 
quors ©=> 103(4) 

5. Judicial review 

Decision of alcoholic beverage control board 
rejecting application for renewal of liquor li- 
cense was not reviewable by commissioners of 
the District of Columbia. D.C.Code 1951, 
§§ 25-106, 25-114, 25-1 15(b, c), 25-118. Min- 
koff v. Payne, C.A.D.C.1953, 210 F.2d 689, 93 
U.S.App.D.C. 123. Administrative Law And 
Procedure <£=> 513; Intoxicating Liquors &=> 102 

Court of Appeals determination that agency 
regulating issuance of liquor licenses incorrectly 
granted license to applicant applied retroactive- 
ly so as to revoke applicant's previously issued 
license; retroactive application of determina- 
tion did not result in substantial disruption of 
settled transactions since grant of license was 
not based on long-standing legal doctrine which 
was suddenly or surprisingly abandoned by 
court, but rather was only based on erroneous 
ruling by agency that had been secured by ap- 
plicant itself. Chase v. District of Columbia 
Alcoholic Beverage Control Bd., 1995, 669 A. 2d 
1264, adhered to on rehearing. Courts <©=> 
100(1) 

Remarks by member of Alcoholic Beverage 
Control Board, who was also member of Advi- 
sory Neighborhood Commission (ANC) which 
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Note 5 

opposed application for liquor license, to effect 
that conditions in area of license applicant's 
business were worse than indicated by Board 
investigator, could not be ground for reversal of 
Board's denial of application; applicants did 
not show that positions held by member were so 
incompatible as to overcome presumption that 
Board members acted fairly in ruling on appli- 
cation. D.CCode 1981, § 25-111 (a)(6). Park 
v. District of Columbia Alcoholic Beverage Con- 
trol Bd., 1989, 555 A.2d 1029. Intoxicating 
Liquors ^ 71 

Alcoholic Beverage Control Board's refusal, 
in liquor license renewal proceeding, to permit 
restaurant owner to examine for impeachment 
purposes notes of detective who conducted un- 
dercover investigation of drug trafficking activi- 
ties at restaurant by its employees and patrons 
under Jencks Act was not reversible error, 
where testimony by another police officer and 
several other witnesses corroborated detective's 
testimony concerning alleged drug activity. 
D.CCode 1981, §§ l-1510(b), 25-1 15(a); 18 
U.S.C.A. § 3500. K.G.S., Inc. v. District of Co- 
lumbia Alcoholic Beverage Control Bd., 1987, 
531 A. 2d 1001. Administrative Law And Proce- 
dure <&=> 764.1; Intoxicating Liquors <S=» 102 

Alcoholic Beverage Control Board erred in 
allowing one of its members to elicit testimony 
concerning race and residency of restaurant's 
patrons at hearing to determine whether to re- 
new restaurant's liquor license, but error was 
not reversible, where Board did not rely on the 
testimony in its findings of fact and conclusions 
of law. D.CCode 1981, §§ 25-11 1(a)(7), 
25-1 15(a)(6). K.G.S., Inc. v. District of Colum- 
bia Alcoholic Beverage Control Bd., 1987, 531 
A. 2d 1001. Administrative Law And Procedure 
^ 764.1; Intoxicating Liquors <©=» 102 

Advisory neighborhood commission had no 
capacity to seek court review of action of Dis- 
trict of Columbia Alcoholic Beverage Control 
Board in issuing liquor license; area residents 
who were commission members, however, had 
standing to initiate such review and to assert 
rights of commission itself. D.C.C.E. §§ l-171a 
etseq., l-171i(g), 1-1502(9), 1-1510, 25-1 1 1(g), 
25-114, 25-1 15(b); D.C.C.E. Court of Appeals 
Rules, rule 15. Kopff v. District of Columbia 
Alcoholic Beverage Control Bd., 1977, 381 A. 2d 
1372. Intoxicating Liquors <S= 75(2) 

Validity of action of District of Columbia Al- 
coholic Beverage Control Board in issuing li- 
quor license was not mooted as issue by virtue 
of fact that, after license was initially issued and 
before court review of Board's action was com- 
pleted, license was renewed and renewal was 
not contested. D.C.C.E. §§ 1 1-101(2)(A), 
11 -705(b), 25-1 11(g), 25-1 15(b); 

U.S.C.A. Const, art. 1, § 1 et seq.; art. 3, § 1 et 
seq. Kopff v. District of Columbia Alcoholic 
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Beverage Control Bd., 1977, 381 A.2d 1372. 
Intoxicating Liquors ^ 75(1) 

Record on review established no prejudicial 
error in Alcoholic Beverage Control Board's 
compliance with court's prior decision, amount- 
ing to substantial compliance with order that 
Board take further proceedings and enter into 
record all information which would be relevant 
and material to statutory criteria for issuance or 
denial of license and which would be relied 
upon in any degree by the Board. D.C.C.E. 
§§ 1-1510, 25-1 15(a). Citizens Ass'n of George- 
town, Inc. v. District of Columbia Alcoholic 
Beverage Control Bd., 1973, 305 A.2d 861. In- 
toxicating Liquors @=» 75(7) 

Citizens organization had standing to contest 
issuance of liquor license and could properly 
contest Alcoholic Beverage Control Board's ac- 
tions in matter of meeting its statutory obli- 
gations procedurally and substantively, notwith- 
standing that association's opposition to license 
was based fundamentally upon its position that 
area of city was already saturated with estab- 
lishments having liquor licenses, with attendant 
problems flowing from that condition. 
D.C.C.E. §§1-1510, 25-111. Citizens Ass'n of 
Georgetown, Inc. v. District of Columbia Alco- 
holic Beverage Control Bd., 1972, 288 A. 2d 666, 
on remand 305 A. 2d 861. Intoxicating Liquors 
©=» 68(2) 

6. Injunctions 

In suit to enjoin alcoholic beverage control 
board from putting into effect its decision deny- 
ing renewal of liquor license, which decision 
was based upon statutory ground that licensee 
did not have necessary good moral character 
and was not generally fit for the trust to be 
reposed in him by renewal, question before 
court was whether findings of board were so 
arbitrary or capricious, or so unsupported by 
evidence, as to be unwarranted as matter of 
law. D.CCode 1951, §§25-104, 25-106, 
25-1 15(a) (1). Minkoff v. Payne, CA.D.C1953, 
210 F.2d 689, 93 U.S.App.D.C 123. Injunction 
<&=> 130 

Where there was no genuine issue of material 
fact as to whether alcoholic beverage control 
board had discriminated against liquor licensee 
in deciding not to renew his license, suit to 
enjoin board from putting such decision into 
effect was properly resolved by summary judg- 
ment procedure. D.CCode 1951, §§ 25-104, 
25-115 (a) (1); Fed.Rules Civ.Proc. rule 56(c), 
28 U.S.C.A. Minkoff v. Payne, CA.D.C.1953, 
210 F.2d 689, 93 U.S.App.D.C. 123. Federal 
Civil Procedure <£= 2481 

Under circumstances disclosed, including 
showing that net effect of board's failure to 
prescribe adequate rules and regulations had 
been to by-pass wishes of community, plaintiffs 
were entitled to preliminary injunction against 
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operation of liquor store pending review of ly, D.D.C1958, 166 F.Supp. 591, appeal dis- 

board's grant of application for transfer of li- missed 265 F.2d 372, 105 U.S.App.D.C. 180. 

quor license. D.C.Code 1951, §§25-106, Injunction <§=> 138.24 
25-li5(a) 5. Palisades Citizens Ass'n v. Weak- 

§ 25-434, Influencing the application process. 

(a) A person shall not provide, offer to provide, request, or receive anything 
of value for the personal use/ enjoyment, or profit of an individual in exchange 
for the individual's promise not to exercise his or her rights provided under this 
title to object to, or petition against, a license application. 

(b) Any person who violates subsection (a) of this section shall be guilty of a 
criminal misdemeanor, and, upon conviction, shall be imprisoned for not more 
than 90 days, or fined not more than $300, or both. 

(Jan. 24, 1934, ch. 4, § 14a, as added Oct 3, 1992, D.C. Law 9-174, § 2(d), 39 DCR 
5859; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Law 9-174, the "Alcoholic Beverage Control 

law Title 25 of the District of Columbia Official Amendment Act of 1992," was introduced in 

Code. The text of this section is derived from Council and assigned Bill No. 9-125, which was 

provisions formerly found in D.C. Code referred to the Committee on Consumer and 

9 25-115.1. Regulatory Affairs. The Bill was adopted on 

Prior Codifications ^ rst anc ^ secon< ^ readings on June 2, 1992, and 

1981 Ed § 25-434 July 7, 1992, respectively. Signed by the Mayor 

" * on July 27, 1992, it was assigned Act No. 9-280 

Legislative History of Laws and transmitted to both Houses of Congress for 

For D.C. Law 13-298, see notes following its review. D.C. Law 9-174 became effective on 

§ 25-101. October^, 1992. 



Subchapter IV. Review And Resolution Procedures. 

§ 25—441. Hearings — continuances. 

(a) A hearing may be continued for good cause. A written motion for a 
continuance shall be filed with the Board at least 6 days before the scheduled 
hearing date and served upon all parties at least 6 calendar days before the 
hearing. To be granted, the motion shall, in the opinion of the Board, set forth 
good and sufficient cause for continuance or demonstrate that an extreme 
emergency exists. 

(b) A continuance shall not waive the requirements of this chapter governing 
the time in which to file objections, petitions, or other pleadings. 

(c) The Board may, on motion of any party or on its own motion, continue a 
hearing in order to permit an ANC to vote on a material issue in the hearing. 

(d) The Board may waive the provisions of this section if all parties agree to 
a continuance. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—442. Hearings — witnesses. 

(a) A party shall have the right to call and examine witnesses. 

(b) Except as provided in subsection (c) of this section, at any proceeding 
before the Board in a contested case, the Board shall hear as witnesses all 
persons residing within and outside the neighborhood who desire to be heard. 

(c) The Board may exclude any irrelevant or unduly repetitious evidence or 
testimony. 

(d) A witness who shall willfully give false testimony in a proceeding or 
hearing before the Board shall be guilty of perjury. 

(May 3, 2001, D.C. Law 13-298, § 101/48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

Notes of Decisions 

In general 1 refusing to consider hearsay summaries of resi- 

dents' views about proposed license and infor- 

1 I neral mation concerning potential congestive impact 

" T i • i- ,- r i r i- of metro station under construction nearbv. 

In hearing on application lor renewal of h- . . - 
quor license, which alcoholic beverage control p-C.C.E. § 25-1 1 1(g). Kopff v. District of Co- 
board refused to renew on ground that appli- lumbia Alcoholic Beverage Control Bd., 1977, 
cant was not generally fit and did not have 381 A.2d 1372. Intoxicating Liquors <s=» 70 
necessary good moral character, which conclu- Not only an Alcoholic Beverage Control 
sion was based in part upon alleged conspiracy Board finding of moral character and fitness, 
with bootleggers not to make bookkeeping en- but anv finding required by licensing statute, 
tries required by Internal Revenue Code, appli- must be based on] evidence in the public 
cants cross-examination of one of the alleged record of ^ eedi and partic i pants in 
bootle rs, on question ol bias, was not so ^ ,. ^ , ^ .„ t 
restricted as to constitute lack of procedural due th f, Proceeding must have an opportunity to 
process. D.C.Code 1951, §§25-101 et seq., address themselves to that evidence, otherwise 
25-1 15(a)(1); 26 U.S.C.A. § 2857(a). Minkoffv. fundamentals of due process are denied. 
Payne, C.A. D.C. 1953, 210 F.2d 689, 93 U.S.App. D.C.C.E. §§ 1-1501, l~1509(c), 25-115. Citi- 
D.C. 123. Constitutional Law ©^ 287.2(3) zens Ass'n of Georgetown, Inc. v. District of 

In proceedings on application for liquor li- Columbia Alcoholic Beverage Control Bd., 

cense, District of Columbia Alcoholic Beverage 1972, 288 A. 2d 666, on remand 305 A. 2d 861. 

Control Board did not abuse its discretion in Constitutional Law <&^ 287.2(3) 

§ 25-443. Subpoena of witnesses. 

(a) Subpoenas issued by the Board shall be served: 

(1) By an officer of the Metropolitan Police Department; 

(2) By a special process server, at least 18 years of age, designated by the 
Board from among the staff appointed by the Board who are not directly 
involved in the investigation; or 

(3) By a special process server, at least 18 years of age, engaged by the 
Board for this purpose. 
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(b) Witnesses, other than those employed by the District or by the United 
States, shall be entitled to the same fees as are paid witnesses for attendance 
before the Superior Court of the District of Columbia. 

(c) In the case of contumacy or refusal to obey a subpoena, the Superior 
Court of the District of Columbia, upon written request by the Board, shall 
issue an order requiring the contumacious person to appear and testify before 
the Board or to produce evidence if so ordered. 

(Jan. 24, 1934, 48 Stat. 322, ch. 4, § 6; Aug. 27, 1935, 49 Stat. 897, ch. 756, § 2; Sept. 
29, 1982, D.C. Law 4-157, §§ 3, 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, 
§ 2(b)(2), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 3, 34 DCR 907; May 24, 
1994, D.C. Law 10-122, § 2(c), 41 DCR 1658, 48 DCR 2959; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-106. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code ^ ^ _ r , -, „™ ri , 

§ 25-106(c)(2)-(4). For notes from former For DC Law 13 ~ 298 ' see notes snowing 

§ 25-106, see § 25-201. § 25-101. 

Prior Codifications 

1981 Ed., § 25-443. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <s=>129.5. CJ.S. Intoxicating Liquors §§ 215 to 217, 220 

WestlawKey Number Search: 223kl29.5. to 221. 

§ 25—444. Protest hearings; parties identified. 

(a) If a protest is filed in a contested case, the Board shall hold a protest 
hearing for the purpose of receiving evidence and testimony regarding the 
appropriateness of the licensing action. 

(b) The parties to the protest hearing shall be the applicant and the protes- 
tants as identified at the administrative review. 

(c) If there is more than one protestant, the Board, in its discretion, may 
require the protestants to confer among themselves and designate one person to 
conduct the protestants' case. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—445. Settlement conference. 

(a) A settlement conference among the parties shall be held to discuss and 
resolve, if possible, the objections raised by the protestants. 
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(b) If the date of the settlement conference is not arranged on or before the 
date of the administrative review, the applicant shall contact the protestants to 
arrange the conference. 

(c) If the applicant fails to make a good faith effort to contact the protestants 
timely, the Board shall deny the license application unless, in the judgment of 
the Board, the applicant shows good cause for his or her failure to act. 

(d) No protestant shall unreasonably refuse to make himself or herself 
available to attend a settlement conference. 

(e) If the protestant unreasonably refuses to make himself or herself available 
to attend a settlement conference, the Board shall consider the protest with- 
drawn unless, in the judgment of the Board, the protestant shows good cause 
for refusing to be available. 

(f) At the request of any party, the Board may designate a member of its staff 
to attend the settlement conference. 

(g) If the parties fail to reach an agreement on one or more of the protest 
issues they shall so state at the scheduled protest hearing. 

(h) A party may be represented at a settlement conference by an attorney or a 
designated representative who has been authorized to act on the party's behalf. 

(May 3, 2001 , D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—446. Voluntary agreements; approval process; show cause hearing for 
violation. 

(a) The applicant and any protestant may, at any time, negotiate a settlement 
and enter into a written voluntary agreement setting forth the terms of the 
settlement. 

(b) The signatories to the agreement shall submit the agreement to the Board 
for approval, 

(c) If it determines that the voluntary agreement complies with all applicable 
laws and regulations and the applicant otherwise qualifies for licensure, the 
Board shall approve the license application, conditioned upon the licensee's 
compliance with the terms of the voluntary agreement. The Board shall incor- 
porate the text of the voluntary agreement in its order and the voluntary 
agreement shall be enforceable by the Board. 

(d) A voluntary agreement shall run for the term of a license, including 
renewal periods, unless it is terminated or amended in writing by the parties 
and the termination or amendment is approved by the Board. 

(e) The Board shall initiate a show cause hearing upon evidence that a 
licensee has violated a voluntary agreement. Upon a determination that the 
licensee has violated the voluntary agreement, the Board shall penalize the 

98 



APPLICATION AND REVIEW PROCESSES § 25-447 

licensee according to the provisions set forth for violations of a license in 

Chapter 8. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25— 447, Show cause hearing. 

(a) The Board shall receive, at any time during the license period, complaints 
from any person, or the ANC representing the area in which the licensee exists, 
alleging a violation by a licensee of the terms of its license. Complaints shall be 
in writing and set forth enough information to allow the Board or its staff to 
investigate the matter. 

(b) In addition to written complaints identifying the complainant, any person 
may make an anonymous complaint in writing to the Board or orally to any 
ABRA investigator. Anonymous complaints shall be investigated to the best of 
the Board's ability, but may result in no action being taken if the anonymous 
complainant fails to provide the Board or the investigator with adequate 
information. 

(c) Within 30 days of receiving evidence supporting a reasonable belief that 
any licensee or permittee is in violation of the provision of this title or the 
regulations issued under it, the Board shall order the licensee or permittee, by 
personal service or certified mail, to appear before the Board not less than 30 
da}'s thereafter to show cause why the license or permit should not be revoked 
or suspended, or the licensee or permittee penalized, as provided by subchapter 
II of Chapter 8. The notice shall state the time and place set by the Board for 
the hearing. 

(d) The licensee or permittee (or in the case of an entity, all members, 
partners, or officers) shall appear in person, may be represented by counsel, 
and shall be entitled to offer evidence in his, her, or its defense. 

(e) If the licensee or permittee waives the hearing or fails to appear, the 
Board shall proceed ex parte, unless the Board extends the time for the hearing 
for good and sufficient cause. 

(f) If the Board holds a show cause hearing on a complaint made under 
subsection (a) of this section, the Board, in issuing its order, may place certain 
conditions on the license if it determines that the inclusion of the conditions 
would be in the best interests of the locality, section, or portion of the District 
in which the establishment is licensed. The Board, in placing the conditions, 
shall state, in writing, the rationale for its decision. 

(g) All written complaints as set forth under subsection (a) of this section, 
which identify the complainant by name and address, shall be responded to by 
the Board or its staff within 90 days of receipt of the complaint, and shall 
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advise the complainant of the action that the Board or its staff has taken on the 
matter. 

(h) The Board shall maintain records documenting complaints received and 
the action taken in response to the complaint. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law J 3-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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Chapter 5 
Annual Fees. 

Section 

25-501. Annual fees. 

25-502. Mayor may propose alteration in license fees. 

25-503. Minimum annual fees for manufacturer's, wholesaler's, and off -premises re- 
tailer's licenses. 

25-504. Minimum annual fees for on-premises retail licenses, class C and D. 

25-505. Fees for Arena C/X and Washington Convention Center by Mayor. 

25-506. Minimum fees for temporary licenses. 

25-507. Minimum annual fee for solicitor's licenses. 

25-508. Minimum fee for permits and manager's license. 

25-509. Minimum fee for transfer of a license to new owner. 

25-5 10. Minimum fee for amendment to license. 

§ 25-501. Annual fees. 

(a) License fees shall be paid annually. The fee for the first year shall be paid 
at the time of application and the renewal fee shall be paid on or before the 
anniversary date of issuance of the license. 

(b) The applicant shall pay the initial license fee to the D.C. Treasurer. The 
applicant's duplicate receipt shall accompany the application for license. If the 
application for the license is denied, the fee shall be returned. This subsection 
shall not apply to an application for a temporary license. 

(c) A licensee's failure to timely remit the annual fee shall be cause for the 
Board to suspend the license until the licensee pays the fee and any fines 
imposed by the Board for late payment. If a licensee is 90 days delinquent on 
payment of the renewal fee, the Board shall give notice to the licensee of its 
intent to revoke the license. The licensee shall have 14 days to respond to the 
notice. If the Board thereafter determines that the failure to pay the fees and 
fines is not for good cause, the Board shall revoke the license. 

(d) The Board may establish license periods at intervals necessary to facili- 
tate efficient processing of applications. If the Board changes a license period, 
the licensee shall pay the proportionate amount of the annual license fee. If the 
Board issues a license for less than one year, the licensee shall pay a fee 
reduced by the proportionate amount of the annual fee. 

(e) The fee for a temporary license shall be assessed according to the number 
of days for which the license is issued and shall be paid at the time of the 
application. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legis!ative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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§ 25—502, Mayor may propose alteration in license fees. 

The Mayor may propose regulations, subject to approval in accordance with 
§ 25-21 1(b), to alter the license fees established by this chapter or to create 
additional license categories. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 1 1; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-111. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ _ _ T ^ ^ nn _ „ 

§ 25-lll(a)(13)(B). For notes from former For DC - Law .13-298, see notes following 

§ 25-111, see § 25-110. § 25-101. 

Prior Codifications 

1981 Ed., § 25-502. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <^44, 89,1. C .J.S. Intoxicating Liquors §§ 90, 199 to 201. 

Westlaw Key Number Searches: 223k44; 
223k89.1. 

§ 25-503, Minimum annual fees for manufacturer's, wholesaler's, and off- 
premises retailer's licenses. 

The minimum annual fees for a manufacturer's, wholesaler's, and off-premis- 
es retailer's licenses shall be as set forth on the following: 



License Class 


Cost/year 


MANUFACTURERS 




Manufacturer's license, class A. (rectifying plant) 


$6,000 


Manufacturer's license, class A. (distillery) 


$6,000 


Manufacturer's license, class A. (winery) 


$1,500 


Manufacturer's license, class A. (distillery producing more than 50% 
nonbeverage alcohol) 


$3,000 


Manufacturer's license, class B. (brewery) 


$5,000 
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License Class 


Cost/year 


WHOLESALERS 




Wholesaler's license, class A. (beer, wine, and spirits) 


$4,000 


Wholesaler's license, class B. (beer and wine) 


$2,000 


OFF-PREMISES RETAILERS 




Retailer's license (off-premises), class A. (beer, wine, and spirits) 


$2,000 


Retailer's license (off-premises), class B. (beer and wine) 


$1,000 



(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

1973 Ed. , § 25-111. 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-1.1 1(a). For notes from former § 25-1 11, 
see§ 25-110. 

Prior Codifications 

1981 Ed., § 25-503. 



Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 



Key Numbers 

Intoxicating Liquors ^44, 89.1. 
Westlaw Key Number Searches: 
223k89.1. ' 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors §§ 90, 199 to 201. 
223k44; 



§ 25-504, Minimum annual fees for on-premises retail licenses, class C and 

D. 

The minimum annual fees for an on-premises retailer's licenses, class C and 
D, shall be as set forth on the following schedule. Capacity shall be the posted 
level of occupancy approved under the Construction Codes, as defined under 
§ 6-1401 and as set forth in Title 12 of the District of Columbia Municipal 
Regulations. 



Type 


Capacity 


Class C (beer, 
wine, spirits) 


Class D (beer & 
wine) 


Restaurant 


99 or fewer. 


$500 


$300 
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Type 


Capacity 


Class C (beer, 
wine, spirits) 


Class D (beer & 
wine) 




100 to 199. 


$1,000 


$600 




200 to 499. 


$1,500 


$900 




500 or more. 


$2,000 


$1,200 


Tavern 


99 or fewer. 


$800 


$500 




100 to 199. 


$1,600 


$1,000 




200 or more. 


$2,400 


$1,500 


Nightclub 


99 or fewer. 


$1,500 


$1,000 




200 to 499. 


$2,500 


$1,500 




500 to 999. 


$3,500 


$2,000 




1,000 or more. 


$4,500 


$3,500 


Hotel 


99 or fewer guest rooms. 


$2,000 


$1,000 




100 or more guest rooms. 


$4,000 


$2,000 


Club 




$1,500 


$500 


Multipurpose 
facility 




$1,500 


$500 


Marine vessel 


Single vessel. 


$1,500 


$750 


Marine vessel line 


3 or fewer vessels and 
dockside waiting areas. 


$2,500 


$1,000 




Each additional vessel or 
dockside waiting area. 


$1,500 


$500 


Railroad dining or 
club car 


Single car. 


$500 


$250 


Railroad company 


All dining or club cars. 


$1,500 


$750 


Caterer 


More than $200,00/year 
annual revenue 


$2,000 


— 


Caterer 


$200,000 or less per year 
annual revenue 


$1,000 


— 


Caterer 


$100,000 or less per year 
annual revenue 


$500 


— 


Caterer 


$50,000 or less per year 
annual revenue 


$250 


— 


Caterer 


$25,000 or less per year 
annual revenue 


$100 


— 



(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
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Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-111. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code ^ ^ ^ r «_ „ rt r ,, 

§ 25-1 11(a). For notes from former § 25-111, For DC - Law 13 ~ 298 ' see noles Allowing 

see§ 25-110. § 25-101. 

Prior Codifications 

1981 Ed., § 25-504. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <^44, 89.1. c j s intoxicating Liquors §§ 90, 199 to 201. 

Westlaw Key Number Searches: 223k44; 
223k89.1. 

§ 25-505, Fees for Arena C/X and Washington Convention Center by 

Mayor. 

The annual license fee for the retailer's licenses, class Arena C/X, for the DC 
Arena and for the Washington Convention Center shall be established by the 
Mayor. 

(May 3, 2001, D.C. Law 1 3-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—506. Minimum fees for temporary licenses. 

(a) The minimum fee for the issuance of a temporary license shall be the 
following: 



Temporary license (class F) (beer and wine) 


$100/day 


Temporary license (class G) (spirits, beer, and wine) 


$300/day 



(b) Upon request, the Board has the authority to reduce the fee to $150 per 
day, for a temporary license, class G, or to $50 per day, for a temporary license, 
class F, for nonprofit organizations. This reduction shall only be available once 
each calendar year to any single organization. 

(c) The Board may create regulations and fees, in accordance with 
§§ 25-2 11(b) and 25-502, to permit an on-premises retailer under a restaurant 
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license to apply for a one-day substantial change to the size of their licensed 
premises to expand the establishment's interior or exterior space in order to 
facilitate participation in community or street festivals. The Board shall not 
grant permission for this change more than twice in any calendar year for any 
establishment. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1, 2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. .159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 841.2; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-111. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ^ ^ ^ T , ^ ™ rt ,- n 

§ 25-11 l(a)(10). For notes from former For DC * Law. J 3-298, see notes following 

25-1 11, see § 25-110. § 25-101. 

Prior Codifications 

1981 Ed., § 25-506. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3=44, 89.1. c j S . Intoxicating Liquors §§ 90, 199 to 201. 

Westlaw Key Number Searches: 223k44; 
223k89.1. 

§ 25-507. Minimum annual fee for solicitor's licenses. 

The minimum annual fee for a solicitor's license shall be $250. 
(May 3, 2001, D.C. Law 13-298, § 101/48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—508. Minimum fee for permits and manager's license. 

The minimum fees for permits and manager's license shall be as follows: 



Brew pub permit 


$3,000/vear 


Tasting permit for class A licensees 


$100/vear 


Importation permit 


$5 


Manager's license 


$100/vear 
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(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-509. Minimum fee for transfer of a license to new owner. 

The minimum fee for transfer of a license to a new owner shall be $150. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 16; May 27, 1949, 63 Stat. 135, ch. 146, title V, 
§ 503; Mar, 5, 1981, D.C. Law 3-157, § 2(d), 27 DCR 5117; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-117. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ n 

§ 25-117. For notes from former § 25-117, For D - c - Law 13 " 298 ' see notes following 

see§ 25-316. § 25-101. 

Prior Codifications 

1981 Ed., § 25-509. 

§ 25—510. Minimum fee for amendment to license. 

The minimum fee for an amendment to a license which results in an 
inspection of the licensed premises shall be $25. 

(Jan. 24, 1934, 48 Stat. 324, ch. 4, § 11; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 1; June 
18, 1934, 48 Stat. 997, ch. 588; July 2, 1935, 49 Stat. 444, ch. 359; Aug. 27, 1935, 49 
Stat. 898, 899, ch. 756, §§ 3-7; June 15, 1938, 52 Stat. 691, ch. 396, §§ 1,2; May 27, 
1949, 63 Stat. 133, ch. 146, title V, § 501; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(d); May 31, 1962, 76 Stat. 89, Pub. L. 87-470, § 1; Dec. 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 2; Apr. 6, 1977, D.C. Law 1-102, § 2(a), (b), 23 DCR 8732; Apr. 18, 
1978, D.C. Law 2-73, § 3, 24 DCR 7066; Mar. 5, 1981, D.C. Law 3-157, § 2(b), 27 DCR 
5117; Sept. 29, 1982, D.C. Law 4-157, §§ 6, 15, 29 DCR 3617; Mar. 10, 1983, D.C. Law 
4-204, § 2, 30 DCR 185; Aug. 2, 1983, D.C. Law, 5-16, § 3, 30 DCR 3193; Mar. 8, 
1984, D.C. Law 5-51, § 2(a), 30 DCR 5927; Mar. 7, 1987, D.C. Law 6-217, § 5, 34 DCR 
907; Aug. 17, 1991, D.C. Law 9-40, § 2(b), 38 DCR 4974; May 24, 1994, D.C. Law 
10-122, § 2(e), 41 DCR 1658; Mar. 26, 1999, D.C. Law 12-202, § 2(b), 45 DCR 8412; 
Apr. 20, 1999, D.C. Law 12-261, § 2003(q)(l), 46 DCR 3142; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-111. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ^ ^^ _ _ „__ r ,. 

§ 25-11 l(a)(13)(A). ' For notes from former For DC - Law 13 ~ 298 ' see notes lowing 

§ 25-111, see § 25-110. §25-101. 

Prior Codifications 

1981 Ed., § 25-510. 
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Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <s*44, 89.1. c.J.S. Intoxicating Liquors §§ 90, 199 to 201 . 

Westlaw Key Number Searches: 223k44; 
223k89.1. 
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Section 

25-601 
25-602 
25-603 
25-604 
25-605 
25-606 
25-607 
25-608 
25-609 



Chapter 6 
Protests, Referendum, and Complaints. 



Standing to file protest against a license. 

Filing a protest — timing and requirements. 

Referendum process — general provisions. 

Application to initiate a referendum process. 

Referendum— AN C review of petition proposal and statement. 

Circulation of approved statement. 

Approval of petitions submitted to the Board. 

Licenses exempt from referendum process. 

ANC comments. 



§ 25-60 1. Standing to file protest against a license. 

The following persons may protest the issuance or renewal of a license, the 
approval of a substantial change in the nature of operation as determined by 
the Board under § 25-404, a new owner license renewal, the transfer of a 
license to a new location, or initiate a referendum as set forth in § 2845 

(1) An abutting property owner; 

(2) A group of no fewer than 5 residents or property owners of the District 
sharing common grounds for their protest; provided, that in a moratorium 
zone established under § 25-351 (or in existence as of May 3, 2001), a group 
of no fewer than 3 residents or property owners of the District sharing 
common grounds for their protest; 

(3) A citizens association incorporated under the laws of the District of 
Columbia located within the affected area; 

(4) An affected ANC; 

(5) In the case of property owned by the District within a 600-foot radius 
of the establishment to be licensed, the Mayor; 

(6) In the case of property owned by the United States within a 600-foot 
radius of the establishment to be licensed, the designated custodian of the 
property; or 

(7) The Metropolitan Police Department District Commander, or his or her 
designee, in whose Police District the establishment resides. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 2 5—602 • Filing a protest — timing and requirements. 

(a) Any person objecting, under § 25-601, to the approval of an application 
shall notify the Board in writing of his or her intention to object and the 
grounds for the objection within the protest period. 
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(b) If the Board has reason to believe that the applicant did not comply fully 
with the notice requirements set forth in subchapter II of Chapter 4, it shall 
extend the protest period as needed to ensure that the public has been given 
notice and has had adequate opportunity to respond. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(0, 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ' _ _ T ^ ___ _ .. 

§ 25-1 15(c)(4). For notes from former For DC - Law 13 ~ 298 ' see notes following 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

198.1 Ed., § 25-602. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors <3=»64, 102. c.J.S. Intoxicating Liquors §§108, 145 to 

Westlaw Key Number Searches: 223k64; |50 

223R102. 

§ 25-603. Referendum process — general provisions. 

(a) Notwithstanding any other provision of this title, the Board shall deny an 
application for a new license, a change of license class, or the transfer of a 
license to a new location upon receiving valid written objections from the 
majority of registered voters residing within a 600-foot radius of the establish- 
ment to be licensed; provided, that an application to transfer a license to a new 
location that is within 600 feet of the former location of the licensed establish- 
ment, shall be excepted from this chapter. Notwithstanding any other provision 
of this title, the Board also shall deny an application for nude performance 
entertainment at a new location upon receiving valid written objections from 
the majority of registered voters residing within a 1200-foot radius of the 
establishment. 

(b) A majority shall be more than 1/2 of the total number of persons 
registered to vote in the District on the date of the license application and 
whose voter registration is at an address within the 600-foot radius (or 
1200-foot radius in the case of an application for nude performance entertain- 
ment) delineated by the Board as stipulated in § 25-606. Each person shall be 
entitled to one vote on the referendum. 

(c) Any person who holds a license issued under this title shall be ineligible 
to vote on the referendum and shall not be counted in calculating a majority. 
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(d) Objections shall be submitted on petition forms prescribed by the Board 
and shall be signed by the objectors. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ' _ ... 

§ 25-1 15(e)(1), (2). For notes from former For DC - Law 13-298, see notes following 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed.,§ 25-603. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors e=>64, 102. C J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; \^q 
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Notes of Decisions 



In general 1 Alcoholic Beverage Control Board's conclu- 

sion that statute, relating to the objections of 

1 In general neighboring property owners to the grant of an 

"Alcoholic Beverage Control Board may, and application for a liquor license, was inapplica- 

indeed must, reject petition proposal in opposi- ble t0 applicant s license transfer application 

tion to liquor license application if petition is was neither arbitrary nor capricious; the Board 

discriminatory or unlawful, even though Alco- properly concluded that there was a Class "A" 

holic Beverage Control Act does not explicitly license in existence at the proposed new loca- 

authorize Board to disapprove or dismiss peti- tion and on the date the application for transfer 

tion. D.C. Code 1981, § 25-1 15(e). Coumaris was filed. D.C.Code 1973, § 25-li5(c). Don- 

v. District of Columbia Alcoholic Beverage Con- nelly v. District of Columbia Alcoholic Beverage 

trol Bd., 1995, 660 A.2d 896. Intoxicating Li- Control Bd., 1982, 452 A.2d 364. Intoxicating 

quors@=>68(l) Liquors ©=> 103(4) 

§ 25—604. Application to initiate a referendum process. 

(a) To initiate the referendum process, an eligible protestant, as set forth in 
§ 25-601, shall submit to the Board a petition proposal, on a form prescribed 
by the Board, and a statement of no more than 100 words identifying the basis 
for the objection. The basis for the objection shall be the reason that the 
issuance of the license does not meet one or more of the appropriateness 
standards as set forth in §§ 25-313, 25-314, 25-315, and 25-316. The eligible 
objector shall at the same time submit the petition proposal and the statement 
to the ANC representing the area in which the applicant requests the license. 
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(b) A petition form that does not contain a Board-approved statement shall 
be inadmissible and the persons signing an inadmissible form shall not be 
counted as objecting to the license application. 

(c) Within 10 business days from the date of receiving the proposed state- 
ment, the Board shall determine whether the proposed statement is nondis- 
criminatory in effect or intent according to the standards established by Unit A 
of Chapter 14 of Title 2, and whether it complies with the requirements of this 
title, the regulations issued under this title, and any other applicable law and 
regulations of the District. The Board may revise the proposed statement, 
subject to the consent of the objector, or may request the objector to submit a 
revised statement. Upon determining that the statement complies with the 
requirements of this section, the Board shall approve the statement. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section us derived from Legis i ative History of Laws 
provisions formerly found in D.C. Code 

§ 25-1 15(e)(3). For notes from former For D.C, Law 13-298, see notes following 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed., § 25-604. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <®»64, 102. c j s Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; ^q 
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Notes of Decisions 



In general 1 On petition for review of order granting appli- 
Basis for objection 2 cation for transfer of retail liquor license, evi- 
dence did not support claim that Alcoholic Bev- 
erage Control Board had furnished petitioners 
1. in general w i|. n am biguous and misleading instructions for 
If petition proposal in opposition to liquor preparation of protest petitions. D.C.C.E. 
license application contains defect that can be §§ 25-1 11(f), 25-1 15(a), par. 6(b, c), 25-117. 
cured, Alcoholic Beverage Control Board may Schiffmann 'v. District of Columbia Alcoholic 
revise proposed statement with objector's con- Beverage Control Bd., 1973, 302 A.2d 235. In- 
sent or may request objector to revise state- toxicatine Liquors <®» 103(5) 
merit. D.C.Code 1981, § 25-1 15(e)(3). Coum- 

aris v. District of Columbia Alcoholic Beverage 2. Basis for objection 

Control Bd., 1995, 660 A.2d 896. Intoxicating Alcoholic Beverage Control Board may, and 

Liquors <3=» 68(.5) indeed must, reject petition proposal in opposi- 

112 



PROTESTS, REFERENDUM, AMD COMPLAINTS § 25-605 

Note 1 

tion to liquor license application if petition is disapprove or dismiss petition proposal in oppo- 

discriminatory or unlawful, even though Alco- sition to liquor license application for objector's 

holic Beverage Control Act does not explicitly false representations; although it was possible 

authorize Board to disapprove or dismiss peti- that purging misrepresentations would not undo 

tion. D.C.Code 1981, § 25-1 15(e). Coumaris damage caused by falsehoods m petition, Board 

t^.., r^i u- *i i_i-r> r* did not explain why it took more drastic action, 

v. District of Columbia Alcoholic Beverage Con- A v ¥ , y . , , . ' 

t ni i<^ c ,,n a ^i on^ t , • f- t- not explicitly authorized under governing stat- 

trol Bd., 1995 660 A.2d 896. Intoxicating Li- ^ J dismissing pelHion . DC.Code 1981, 

quors^68(l) § 25-1 15(e)(3). Coumaris v. District of Colum- 

Alcoholic Beverage Control Board was re- bia Alcoholic Beverage Control Bd., 1995, 660 
quired to articulate legal basis of its authority to A. 2d 896. Intoxicating Liquors <&* 68(5) 

§ 25-605 o Referendum — ANC review of petition proposal and statement. 

(a) Within 45 days after the receipt of the petition proposal and statement, 
the ANC representing the area shall vote upon the merit of the objection. 

(b) The ANC shall notify the Board and the member of the Council represent- 
ing the ward in which the ANC is located of the results of the vote. 

(c) If the ANC representing the area did not vote on the referendum within 
the 45 days allotted by this section, the Board shall deem the ANC to have 
waived its opportunity to comment on the referendum. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-1 15. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _^ 

§ 25-1 15(e)(3). For notes from former For DC * Law 13 ~298, see notes following 

§ 25-1 15, see § 25-301. § 25-101. 

Prior Codifications 

1981 Ed., § 25-605. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ^-64, 102. c JS intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; \^q 

223kl02. 

Notes of Decisions 

In general 1 sory Neighborhood Commission (ANC) which 

opposed application for liquor license, to effect 

that conditions in area of license applicant's 

1. In general business were worse than indicated by Board 

Remarks by member of Alcoholic Beverage investigator, could not be ground for reversal of 

Control Board, who was also member of Advi- Board's denial of application; applicants did 
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§ 25-605 ALCOHOLIC BEVERAGES 

Note 1 

not show that positions held by member were so Alcoholic Beverage Control Bd., 1977, 38 J A. 2d 
incompatible as to overcome presumption that 1372. Intoxicating Liquors <3=> 75(2) 
Board members acted fairly in ruling on appli- i n proceedings before District of Columbia 
cation. D.C. Code 1981, § 25-1 1 1(a)(6). Park Alcoholic Beverage Control Board on applica- 
v. District of Columbia Alcoholic Beverage Con- tion for liquor license, requirement in duties 
trol Bd., 1989, 555 A.2d 1029. Intoxicating an d responsibilities of the Advisory Neighbor- 
Liquors ©=> 71 hood Commissions Act of 1975 that "great 
Advisory neighborhood commission had no weight" be given to views of advisory neighbor- 
capacity to seek court review of action of Dis- hood commissions implied that explicit reier- 
trict of Columbia Alcoholic Beverage Control ence should be given by Board to each ANC 
Board in issuing liquor license; area residents issue and concern as such, that specific findings 
who were commission members, however, had and conclusions with respect to each should be 
standing to initiate such review and to assert made, and that ANC be acknowledged as source 
rights of commission itself. D.C.C.E. §§ l-171a of issue or concern. D.C.C.E. §§ l-171i(d), 
et seq., l-171i(g), 1-1502(9), 1-1510, 25-1 11(g), 25-115(b). Kopff v. District of Columbia Alco- 
25-114, 25-1 15(b); D.C.C.E. Court of Appeals holic Beverage Control Bd., 1977, 381 A. 2d 
Rules, rule 15. Kopff v. District of Columbia 1372. Intoxicating Liquors ^ 69 

§ 25-606. Circulation of approved statement. 

(a) Within 30 days after the date of approval of the petition statement, the 
Board shall: 

(1) Notify the applicant of the initiation of the referendum process and 
provide the applicant with a copy of the approved statement; 

(2) Provide the applicant and the initiators of the referendum process with 
a map and written description of the boundaries of the 600-foot radius (or 
1200-foot radius in the case of an application for nude performance enter- 
tainment) surrounding the establishment for which the license is sought; 

(3) Provide the applicant and the initiators of the referendum process with 
a list of the names and addresses of the registered voters residing within the 
600-foot radius (or 1200-foot radius in the case of an application for nude 
performance entertainment); and 

(4) Provide written notice of the referendum process by first-class mail to 
each registered voter residing within the 600-foot radius (or 1200-foot radius 
in the case of an application for nude performance entertainment), stating the 
identity of the applicant, the street address of the applicant's establishment, 
the class of license sought, the type of establishment and nature of operation 
proposed, the names and addresses of initiators of the referendum process, 
and the content of the petition statement approved by the Board. 

(b) The petition forms circulated to obtain the signatures of eligible objectors 
shall state whether the ANC voted in support of, or in opposition to, the license. 

(c) The period for collecting signatures on a petition shall be 45 days from 
the date that the Board completes the notifications required by subsection (a) of 
this section. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
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DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(0, 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code _ . _ _ _ . _ ___ ^ r n 

§ 25-1 15(e)(3), (4). For notes from former For DC - Law 13 ~ 298 ' see notes Allowing 

§ 25-115, see § 25-301. § 25-101. 

Prior Codifications 

1981 Ed., § 25-606. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors @»64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; |5q 

223kl02. 

§ 25-607. Approval of petitions submitted to the Board. 

(a) Upon receiving completed petitions, the Board shall establish a period of 
15 days during which the applicant or any other person may challenge the 
validity of the signatures. The Board shall provide the applicant with timely 
notification of the challenge period. 

(b) Within 15 days after the expiration of the challenge period, the Board 
shall determine whether the referendum meets the requirements of this chapter 
for denial of the license application, and, if so, shall deny the license applica- 
tion. 

(c) If the Board determines at any time that proponents, circulators, or 
signers of a petition acted due to motives that are inconsistent with the 
limitations set forth in § 25-604 or any other provision of law, the Board shall 
declare the petition void. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat. 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (f); Aug. 2, 1968, 82 Stat. 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(f), 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Prior Codifications 

law Title 25 of the District of Columbia Official 1981 Ed., § 25-607. 

Code. The text of this section is derived from 1973 Ed., § 25-115. 

provisions formerly found in D.C. Code . . . M . f 

§ 25-1 15(e)(6) - (7A). For notes from former e ^ 1S a * V ^ T 1S ° y 1 ^'-,?^ VS , r n ■ 

c -,- iic c ^ -> rt * For D.C. Law 13-298, see notes following 

§ 2^-1 15, see § 25-301. §25-101 
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Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <£=»64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; \$q 

223kl02. 

§ 25-608. Licenses exempt from referendum process. 

Applications for a solicitor's license or a temporary license shall be exempt 
from the referendum process. 

(Jan. 24, 1934, 48 Stat. 327, ch. 4, § 14; Aug. 25, 1937, 50 Stat. 802, 803, ch. 766, §§ 1, 
2; June 15, 1938, 52 Stat 691, ch. 396, § 3; June 29, 1953, 67 Stat. 103, ch. 159, 
§ 404(e), (I); Aug. 2, 1968, 82 Stat 616, Pub. L. 90-450, title IV, § 404; Mar. 5, 1981, 
D.C. Law 3-146, § 4, 27 DCR 4753; Sept. 29, 1982, D.C. Law 4-157, §§ 8, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(4), (c), 30 DCR 5927; June 29, 1984, D.C. 
Law 5-97, § 2, 31 DCR 2556; Mar. 7, 1987, D.C. Law 6-217, § 9, 34 DCR 907; June 5, 
1987, D.C. Law 7-7, § 2, 34 DCR 2640; Oct. 3, 1992, D.C. Law 9-174, § 2(b), (c), 39 
DCR 5859; May 24, 1994, D.C. Law 10-122, § 2(0, 41 DCR 1658; Apr. 20, 1999, D.C. 
Law 12-261, § 2003(q)(2), 46 DCR 3142; Oct. 20, 1999, D.C. Law 13-39, § 2, 46 DCR 
6548; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-115. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ^ ^ _ T „ ,, _ rtn „ „ 

§ 25-11 5(e)(10). For notes from former For DC - Law 13 ~ 298 ' see notes following 

§ 25-115, see § 25-301. §25-101. 

Prior Codifications 

1981 Ed., § 25-608. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <S=>64, 102. c.J.S. Intoxicating Liquors §§ 108, 145 to 

Westlaw Key Number Searches: 223k64; \^q 

223kl02. 

§ 25-609. ANC comments. 

The affected ANC shall notify the Board in writing of its recommendations, if 
any, not less than 7 calendar days before the date of the hearing. Whether or 
not the ANC participates as a protestant, the Board shall give great weight to 
the ANC recommendations as required by subchapter V of Chapter 3 of Title 1 . 
The applicant shall have the opportunity to respond to the ANC recommenda- 
tions in a manner to be prescribed in the rules adopted by the Board. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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Chapter 7 
Standards of Operation. 

Subchapter I. Staff Requirements. 
Section 

25-701. Board-approved manager required. 

25-702. Employees — notice of employee's criminal conviction. 

Subchapter II. Posting Of Signs. 

25-71 1 . Posting and carrying of licenses. 

25-712. Warning signs regarding dangers of alcohol consumption during pregnancy 

required. 
25-713. Retail licensee required to post current legal drinking age and notice of 

requirement to produce valid identification displaying proof of age. 

Subchapter III. Hours; Noise Restrictions; Control Of Litter. 

25-721. Hours of sale and delivery for manufacturers and wholesalers. 

25-722. Hours of sale and delivery for off-premises retail licensees. 

25-723. Hours of sale and service for on-premises retail licensees and temporary 

licensees. 

25-724. Board authorized to further restrict hours of operation. 

25-725. Noise from licensed premises. 

25-726. Control of litter. 

Subchapter IV. Sale On Credit, Gifts, And Loans. 

25-73 1 . Credit and delinquency. 

25-732. Payment plan for use in extenuating circumstances. 

25-733. Delivery and payment records and reports. 

25-734. Sale by retailer of beverages on credit prohibited. 

25-735. Gifts and loans from manufacturer prohibited. 

25-736. Gifts and loans from wholesaler prohibited. 

Subchapter V, Restrictions On Sales, Promotions, And Service. 

25-741. Go-cups and back-up drinks prohibited. 
25-742. Solicitation of drinks prohibited. 
25-743. Tie-in purchases prohibited. 

Subchapter VI. Limitations On Container Number, Size, Labeling, And Storage. 

25-75 1 . Limitations on container size. 

25-752. Containers to be labeled. 

25-753. Keg registration required; procedures specified. 

25-754. Restrictions on storage of beverages. 

Subchapter VII. Physical Space And Advertising. 

25-761. Structural requirements. 

25-762. Substantial changes in operation must be approved. 

25-763. Restrictions on use of signs. 

25-764. Advertisements related to alcoholic beverages in general. 

25-765. Advertisement on windows and doors of licensed establishment. 

25-766. Prohibited statements. 
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Section 



Subchapter VIII. Reporting; Importation. 



25-77.1. Reporting. 

25-772. Unlawful importation of beverages. 

Subchapter IX. Minors And Intoxicated Persons. 

25-781. Sale to minors or intoxicated persons prohibited. 

25-782. Restrictions on minor's entrance into licensed premises. 

25-783. Production of valid identification document required; penalty. 

25-784. Sale or distribution of beverages by minor prohibited. 

25-785. Delivery, offer, or otherwise making available to persons under 21; penalties. 

Subchapter X. Temporary Surrender Of License — Safekeeping. 

25-79.1. . Temporary surrender of license — safekeeping. 

Subchapter XI. Vaiet Parking. 

25-796. Valet parking. 



Subchapter I. Staff Requirements. 

§ 25—701. Board-approved manager required. 

(a) A person designated to manage an establishment shall possess a manag- 
er's license. 

(b) A licensee shall notify the Board within 7 calendar days of a manager's 
conviction for other than a minor traffic violation. 

(c) This section shall not apply to licensees who personally superintend the 
establishment during licensed hours of sale. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enaeted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-702o Employees — notice of employee's criminal conviction, 

A licensee shall immediately notify the Board in writing if the licensee 
discovers that a employee who sells or serves any alcoholic beverage has, at any 
time up to 5 years before or during her or his employment, been convicted for 
other than minor traffic violations. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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STANDARDS OF OPERATION § 25-712 

Subchapter II. Posting Of Signs. 

§ 25-7 1 1 . Posting and carrying of licenses. 

(a) A person receiving a license to manufacture, sell, or permit the consump- 
tion of alcoholic beverages shall frame the license under glass and post it 
conspicuously in the licensed establishment. If a voluntary agreement is a part 
of the license, the license shall be marked "voluntary agreement on file" by the 
Board, and the licensee shall make a copy of the voluntary agreement immedi- 
ately accessible to any member of the public, official of ABRA, or officer of the 
Metropolitan Police Department upon request. 

(b) The licensee under a retail license or a club license, shall post, in a 
conspicuous place on the front window or front door of the licensee's premises, 
the correct name or names of the licensee or licensees and the class and 
number of the license in plain and legible lettering not less than one inch nor 
more than 1.25 inches in height. 

(c) A licensee under a temporary license shall have the license available for 
inspection by any member of the Board, employee of the Board, or member of 
the Metropolitan Police Department during the event for which the license was 
issued. 

(d) A licensee under a solicitor's license shall, while soliciting orders, carry 
the license upon his or her person and shall exhibit the license, upon request, to 
any member of the Board, employee of the Board, or member of the Metropoli- 
tan Police Department. 

(e) A licensee under a manager's license shall, while managing a licensed 
establishment, carry the license upon his or her person and shall exhibit the 
license, upon request, to any member of the Board, employee of the Board, or 
member of the Metropolitan Police Department. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—712. Warning signs regarding dangers of alcohol consumption during 

pregnancy required. 

(a) A licensees shall post in a conspicuous place, in accordance with regula- 
tions, a sign which reads: "Warning: Drinking alcoholic beverages during 
pregnaney can cause birth defects/'. 

(b) If the Board determines that action in addition to that required by 
subsection (a) of this section is necessary to accomplish the objectives of this 
title, the Board may require additional warnings. 

(c) The Board shall prepare the signs and make them available at no charge 
to licensees. 
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(d) Each day of noncompliance shall constitute a separate violation of this 
section. 

(e) A violation of this section shall be punishable by a civil penalty not to 
exceed $100. 

(Jan. 24, 1934, ch. 4, § 47, as added Nov. 19, 1985, D.C. Law 6-57, § 2, 32 DCR 5722; 
May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Law 6-57, the "Consuming Alcohol During 

law Title 25 of the District of Columbia Official Pregnancy Warning Signs Act of 1985," was 
Code. The text of this section is derived from introduced in Council and assigned Bill No. 
provisions formerly found in D.C. Code 6 - 198, which was referred to the Committee on 

Consumer and Regulatory Affairs. The Bill was 

Prior Codifications adopted on first and second readings on July 9, 

1981 Ed., § 25-712. 1985, and September 10, 1985, respectively. 

Signed by the Mayor on September 30, 1985, it 
Legislative History of Laws was assigned Act * No 6 _ 80 and transmitted to 

§ 25-1 ?1 C * LaW 13 " 298 ' S6e n ° teS g both Houses of Congress for its review. 

§ 25-713, Retail licensee required to post current legal drinking age and 
notice of requirement to produce valid identification display- 
ing proof of age. 

A retail licensee shall post a notice, maintained in good repair and in a place 
clearly visible from the point of entry to the establishment, stating: 

(1) The minimum age required for the purchases of an alcoholic beverage; 
and 

(2) The obligation of the patron to produce a valid identification document 
displaying proof of legal drinking age. 

(Jan. 24, 1934, 48 Stat. 331, ch. 4, § 20; Aug. 27, 1935, 49 Stat. 901, ch. 756, § 10; 
June 29, 1953, 67 Stat. 104, ch. 159, § 404(g); Sept. 29, 1982, D.C. Law 4-157, § 12, 29 
DCR 3617; Sept. 26, 1984, D.C. Law 5-106, § 2, 31 DCR 3381; Feb. 24, 1987, D.C. 
Law 6-178, § 2(a), 33 DCR 7654; Mar. 7, 1987, D.C. Law 6-217, § 12, 34 DCR 907; 
Sept. 11, 1993, D.C. Law 10-12, § 2(c), 40 DCR 4020; May 24, 1994, D.C, Law 10-122, 
§ 2(i), 41 DCR 1658; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-121. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ n 

§ 25-121(e). For notes from former § 25-121, For D * C - Law 13 ~ 298 ' see notes following 

see§ 25-781. § 25-101. 

Prior Codifications 

1981 Ed., § 25-713. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors @=»1 18, 1 19. C J.S. Intoxicating Liquors §§ 227, 229. 



Westlaw Key Number Searches: 223kll8; 
223kM9. 
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STANDARDS OF OPERATION § 25-723 

Subchapter III. Hours; Noise Restrictions; Control Of Litter. 

§ 25-721, Hours of sale and delivery for manufacturers and wholesalers. 

(a) A licensee under a manufacturer's license or a wholesaler's license shall 
sell and deliver alcoholic beverages only between the hours of 6:00 a.m. and 
1:00 a.m., Monday through Saturday; provided, that licensees may also make 
deliveries between 5:00 a.m. and 6:00 a.m., Monday through Saturday. 

(b) In addition to the provisions of subsection (a) of this section, the licensee 
under a manufacturer's license, class A or B, or a wholesaler's license, class A 
or B, may deliver alcoholic beverages to a license under a temporary license, 
class F or G, license between the hours of 9:00 a.m. and 9:00 p.m. on Sunday. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enaeted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-722. Hours of sale and delivery for off-premises retail licensees. 

(a) A licensee under an off-premises retailer's license, class A or B, may sell 
and deliver alcoholic beverages only between the hours of 9:00 a.m. and 10:00 
p.m., Monday through Saturday, and during those same hours on December 24 
and 31 of each year. 

(b) The Board may also permit a licensee under an off-premises retailer's 
license, class B, to sell or deliver alcoholic beverages between the hours of 9:00 
a.m. and 10:00 p.m. on Sundays. 

(c) This section shall apply 90 days after May 3, 2001. 
(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following- 

Code. § 25-101. 

§ 25—723. Hours of sale and service for on-premises retail licensees and 
temporary licensees. 

(a) The licensee under a hotel license may make available in the room of a 
registered adult guest, and charge to the registered guest if consumed, closed 
miniature containers of alcoholic beverages at all hours on any day of the week. 

(b) Except as provided in § 25-724, the licensee under a on-premises retail- 
er's license or a temporary license may sell or serve alcoholic beverages on any 
day and at any time except between the following hours: 

(1) 2:00 a.m. and 8:00 a.m., Monday through Friday; 

(2) 3:00 a.m. and 8:00 a.m. on Saturday; and 

(3) 3:00 a.m. and 10:00 a.m. on Sunday. 
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§25-723 ALCOHOLIC BEVERAGES 

(c) On each January 1st, the licensee under an on-premises retailer's license 
or a temporary license may sell or serve alcoholic beverages until 4:00 a.m. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following; 

Code. § 25-101. 

§ 25—724. Board authorized to further restrict hours of operation. 

At the time of initial application or renewal of any class of license, the Board 
may further limit the hours of sale and delivery for a particular applicant (1) 
based on the Board's findings of fact, conclusions of law, and order following a 
protest hearing, or (2) under the terms of a voluntary agreement. 

(May 3, 2001, D.C. Law 13-298, § 10.1, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25— 72 5 Noise from licensed premises. 

(a) The licensee under an on-premises retailer's license shall not produce any 
sound, noise, or music of such intensity that it may be heard in any premises 
other than the licensed establishment by the use of any: 

(1) Mechanical device, machine, apparatus, or instrument for amplification 
of the human voice or any sound or noise; 

(2) Bell, horn, gong, whistle, drum, or other noise-making article, instru- 
ment, or device; or 

(3) Musical instrument. 

(b) This section shall not apply to: 

(1.) Areas in the building which are not part of the licensed establishment; 

(2) A building owned by the licensee which abuts the licensed establish- 
ment; 

(3) Any premises other than the licensed establishment which are located 
within a C-l, C-2, C-3, C-4, C-M, or M zone, as defined in the zoning 
regulations for the District; or 

(4) Sounds, noises, or music occasioned by normal opening of entrance 
and exit doors for the purpose of ingress and egress. 

(c) The licensees under this subchapter shall comply with the noise level 
requirements set forth in Chapter 27 of Title 20 of the District of Columbia 
Municipal Regulations. 

(May3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 
law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§'25-726. Control of litter. 

(a) The licensee under a retailer's license shall take reasonable measures to 
ensure that the immediate environs of the establishment, including adjacent 
alleys, sidewalks, or other public property immediately adjacent to the estab- 
lishment, or other property used by the licensee to conduct its business, are 
kept free of litter, 

(b) The licensee under a retailer's license shall comply with the Litter Control 
Expansion Amendment Act of 1987, effective October 9, 1987 (D.C. Law 7-38; 
23 DCMR§ 720). 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 



Subchapter IV. Sale On Credit, Gifts, And Loans. 

§ 25—731. Credit and delinquency. 

(a) For the purposes of this section, the term "payment" means the delivery 
to the manufacturer or wholesaler of cash or a check, draft, or other order for 
payment; provided, that the check, draft, or other order of payment is drawn 
only on the bank account of the retailer. 

(b) No alcoholic beverage shall be sold by a manufacturer or wholesaler to a 
retailer, or purchased by a retailer, except on the following terms: (1) full 
payment in cash on delivery, or (2) full payment in cash before the 16th day of 
the month following the month of purchase or delivery. 

(c) A retailer who fails to make payment in full in accordance with the terms 
of purchase shall not, during the period of delinquency, make any further 
purchases except for cash on delivery, and, during the period of delinquency, a 
manufacturer or wholesaler who has knowledge of such delinquency shall not 
sell any alcoholic beverages to the retailer except for cash on delivery. 

(d) Subsections (b) and (c) of this section shall constitute a reasonable 
extension of credit and no enlargement or extension of such terms, whether 
cash or credit, shall be granted by the manufacturer or wholesaler or accepted 
by the retailer. 

(e) The failure of a retailer who contracts to purchase an alcoholic beverage 
for full payment in cash on delivery to make full payment upon delivery shall 
constitute a violation of this chapter. 
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(f) A retailer shall not satisfy the obligation to pay for an alcoholic beverage 
unless the payment is dated on or before the date payment is due and is, upon 
presentation, promptly honored by the bank on which it is drawn. 

(g) The failure of a manufacturer or wholesaler to deposit the payment in the 
manufacturer's or wholesaler's bank for credit or collection, or present the 
payment to the bank on which it is drawn, within 5 days from the receipt of a 
payment shall constitute a violation of this chapter. Each day that the failure 
continues shall constitute a separate violation, 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 1 3-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—732, Payment plan for use in extenuating circumstances. 

(a) A retailer whose business has suffered major damage or loss due to arson, 
burglary, or other major disaster shall, upon approval of a payment plan by the 
Board, not be subject to § 25-731 for credit extended to the retailer before the 
occurrence of the major damage or loss. 

(b) A payment plan shall not extend for more than 12 months from the date 
of approval of the plan. 

(c) In approving a payment plan, the Board shall consider factors including 
the circumstances under which the loss or damage occurred; the amount of loss 
or damage; and whether the plan has been accepted by the wholesalers to 
whom the money is owed. 

(d) For good cause shown, the Board may modify an approved plan, includ- 
ing the extension of the one year payment period; for a limited period of time. 

(e) The failure of a retailer to make payment in accordance with the ap- 
proved plan shall constitute a violation of this chapter. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—733. Delivery and payment records and reports. 

(a) A delivery of an alcoholic beverage to a licensee shall be accompanied by 
an invoice of sale or delivery which shall bear the date of delivery of the 
alcoholic beverages. 

(b) Before the 26th day of each month, each manufacturer and wholesaler 
shall file with each other manufacturer or wholesaler within the District, on a 
form prescribed by the Board, a statement under penalties of perjury showing 
the following; 
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(1) The name, including trade name, and address of each retailer who has 
been required to make payment in cash for alcoholic beverages under 
§ 25-73 1(c); 

(2) All delinquent accounts; and 

(3) All checks, drafts, or other orders for payment received from any 
retailer, which, since the previous report, were dishonored when presented 
for payment. 

(c) A manufacturer or wholesaler who, after receiving notification of delin- 
quency by a retailer under § 25-73 1(c), extends credit to any retailer, shcdl be 
deemed to have violated § 25-73 1(b). 

(d) Before March 2, June 2, September 2, and Januctry 2 of each year, each 
manufacturer and wholesaler shall submit to the Board, on a form prescribed 
by the Board, a list of the following: 

(1) All retailers that have been required to make payment in cash for 
alcoholic beverages under § 25-73 1(c), during the preceding 90 days; and 

(2) All accounts that have been delinquent during the preceding 90 days, 
including the amount of the delinquency. 

(e) Each manufacturer and wholesaler shall, within 24 hours of receipt from 
the bank or other depository of notice of dishonor of a check, draft, or other 
order for payment which the manufacturer or wholesaler received from a 
retailer, notify in writing the Board of the notice of dishonor. 

(f) Failure to file timely a report required by this section shall constitute a 
violation of this chapter. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—734* Sale by retailer of beverages on credit prohibited. 

(a) A licensee under a retailer's license shall not sell on credit any alcoholic 
beverages except as provided in this section. 

(b) For purposes of this section, the extension of credit by the licensee under 
an off-premises retailer's license in connection with the sale of an alcoholic 
beverage through a document, device, or plan intended or adapted for the 
purpose of establishing credit, except through the use of a credit card, shall be 
considered a sale on credit. 

(c) This section shall not prohibit a club from extending credit to its members 
or the guests of members or a hotel from extending credit to its registered 
guests. 
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(d) This section shall not prohibit the licensee under an on-premises retailer's 
license from accepting payment by credit card for sales of alcoholic beverages 
to customers. 

(Jan. 24, 1934, 48 Stat. 336, ch. 4, § 35; Dec. 8, 1970, 84 Stat. 1394, Pub. L. 91-535, 
§6; Sept 29, 1982, D.C. Law 4-157, § 14, 29 DCR 3617; Mar. 7, 1987, D.C. Law 
6-217, § 15, 34 DCR 907; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. The text of this section is derived from § 25-101. 

provisions formerly found in D.C. Code For legislative history of D.C. Law 4-157, see 

S 25-133. Historical and Statutory Notes following 

§ 25-101. 



Prior Codifications 

1981 Ed., § 25-7. 

1973 Ed., § 25-133. § 25-101. 



For legislative history of D.C. Law 6-217, see 
1981 Ed., § 25-734. Historical and Statutory Notes following 



Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors 0146(1). c.J.S. Intoxicating Liquors §§ 244, 247, 250. 

Westlaw Key Number Search: 223kl46(l). 

Notes of Decisions 

Credit 1 2. Rights of owner 

Rights of owner 2 Statute prohibiting credit sales of liquor was 
not enacted for protection of liquor store own- 
ers but to protect public interest. D..C.C.E. 
1. Credit § 25-133. Fields v. Hunter, 1977, 368 A.2d 

Liquor store owner's acceptance of postdated 1 156. Intoxicating Liquors <S= 146(4) 

check for portion of sum due for liquor sold Even though buyer of liquor on credit was not 

violated statute proscribing sale of liquor on without fault, seller, liquor store owner was not 

credit. D.C.C.E. § 25-133. Fields v. Hunter, entitled to enforce the illegal agreement. 

1977, 368 A.2d 1 156. Intoxicating Liquors «©=> D.C.C.E. § 25-133. Fields v. Hunter, 1977, 368 

327(1) A.2dll56. Intoxicating Liquors <§=> 327(1) 

§ 25—735, Gifts and loans from manufacturer prohibited. 

(a) A manufacturer; whether or not licensed under this title, shall not engage 
in the following transactions with a wholesale or retail licensee: 

(1) Loan or give money; 

(2) Sell, rent, loan, or give equipment, furniture, fixtures, or property; or 

(3) Give or sell a service. 

(b) A wholesale or retail licensee shall not engage in the following transac- 
tions with a manufacturer, whether or not licensed under this title: 

(1) Receive or accept a loan or gift of money; 

(2) Purchase from, rent from, borrow, or receive by gift equipment, furni- 
ture, fixtures, or property; or 

(3) Accept or receive a service. 

(c) Notwithstanding subsections (a) and (b) of this section, with the prior 
approval of the Board, a manufacturer may sell, give, rent, or loan to a 
wholesale or retail licensee any service or article of property costing the 
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manufacturer not more than $500 and a wholesale or retail licensee may 
purchase from, rent from, borrow, or receive by gift from a manufacturer any 
service or article of property costing the manufacturer not more than $500. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 18; Aug. 27, 1935, 49 Stat. 902, ch. 756, § 15; 
Sept. 29, 1982, D.C. Law 4-157, §§ 10, 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, 
§ 2(b)(6), 30 DCR 5927; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. The text of this section is derived from § 25-101. 

provisions formerly found in D.C. Code For legislative history of D.C. Law 4-157, see 

§25-119. Historical and Statutory Notes following 

§ 25-101. 

Prior Codifications For legis i ative history of D .c. Law 5-51, see 

1981 Ed., § 25-735. Historical and Statutory Notes following 

1973 Ed., § 25-1 19. § 25-206. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ©=> 106(2). C.J.S. Intoxicating Liquors §§ 162, 167 to 

Westlaw Key Number Search: 223kl06(2). ' 168. 

Notes of Decisions 

Credit regulations 2 CAD.C.1963, 317 F.2d 135, 115 U.S.App.D.C. 

Loans 1 71. Intoxicating Liquors ©^ 1 24 

2. Credit regulations 

1 Loans Alcoholic Beverage Control Board's interpre- 
„ . r »i i t v. ^ i* tation of regulations restricting credit terms to 
Sections of Alcoholic Beverage Control Act retai!ers f alcoholic beverages was neither con- 
prohibitmg a manufacturer or wholesaler of al- sistent nor longstanding, and, thus, Board was 
coholjc beverages from lending money or prop- not entit i e d to judicial deference usually accord- 
erty to a retailer apply only to a manufacturer ed interpretation by agencies of statutes or regu- 
or wholesaler who has such a substantial inter- lations which they administer. D.C.Code 1981, 
est in the business of its customer, or in his §§ 25-101 et seq., 25-119, 25-120. Superior 
premises, as in the judgment of the Board may Beverages, Inc. v. District of Columbia Alcohol- 
tend to influence the customer to purchase bev- ic Beverage Control Bd., 1989, 567 A.2d 1319. 
erages from him. D.C.Code 1961, §§ 25-119, Administrative Law And Procedure <§=> 513; In- 
25-120. Press Liquors, Inc. v. Weakley, toxicating Liquors ©=» 1 12.1(1) 

§ 25—736. Gifts and loans from wholesaler prohibited. 

(a) A licensed wholesaler of alcoholic beverages, whether or not licensed 
under this title, shall not engage in the following transactions with a retail 
licensee: 

(1) Lend or give any money; 

(2) Sell equipment furniture, fixtures, or property, except merchandise 
sold at the fair market value for resale by the licensee; 

(3) Rent, loan, or give any equipment, furniture, fixtures, or property; or 

(4) Give or sell any service. 

(b) A retail licensee shall not engage in the following transactions with a 
wholesaler: 

(1) Receive or accept any loan or gift of money; 
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(2) Purchase equipment, furniture, fixtures, or property, except merchan- 
dise purchased at the fair market value for resale; 

(3) Rent from, borrow, or receive by gift equipment, furniture, fixtures, or 
property; or 

(4) Receive any service. 

(c) Notwithstanding subsections (a) and (b) of this section, with the prior 
approval of the Board, a wholesaler may sell, give, rent, or loan to a retail 
licensee any service or article of property costing the wholesaler not more than 
$500 and a retail licensee may purchase from, rent from, borrow, or receive by 
gift from a wholesaler any service or article of property costing the wholesaler 
not more than $500. 

(Jan. 24, 1934, 48 Stat. 331, ch. 4, § 19; Aue. 27, 1935, 49 Stat. 903, ch. 756, § 16; 
Sept. 29, 1982, D.C. Law 4-157, §§ 11, 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, 
§ 2(b)(7), 30 DCR 5927; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 



law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 

§ 25-120. 

Prior Codifications 

1981 Ed., § 25-736. 
1973 Ed., § 25-120. 



For D.C. Law 13-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 4-157, see 
Historical and Statutoiy Notes following 
§ 25-103. 

For legislative history of D.C. Law 5-51, see 
Historical and Statutory Notes following 
§ 25-206. 



Key Numbers 

Intoxicating Liquors <S=>106(2), 124. 
Westlaw Kev Number Searches: 223k 106(2); 
223kl24. " 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors §§ 162, 167 to 
168, 223 to 224, 232. 



Motes of Decisions 



Credit regulations 
Loans 1 



1 . Loans 

Sections of Alcoholic Beverage Control Act 
prohibiting a manufacturer or wholesaler of al- 
coholic beverages from lending money or prop- 
erty to a retailer apply only to a manufacturer 
or wholesaler who has such a substantial inter- 
est in the business of its customer, or in his 
premises, as in the judgment of the Board may 
tend to influence the customer to purchase bev- 
erages from him. D.C. Code 1961, §§ 25-119, 
25-120. Press Liquors, Inc. v. Weakley, 
C.A.D.C.1963, 317 F.2d 135, 115 U.S.App.D.C. 
71. Intoxicating Liquors <§=> 124 

2. Credit regulations 

Term "payment in full," as used in regula- 
tions restricting terms of credit which wholesal- 
ers of alcoholic beverages may extend to retail- 



ers, refers only to terms of parties' purchase 
agreement and does not apply to actual amount 
wholesaler charges or retailer agrees to pay. 
D.C.Code 1981, §§25-3 01 et seq., 25-119, 
25-120. Superior Beverages, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1989, 567 A.2d 1319. Intoxicating Liquors <&» 
122.1 

Regulations restricting terms. of credit which 
wholesalers of alcoholic beverages may extend 
to retailers are concerned only with time by 
which retailers must pay for goods and do not 
prohibit discounts to retailers who pay in cash. 
D.C.Code 1981, §§ 25-101 et seq., 25-119, 
25-120. Superior Beverages, Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1989, 567 A.2d 1319. Intoxicating Liquors <&=> 
122.2 

Alcoholic Beverage Control Board's interpre- 
tation of regulations restricting credit terms to 
retailers of alcoholic beverages was neither con- 
sistent nor long-standing, and, thus, Board was 
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not entitled to judicial deference usually accord- Beverages, Inc. v. District of Columbia Alcohol- 

ed interpretation by agencies of statutes or regu- ic Beverage Control Bd., 1989, 567 A. 2d 1319. 

lations which they administer. D.C.Code 1981, Administrative Law And Procedure <&* 513; In- 

§§ 25-101 et seq., 25-119, 25-120. Superior toxicating Liquors ©=» 1 12.1(1) 



Subchapter V. Restrictions On Sales, Promotions, And Service. 

§ 25-741. Go-cups and back-up drinks prohibited. 

(a) The licensee under an off-premises retailer's license, class A or B, shall 
not provide go-cups to customers. 

(b) The licensee under an on-premises retailer's license shall not serve back- 
up drinks to customers. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-742* Solicitation of drinks prohibited. 

The licensee under an on-premises retailer's license shall not: 

(1) Require, permit, suffer, encourage, or induce an entertainer or employ- 
ee to solicit in the licensed establishment the purchase by a patron of any 
drink, whether alcoholic or non-alcoholic, or money with which to purchase 
the drink, for that entertainer or employee, or for any other person other 
than the patron and guests of the patron; or 

(2) Pay to the licensee's agent or manager, or any other person frequenting 
the licensed establishment, a commission or any other compensation to 
solicit for herself, himself, or for others, the purchase by the patron of any 
drink, whether alcoholic or non-alcoholic. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C Law 13-298, see notes following 

Code. § 25-101. 

§ 25-743. Tie-in purchases prohibited. 

(a) A manufacturer or wholesaler shall not require, directly or indirectly, a 
retailer to purchase any type of alcoholic beverage or other commodity in order 
to purchase any other alcoholic beverage. 

(b) A licensee under an off-premises retailer's license shall not require, 
directly or indirectly, a consumer to purchase any type of alcoholic beverage or 
other commodity in order to purchase any other alcoholic beverage. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 
law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 



Subchapter VI. Limitations On Container 
Number, Size, Labeling, And Storage. 

§ 25-751. Limitations on container size. 

(a) The licensee under an off-premises retailer's license, class A, may sell and 
deliver no fewer than 6 miniatures of spirits or wine per purchase. 

(b) The licensee under a manufacturer's license, wholesaler's license, or an 
off-premises retailer's license shall not sell an alcoholic beverage in any 
container which does not comply with the standards of fill set forth in the most 
recent regulations issued under the Federal Alcohol Administration Act, ap- 
proved August 29, 1935 (49 Stat. 977; 27 U.S.C. § 201 et seq.). 

(c) No person shall sell or deliver in the District alcoholic beverages in 
containers of a capacity of 1/10 gallon, except the following: 

(1) Scotch whiskey, Irish whiskey, brandy, and rum; 

(2) Cordials and liqueurs, cocktails, highballs, gin fizzes, bitters, and simi- 
lar specialties; or 

(3) Domestic and imported still wines and sparking wines. 
(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-752. Containers to be labeled. 

No rectified or blended spirits shall be sold unless the container in which it is 
sold shall bear a legible label, firmly affixed, stating the nature and percentage 
of each ingredient (except water), the age of the ingredient, and the alcoholic 
content by volume. 

(Jan. 24, 1934, 48 Stat. 336, ch. 4, § 36; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 
2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-134. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code t^t 1 ? ->no + rn 

I 25-134 or ^ aw 13-298' see note s following 

§ 25-101. 
Prior Codifications 

1981 Ed., § 25-752. 
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Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <^122. CJ.S. Intoxicating Liquors § 230. 

Westlaw Key Number Search; 223K122. 

United States Supreme Court 
Alcohol, see Rubin v. Coors Brewing Co., 

Labels, U.S.Colo.1995, 115 S.Ct. 1585, 514 

Alcoholic beverages, beer labels, prohibi- U.S. 476, 131 L.Ed. 2d 532. 

tion against display of alcohol content, 

§ 25—753. Keg registration required; procedures specified. 

(a) A licensee under an off-premises retailer's or wholesaler's license shall 
not sell any alcoholic beverage in a keg to a consumer without having affixed a 
registration seal on the keg at the time of sale. 

(b) A keg registration seal is a seal, decal, sticker, or other device approved 
by the Board which is designed to be affixed to kegs and which displays a 
registration number, name of the licensee offering the keg for sale to the 
consumer, and any other information required by the Board. 

(c) At the point of sale of an alcoholic beverage in a keg, the licensee shall 
complete a keg declaration of receipt on a form provided by the Board receipt, 
which receipt shall contain the following information: 

(1) Keg registration seal number; 

(2) The name and address of the purchaser verified by a valid identification 
document; 

(3) The type and registration number of the identification presented by the 
purchaser; 

(4) A statement signed by the purchaser stating that: 

(A) The purchaser is 2 1 years of age or older; 

(B) The purchaser does not intend to allow persons under 21 years of 
age to consume any of the alcoholic beverage purchased; and 

(C) The purchaser will not remove or obliterate the keg registration seal 
affixed to the keg or allow its removal or obliteration; and 

(5) The specific address or location where the alcoholic beverage in the keg 
will be consumed and the date or dates on which it will be consumed. 

(d) Upon return of a registered keg from a consumer, the licensee shall 
remove or obliterate the keg registration seal and note the removal or oblitera- 
tion on the keg declaration of receipt form to be retained by the licensee at the 
licensed establishment. If a keg is made of disposable packaging that does not 
have to be returned by the consumer to the licensee, the licensee shall indicate 
on the keg declaration of receipt form that the keg is disposable. 

(e) A licensee shall maintain the keg declaration of receipt form on the 
licensed establishment for 2 years following the date of purchase. These records 
shall be open at all reasonable times for inspection by the Board, or its 
authorized representatives, and other law enforcement officers. 
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(f) This section shall not apply to the wholesale sale of any keg between a 
wholesaler and a retailer or to the import of any keg by a retailer under this 
title or regulations promulgated hereunder. 

(Jan. 24, 1934, ch. 4, § 48, as added Sept. 11, 1993, D.C. Law 10-12, § 2(e), 40 DCR 
4020, and May 24, 1994, D.C. Law 10-122, § 2(1), 41 DCR 1658; May 3, 2001, D.C. 
Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1994 (D.C. Act 10-236, April 28, 1994, 41 DCR 

law Title 25 of the District of Columbia Official 2601). 
Code. The text of this section is derived from 

provisions formerly found in D.C. Code Legislative History of Laws 

§ 25-148. For D.C. Law 13-298, see notes following 

§ 25-101. 

Prior Codifications Law 10-12, the "Underage Drinking Tempo- 

1981 Ed., § 25-753. rary Amendment Act of 1993," was introduced 

in Council and assigned Bill No. 10-261. The 

Emergency Act Amendments Bill was adopted on first and second readings 

For temporary addition of section, see § 2(e) on May 4, 1993, and June 1, 1993, respectively, 

of the Underage Drinking Emergency Amend- Signed by the Mayor on June 16, 1993, it was 

ment Act of 1993 (D.C. Act 10-24, May 19, assigned Act No. 10-40 and transmitted to both 

1993, 40 DCR 3405), § 2(e) of the Underage Houses of Congress for its review. D.C. Law 

Drinking Congressional Recess Emergency 10-12 became effective on September 11, 1993. 

Amendment Act of 1993 (D.C. Act 10-72, July For legislative history of D.C. Law 10-122, 

29, 1993, 40 DCR 5820) and § 2(e) of the Un- see Historical and Statutory Notes following 

derage Drinking Emergency Amendment Act of § 25-785. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors <3=>1 13. c.J.S. Intoxicating Liquors § 232. 

Westlaw Key Number Search: 223kl 13. 

§ 25—754. Restrictions on storage of beverages. 

(a) Alcoholic beverages shall not be manufactured, kept for sale, or sold by 
any licensee other than at the licensed establishment; provided, that the Board 
may permit the storing of beverages upon premises other than the licensed 
establishment under the following classes of licenses: 

(1) Manufacturer's license; 

(2) Wholesaler's license; 

(3) Off-premises retailer's license, class A; 

(4) Common carrier license, class C or D; and 

(5) Caterer's license. 

(b) A licensee may not store alcoholic beverages upon premises outside the 
District. 

(Jan. 24, 1934, 48 Stat 327, ch. 4, § 13; Aug. 24, 1935, 49 Stat. 900, ch. 756, § 8; Dec. 
8, 1970, 84 Stat. 1394, Pub. L. 91-535, § 5; Oct. 26, 1977, D.C. Law 2-27, § 2, 24 DCR 
3720; Mar. 5, 1981, D.C. Law 3-157, § 2(c), 27 DCR 5117; July 26, 1986, D.C. Law 
6-130, § 2, 33 DCR 3405; Mar. 7, 1987, D.C. Law 6-217, § 8, 34 DCR 907; May 3, 
2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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§ 25-754 

Note 2 



Historical and Statutory Notes 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-1 14(e), (f). 

Prior Codifications 

1981 Ed., § 25-754. 
1973 Ed., § 25-114. 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

Law 2-27, the "Variable Licensing Periods 
Act of 1977," was introduced in Council and 
assigned Bill No. 2-126, which was referred to 
the Committee on Public Services and Consum- 
er Affairs. The Bill was adopted on first and 
second readings on June 2S, 1977 and July 12, 
1977, respectively. Signed by the Mayor on 
August 1, 1977, it was assigned Act No. 2-61 



and transmitted to both Houses of Congress for 
its review. 

For legislative history of D.C. Law 3-157, see 
Historical and Statutory Notes following 
§25-211. 

Law 6-130, the "Wholesale Liquor Industry 
Storage Act of 1986," was introduced in Coun- 
cil and assigned Bill No. 6-329, which was 
referred to the Committee on Consumer and 
Regulatory Affairs. The Bill was adopted on 
first, amended first and second readings on 
April 15, 1986, April 29, 1986 and May 13, 
1986, respectively. Signed by the Mayor on 
May 29, 1986, it was assigned Act No. 6-168 
and transmitted to both Houses of Congress for 
its review. 

For legislative history of D.C. Law 6-217, see 
Historical and Statutory Notes following 
§ 25-101. 



Key Numbers 

Intoxicating Liquors <^89.1, 99. 
Westlaw Key Number Searches; 223k89.1; 
223k99. 



Library References 

Encyclopedias 

CJ.S. Intoxicating Liquors §§ 90, 140 to 141, 



143 to 144, 199 to 201. 



Civil rights actions 
Validity 1 



1. Validity 

District of Columbia's local warehousing re- 
quirement for alcoholic beverages is patently 
discriminatory under the commerce clause; re- 
quirement not only deprives out-of-state busi- 
nesses of access to local market, it also requires 
that business operations be performed in the 
District even if they could be performed more 
efficiently elsewhere. U.S.C.A. Const. Art. 1, 
§ 8, els. 3, 17; D.C.Code 1981, § 25-1 14(f). 
Milton S. Kronheim & Co., Inc. v. District of 
Columbia, C.A.D.C.1996, 91 F.3d 193, 319 
U.S.App.D.C. 389, rehearing denied, certiorari 
denied 117 S.Ct. 1468, 520 U.S. 1186, 137 
L.Ed. 2d 681. Commerce <3=* 82.20 

Nonprotectionist side of the District of Co- 
lumbia's mixed motive for requiring alcoholic 
beverage licensees to store beverages in the 
District placed the requirement squarely within 
the 21st Amendment's ambit, even though it 
facially violated the commerce clause. U.S.C.A. 
Const Art. 1, § 8, els. 3, 17; Amend. 21; 
D.C.Code 1981, § 25-1 14(f). Milton S. Kron- 
heim & Co., Inc. v. District of Columbia, 
C.A.D.C.1996, 91 F.3d 193, 319 U.S.App.D.C. 
389, rehearing denied, certiorari denied 117 



Notes of Decisions 

S.Ct. 1468, 520 U.S. 1186, 137 L.Ed.2d 681. 
Commerce <&=> 82.20 

Under commerce clause, District of Columbia 
Wholesale Liquor Industry Storage Act, which 
prohibited sale in District of liquor which was 
stored outside District, was discriminatory on 
its face; Act discriminated against businesses 
using out-of-state facilities and labor in order to 
benefit local interest. Quality Brands, Inc., v. 
Barry, (D.D.C. 1989) 715. F.Supp. 1 138. 



2. Civil rights actions 

Plaintiff in § 1983 action challenging local 
warehousing requirements of Wholesale Liquor 
Industry Storage Act as commerce clause viola- 
tion was not required to first seek exemption 
from District of Columbia Alcoholic Beverage 
Control Board; exhaustion of remedies was not 
normally required under § 1983, and such act 
would have been futile since Board could not 
have provided adequate relief. U.S.C.A. Const. 
Art. 1, § 8, cl. 3; 42 U.S.C.A. § 1983; D.C.Code 
1981, § 25»114(f); District of Columbia Alco- 
holic Beverage Control Act, § 2, 48 Stat. 319. 
Milton S. Kronheim & Co,, Inc. v. District of 
Columbia, 1995, 877 F.Supp. 21, reversed 91 
F.3d 193, 319 U.S.App.D.C. 389, rehearing de- 
nied, certiorari denied 117 S.Ct. 1468, 520 U.S. 
1186, 137 L.Ed.2d 681. Civil Rights &* 209 
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§ 25-761 ALCOHOLIC BEVERAGES 

Subchapter VII. Physical Space And Advertising. 

§ 25—761. Structural requirements. 

No license shall be issued for the sale or consumption of beverages in any 
building, a part of which is used as a dwelling or lodging house, unless the 
applicant files an affidavit stating to the satisfaction of the Board that access 
from the portion of the building used as a dwelling or lodging house to the 
portion where the applicant desires to sell alcoholic beverages is effectively 
closed; provided, that the provisions of this section shall not apply to a hotel or 
a club licensed under this title. The Board, by regulation, may provide for 
waiver of the provisions of this section upon application of a licensee. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted Into Legislative History of Laws 
law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—762. Substantial changes in operation must be approved. 

(a) Before a licensee may make a change in the interior or exterior, or a 
change in format, of any licensed establishment, which would substantially 
change the nature of the operation of the licensed establishment as set forth in 
the initial application for the license, the licensee shall obtain the approval of 
the Board in accordance with § 25-404. 

(b) In determining whether the proposed changes are substantial, the Board 
shall consider whether they are potentially of concern to the residents of the 
area surrounding the establishment, including changes which would: 

(1) Increase the occupancy of the licensed establishment or the use of 
interior space not previously used; 

(2) Expand the operation of the licensed establishment to allow for perma- 
nent use of exterior public or private space or summer gardens; 

(3) Expand the operation of the licensed establishment to another floor, 
roof, or deck; 

(4) Provide for, or expand, an area in which live entertainment would be 
performed by employees of the establishment, patrons, contract employees, 
or self-employed individuals, such as dancers or disc jockeys; 

(5) Diminish, or expand, the space used by the establishment for service of 
meals, dining areas, or food preparation areas; 

(6) Provide permanent space for dancing by patrons if none existed previ- 
ously; 

(7) Change the exterior design, architecture, or construction of the build- 
ing in such a way as to convey to the public notice of the fact that alcoholic 
beverages are to be, or are sold, dispensed, stored, or distributed in or from 
the building; 

(8) Provide music or entertainment if none was provided previously; 
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(9) Change from recorded to live music or entertainment or the kind of 
music or entertainment provided; 

(10) Change the entertainment to include nude performances; 

(11) Change from full-menu offerings to offering snack food; 

(12) Change from on-premises consumption of food to carry-out sales or 
offering carry-out sales if none existed previously; 

(13) Extend the hours of operation; 

(14) Provide mechanical or electronic entertainment devices if these did 
not exist previously or provide for the installation of additional devices; 

(15) Change the trade name or corporate name, coupled with a change in 
ownership of the establishment; 

(16) Change the booth sizes; 

(17) Reduce the number of toilet facilities; or 

(18) Increase the number of vessels under the on-premises common carrier 
license class. 

(c) A temporary or permanent reduction in the hours of operation of a 
licensed establishment shall not constitute a substantial change. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-763, Restrictions on use of signs. 

(a) Exterior signs advertising alcoholic beverages, which signs have a total 
cumulative area in the aggregate in excess of 10 square feet, shall be prohibit- 
ed. 

(b) No sign advertising alcoholic beverages on the exterior of, or visible from 
the exterior of, any licensed establishment or elsewhere in the District shall be 
illuminated at any time when the sale of alcoholic beverages at the licensed 
premises is prohibited. 

(c) A sign advertising alcoholic beverages on the exterior of, or visible from 
the exterior of, any licensed establishment, which is illuminated with intermit- 
tent flashes of light shall be prohibited. 

(d) A retail licensee shall not erect or maintain at the licensed establishment, 
except to the extent required by federal law, a sign or lettering using the words 
"Wholesale," "Wholesaler/' "Wholesale department," or any other word or 
words designed or intended to mislead or deceive the general public into 
believing that the licensee is licensed to sell alcoholic beverages as a wholesal- 
er. 

(e) A sign which does not conform to this section shall be removed. 

(f) In addition to the provisions of this section, signage shall be subject to the 
regulations contained in Chapter 31 of Title 12 of the District of Columbia 
Municipal Regulations. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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§ 25-763 ALCOHOLIC BEVERAGES 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—764. Advertisements related to alcoholic beverages in general. 

No person shall publish or disseminate, or cause to be published or dissemi- 
nated, directly or indirectly, through any radio or television broadcast, in any 
newspaper, magazine, periodical, or other publication, or by any sign, placard, 
or any printed matter, an advertisement of alcoholic beverages which is not in 
conformity with this title. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—765, Advertisement on windows and doors of licensed establishment. 

(a) Advertisements relating to the prices of alcoholic beverages shall only be 
displayed in the window of a licensed establishment if the total area covered by 
the advertisements does not exceed 25% of the window space. 

(b) Advertisements relating to alcoholic beverages shall not be displayed on 
the exterior of any window or on the exterior or interior of any door. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—766. Prohibited statements. 

A statement that is false or misleading with respect to any material fact shall 
be prohibited. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 



Subchapter VIII. Reporting; Importation. 

§ 25-771. Reporting. 

(a) Before the 21st day of each month, a licensee under a manufacturer's 
license shall furnish to the Board, on a form to be prescribed by the Mayor, a 
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STANDARDS OF OPERATION § 25-772 

statement, under penalties of perjury, showing the quantity of each kind o( 
alcoholic beverage, except beer, manufactured during the preceding month. 
For the purposes of this section, alcoholic beverages shall not be considered as 
manufactured until they are ready for sale. 

(b) Twice a year, a licensee under a wholesaler's or retailer's license shall 
furnish to the Board, on a form to be prescribed by the Mayor, a statement, 
under penalties of perjury, showing: 

(1) The quantity of each kind of beverage, except beer, purchased by the 
license holder during the preceding 6 calendar months; 

(2) The date of each such purchase; 

(3) The name of the person from whom purchased, including the license 
number of the vendor, if licensed hereunder; and 

(4) The quantity and kind of beverages in each purchase. 

(Jan. 24, 1934, 48 Stat. 332, ch. 4, § 22; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 2; Sept. 
29, 1982, D.C. Law 4-157, § 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(8), 
30 DCR 5927; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. The text of this section is derived from § 25-101. 

provisions formerly found in D.C. Code For legislative history of D.C. Law 4-157, see 

S 25-1-3. Historical and Statutory Notes following 

§ 25-101. 



Prior Codifications 

1981 Ed.,§ 25-7 

1973 Ed.,§ 25-123. § 25-206 



For legislative history of D.C. Law 5-51, see 
1981 Ed., § 25-771. Historical and Statutory Notes following 



Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors @=»1 16. C J.S. Intoxicating Liquors §§ 223, 225, 228. 

Westlaw Key Number Search: 223k 1 16. 

§ 25—772, Unlawful importation of beverages. 

(a) Only a licensee under a manufacturer's, wholesaler's, or common carri- 
er's license, or retailer's license under a validly issued import permit shall 
transport, import, bring, or ship or cause to be transported, imported, brought, 
or shipped into the District from outside the District any wines, spirits, or beer 
in a quantity in excess of one gallon at any one time. 

(b) No public or common carrier shall transport or bring into the District 
wine, spirits, or beer in a quantity in excess of one quart in any one calendar 
month for delivery to any one person in the District other than the licensee 
under a manufacturer's, wholesaler's, or retailer's license. 

(c) The provisions of this section shall not apply to persons possessing old 
stocks who are moving into the District, to embassies or diplomatic representa- 
tives of foreign countries, nor to wines imported for religious or sacramental 
purposes, or to wine, spirits, and beer to be delivered to the licensee under a 
manufacturer's, wholesaler's, or retailer's license. 
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§ 25-772 ALCOHOLIC BEVERAGES 

(d) The penalty for violation of this section shall consist of (1) the forfeiture 
of the beverages transported/ imported, brought, or shipped, or caused to be 
transported, imported, brought, or shipped in violation of this section, and (2) a 
fine of not more than $500 or imprisonment for not more than 6 months. 

(e) In addition to other penalties provided in this section, any person who 
violates the provisions of this section shall be liable for any tax, penalties, and 
interest provided for in this title. 

(Jan. 24, 1934, ch. 4, § 39; Aug. 25, 1937/50 Stat. 803, ch. 766, § 4; Dec. 26, 1967, 81 
Stat. 728, Pub. L. 90-223, § 1; July 24, 1982, D.C. Law 4-131, § 302 7 29 DCR 2418; 
May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-137. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code For DC Law 13-298, see notes following 

§25-137. §25-101. 

For legislative history of D.C. Law 4-131, see 

Prior Codifications Historical and Statutory Notes following 

1981 Ed., § 25-772. § 25-907. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ( 3=>1 38. C.J.S. Intoxicating Liquors §§ 242, 268 to 

Westlaw Key Number Search: 223kl38. 270. 

United States Code Annotated 

Transportation of intoxicating beverages in Interstate Commerce, state statutes operative upon 

conclusion of transportation, see 27 U.S.C.A. § 121. 
Transportation of intoxicating beverages into state for sale or possession in violation of state law, 

see 27 U.S.C.A. § 122. 



Subchapter IX. Minors And Intoxicated Persons. 

§ 25—781. Sale to minors or intoxicated persons prohibited. 

(a) The sale or delivery of alcoholic beverages to the following persons is 
prohibited: 

(1) A person under 21 years of age, either for the person's own use or for 
the use of any other person, except as provided in § 25-784(b); 

(2) An intoxicated person, or any person who appears to be intoxicated; or 

(3) A person of notoriously intemperate habits. 

(b) A retail licensee shall not permit at the licensed establishment the 
consumption of an alcoholic beverage by any of the following persons: 

(1) A person under 21 years of age; 

(2) An intoxicated person, or any person who appears to be intoxicated; or 

(3) A person of notoriously intemperate habits. 

(c) A licensee or other person shall not, at a licensed establishment, give, 
serve, deliver, or in any manner dispense an alcoholic beverage to a person 
under 21 years of age, except as provided in § 25-784(b). 
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Note 1 

(d) A licensee shall not be liable to any person for damages claimed to arise 
from refusal to sell an alcoholic beverage or refusal to permit the consumption 
of an alcoholic beverage in its establishment under the authority of this section. 

(Jan. 24, 1934, 48 Stat. 331, ch. 4, § 20; Aug. 27, 1935, 49 Stat. 901, ch. 756, § 10; 
June 29, 1953, 67 Stat. 104, ch. 159, § 404(g); Sept. 29, 1982, D.C. Law 4-157, § 12, 29 
DCR 3617; Sept. 26, 1984, D.C. Law 5-106, § 2, 31 DCR 3381; Feb. 24, 1987, D.C. 
Law 6-178, § 2(a), 33 DCR 7654; Mar. 7, 1987, D.C. Law 6-217, § 12, 34 DCR 907; 
Sept. 11, 1993, D.C. Law 10-12, § 2(c), 40 DCR 4020; May 24, 1994, D.C. Law 10-122, 
§ 2(i), 41 DCR 1658; Mav 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 



Historical and 

D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-12 1(a), (b). 

Prior Codifications 

1981 Ed., § 25-781. 
1973 Ed., § 25-121. 

Emergency Act Amendments 

For temporary amendment of section, see 
§ 2(c) of the Underage Drinking Emergency 
Amendment Act of 1994 (D.C. Act 10-236, April 
28, 1994, 41 DCR 2601). 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 4-157, see 
Historical and Statutory Notes following 
§ 25-101. 

Law 5-106, the "Alcoholic Beverage Anti-Dis- 
crimination Act of 1984," was introduced in 
Council and assigned Bill No. 5-129, which was 
referred to the Committee on Consumer and 
Regulatory Affairs. The Bill was adopted on 



Statutory Notes 

first and second readings on May 29, 1984, and 
June 12, 1984, respectively. Signed by the 
Mayor on June 29, 1984, it was assigned Act 
No. 5-148 and transmitted to both Houses of 
Congress for its review. 

Law 6-178, the "District of Columbia Alco- 
holic Beverage Control Act Legal Drinking Age 
Amendment Act of 1986," was introduced in 
Council and assigned Bill No. 6-508, which was 
referred to the Committee on Consumer and 
Regulatory Affairs. The Bill was adopted on 
first and second readings on November 5, 1986 
and November 18, 1986, respectively. Signed 
by the Mayor on November 25, 1986, it was 
assigned Act No. 6-229 and transmitted to both 
Houses of Congress for its review. 

For legislative history of D.C. Law 6-217, see 
Historical and Statutory Notes following 
§ 25-101. 

For legislative history of D.C. Law 10-12, see 
Historical and Statutory Notes following 
§ 25-753. 

For legislative history of D.C. Law 10-122, 
see Historical and Statutory Notes following 
§ 25-785. 



Key Numbers 

Intoxicating Liquors <3=>1 18, 119. 
Westlaw Key Number Searches: 
223kl 19. 



Library References 

Encyclopedias 

CJ.S. Intoxicating Liquors §§ 227, 229. 
223kll8; 



Notes of Decisions 



In general 1 

Actions and proceedings 6 

Tort actions 2-5 

In general 2 

Defenses 4 

Negligence and causation 

Persons entitled to sue 5 



I . In general 

Substantial evidence established that restau- 
rant was inappropriate for its neighborhood and 
supported Alcoholic Beverage Control Board's 



decision to deny renewal of restaurant's liquor 
license; restaurant patrons had engaged in pub- 
lic urination, drinking and discarding trash in 
adjacent parking lot, and accosting persons in 
cars that had stopped outside the premises, res- 
taurant had served patrons who were intoxicat- 
ed, ejected drunk patrons into neighborhood, 
and had served at least one under-age individu- 
al. D.C.Code 1981, §§ 1-15 10(a)(3)(E), (b), 
25-1 15(a), 25-12 1(a). K.G.S., Inc. v. District of 
Columbia Alcoholic Beverage Control Bd., 
1987, 531 A. 2d 1001. Intoxicating Liquors <3=» 
102 
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Note 2 

2. Tort actions — In general 

Cause of action against a tavern keeper could 
not be implied from the District of Columbia 
statute governing sale of intoxicating liquors 
based on the tortious conduct of a patron who 
became intoxicated on the premises. D.C.Code 
1981, § 25-121. Norwood v. Marrocco, 
C.A.D.C.1986, 780 F.2d 110, 251 U.S.App.D.C. 
2. Intoxicating Liquors ^ 285 

Tavern keeper may be held liable for damages 
caused by intentional torts of intoxicated pa- 
tron. Norwood v. Marrocco, 1984, 586 F.Supp. 
101, affirmed 780 F.2d 110, 251 U.S.App.D.C. 

2. Intoxicating Liquors <&* 288, 299 

District of Columbia law applies when cause 
of action is cognizable under District of Colum- 
bia tort law on basis of violation within District 
of Columbia of District of Columbia statute or 
regulation, even though injur}' occurs nearby in 
Maryland where similar statute has been inter- 
preted by Maryland's highest court as not sup- 
porting liability. Rong Yao Zhou v. Jennifer 
Mall Restaurant, Inc., 1987, 534 A.2d 1268. 
Torts <&* 2 

The legislative purpose in enacting this sec- 
tion was not to convert a tavern keeper into an 
insurer against intentional torts committed by 
intoxicated patrons who were served additional 
liquor. Kesner v. Rumors, Inc., 116 WLR 2021 
(Super. Ct. 1988). 

3. — — Negligence and causation, tort actions 

In determining whether tavern keeper was 
liable to member of public as a result of viola- 
tion of Alcoholic Beverage Control Act by serv- 
ing person already intoxicated or apparently 
intoxicated, jury must first surmount threshhold 
question of whether in fact statute has been 
violated, and defendant in turn may present 
evidence as to whether violation was excusable 
under circumstances or whether other acts of 
due care negate negligence implied by statutory 
violation. D.C.Code 1981, § 25-121(b). Rong 
Yao Zhou v. Jennifer Mall Restaurant, Inc., 
1987, 534 A. 2d 1268. Intoxicating Liquors <£=> 
286, 293 

Unexcused violation by tavern keeper of Alco- 
holic Beverage Control Act, by serving person 
already intoxicated or apparently intoxicated 
renders tavern keeper negligent per se, and 
where injuries are proximately caused to mem- 
ber of public by that violation, tavern keeper 
may be liable in damages. D.C.Code 1981, 
§ 25- 121(b). Rong Yao Zhou v. Jennifer Mall 
Restaurant, Inc., 1987, 534 A.2d 1268. Intoxi- 
cating Liquors <£=> 288 

In considering issue of proximate cause for 
purpose of determining whether tavern keeper 
is liable to member of public for serving person 
already intoxicated or apparently intoxicated, 
jury is not free to find that customer's consump- 
tion of alcohol was intervening cause of harm to 
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plaintiff, thereby negating proximate cause as it 
relates to tavern keeper's furnishing of drinks. 
D.C.Code 1981, § 25-121(b). Rong Yao Zhou 
v. Jennifer Mall Restaurant, Inc.," 1987, 534 
A. 2d 1268. Intoxicating Liquors <&^ 295 

4. — — Defenses, tort actions 

Tavern was not liable to patron who was 
beaten by another intoxicated patron where, 
even if the tavern was negligent in serving the 
intoxicated patron and even if the fight and the 
resulting injuries were a foreseeable result of 
that negligence, injured patron's conduct in be- 
ing intoxicated himself and in attempting to 
restrain the other patron was contributorily 
negligent. Norwood v. Marrocco, 1984, 586 
F.Supp. 101, affirmed 780 F.2d 110, 251 
U.S.App.D.C. 2. Intoxicating Liquors <3=» 295 

Intoxicated underage patron's own unlawful 
actions did not constitute contributory negli- 
gence or assumption of risk that, as a matter of 
law, would bar recovery on wrongful death 
claim of patron's parents against restaurant-bar 
that apparently served patron in violation of 
Alcoholic Beverage Control Act prior to patron's 
being hit by car while walking in road. 
D.C.Code 1981, § 25-121(b). Jarrett v. Wood- 
ward Bros., Inc., 2000, 751 A.2d 972. Intoxi- 
cating Liquors ^ 295 

Tavern patron's contributory negligence is not 
a bar to recovery for tavern's negligent violation 
of standard in Alcoholic Beverage Control Act 
section prohibiting tavern keeper from permit- 
ting consumption of alcohol by underage pa- 
trons, intoxicated patrons, and patrons who ap- 
pear to be intoxicated. D.C.Code 1981, 
§ 25-1 2 1(b). Jarrett v. Woodward Bros., Inc., 
2000, 751 A. 2d 972. Intoxicating Liquors <^ 
295 

Assumption of risk is inapplicable to relieve a 
tavern keeper who has violated standard in Al- 
coholic Beverage Control Act section prohibit- 
ing tavern keeper from permitting consumption 
of alcohol by underage patrons, intoxicated pa- 
trons, and patrons who appear to be intoxicat- 
ed, as the necessary premise that a plaintiff 
have knowingly and voluntarily encountered a 
known risk is antithetical to legislative policy 
determination that underage and intoxicated 
persons need to be protected from their choice 
when it comes to consumption of alcohol, which 
is prohibited by the statute. D.C.Code 1981, 
§ 25-12 1(b). Jarrett v. Woodward Bros., Inc., 
2000, 751 A.2d 972. Intoxicating Liquors &* 
295 

5. Persons entitled to sue, tort actions 

Intoxicated underage patron, or his or her 
parents, may sue a tavern keeper for negligence 
for violation of standard in Alcoholic Beverage 
Control Act section prohibiting tavern keeper 
from permitting consumption of alcohol by un- 
derage patrons, intoxicated patrons, and pa- 
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trons who appear to be intoxicated; such a 6. Actions and proceedings 

patron is a "member of the class" that the Complaint which was brought by victim of 

1 o^ % ?f , 9 1 n \ gnC T ^ P1 w eCl H 1 R shooting committed bv District of Columbia po- 

1981, s 25-1 21(b). Jarrett v. Woodward Bros., p . :' * 

Inc., 2000, 751 A.2d 972. Intoxicating Liquors llce ofhcer and wh,ch alle £ ed thaL bar owner 

<S=> 297 violated a statutory duty owed to the victim by 

Patron of a bar who was the victim of an serving the officer at time when it was known or 

intentional assault by an intoxicated patron, and should have been known that the officer was 

who is not claiming to be the victim of an intoxicated and might pose a danger to others 

accident, is not within the class of persons who stated a callse of a c tion against the bar owner, 

are within the ambit of statutory protection of D . C .C.E. §§ 25-121, 25-132. Marusa v. District 

subsection (b) which thus cannot serve as trie r ~ , , . ~ . _, „ in -,, AOA ^ i i o^o ic-7 

i ■ r r v n . o ™ v.. or Columbia, C.A.D.C. 1973, 484 K2d 828, 157 

basis oi a cause or action. Kesner v. Rumors, ' , -,,w 

Inc., 1 16 WLR 2021 (Super. Ct. 1988). U.S.App.D.C. 348. Intoxicating Liquors ^ 306 

§ 25—782, Restrictions on minor's entrance into licensed premises. 

(a) The licensee under an off-premises retailer's license, class A, shall not 
permit a person under 18 years of age to enter the licensed establishment 
between the hours of 8 a.m. and 3 p.m. on any day in which the public schools 
of the District are in session during the regular school year. 

(b) It shall be an affirmative defense to a charge of violating subsection (a) of 
this section that the licensee or a licensee's employee was shown a valid 
identification document indicating that the minor was 18 years of age or older, 
which document the licensee or the licensee's employee reasonably believed to 
be valid, and that the licensee or the licensee's employee reasonably believed 
that the person was 18 years of age or older or was not truant or unlawfully 
absent from school. 

(c) Subsection (a) of this section shall not apply to a licensee under a 
retailer's license, class A, for a supermarket if its primary business and purpose 
is the sale of a full range of fresh, canned, and frozen food items, and if the sale 
of alcoholic beverages is incidental to the primary purpose and constitutes no 
more than 25% of total volume of gross receipts on an annual basis. 

(d) Except as otherwise permitted, a licensee shall not deny admittance to a 
person displaying a valid identification document displaying proof of legal 
drinking age. 

(e) The provisions of this section notwithstanding, a licensee not shall dis- 
criminate on any basis prohibited by Unit A of Chapter 14 of Title 2. 

(Jan. 24, 1934, 48 Stat. 331, ch. 4, § 20; Aug. 27, 1935, 49 Stat. 901, ch. 756, § 10; 
June 29, 1953, 67 Stat. 104, ch. 159, § 404(g); Sept. 29, 1982, D.C. Law 4-157, § 12, 29 
DCR 3617; Sept. 26, 1984, D.C. Law 5-106, § 2, 31 DCR 3381; Feb. 24, 1987, D.C. 
Law 6-178, § 2(a), 33 DCR 7654; Mar. 7, 1987, D.C. Law 6-217, § 12, 34 DCR 907; 
Sept. 11, 1993, D.C. Law 10-12, § 2(c), 40 DCR 4020; May 24, 1994, D.C. Law 10-122, 
§ 2(i), 41 DCR 1658; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Prior Codifications 

law Title 25 of the District of Columbia Official 1981 Ed § 25-782 

Code. The text of this section is derived from 

provisions formerly found in D.C. Code 1973 Ed., § 25-121. 

§ 25—1 2 l(b— 1. ), (c). For notes from former 

§ 25-121, see§ 25-781. 
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Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <&=>! 1 8, 1 19. C J.S. Intoxicating Liquors §§ 227, 229. 

Westlaw Kev Number Searches: 223kll8; 
223kll9. 

Notes of Decisions 

In general i similar establishments to refuse to serve any 

well-behaved respectable person without regard 

to race or color, was not repealed by any act of 
1. In general Congress. Act Cong. Feb. 21, 1871, 16 Stat. 
Section of human rights law prohibiting age 419, §§ 1 et seq., 3, 18; Comp.St.1894, c. 16, 
discrimination in public accommodations does § 151 et seq.; Act Cong. March 3, 1901, 31 Stat, 
not apply to limitations on minors' access to 1189, §§ 1 et seq., 1636, 1640. D.C. Code 1940, 
liquor establishments. D.C.C.E. §§ 25-103(n), §§25-101 et seq., 25-121. District of Columbia 
25-121. D. T. Corp. v. District of Columbia v . John R. Thompson Co. (Cr.App. 195.1) 81 
Alcoholic Beverage Control Bd., 1979, 407 A.2d A.2d 249, affirmed in part, reversed in part 203 
707. Civil Rights @=> 121 F.2d 579, 92 U.S.App.D.C. 34, certiorari grant- 
Act of 1873 of the Legislative Assembly for the ed 73 S.Ct. 784, 345 U.S. 921, 97 L.Ed. 1353, 
District of Columbia making it a misdemeanor reversed 73 S.Ct. 1007, 346 U.S. 100, 97 L.Ed, 
lor restaurant proprietors and proprietors of 1480. Civil Rights <&=> 102.1 

§ 25— 783 . Production of valid identification document required; penalty. 

(a) A licensee shall refuse to sell, serve, or deliver an alcoholic beverage to 
any person who, upon request of the licensee, fails to produce a valid identifica- 
tion document. 

(b) A licensee or his agent or employee shall take steps reasonably necessary 
to ascertain whether any person to whom the licensee sells, delivers, or serves 
an alcoholic beverage is of legal drinking age. Any person who supplies a valid 
identification document showing his or her age to be the legal drinking age 
shall be deemed to be of legal drinking age. 

(c) Upon finding that a licensee has violated subsection (a) or (b) of this 
section in the preceding 2 years: 

(1) Upon the first violation, the Board shall fine the licensee not less than 
$1,000, and not more than $2,000, and suspend the licensee for 5 consecutive 
days. The 5-day suspension may be stayed by the Board for one year if all 
employees who serve alcoholic beverages in. the licensed establishment com- 
plete an alcohol training program within 3 months. 

(2) Upon the second violation, the Board shall fine the licensee not less 
than $2,000, and not more than $4,000, and suspend the licensee for 10 
consecutive days. The Board may stay up to 6 days of the 10-day suspension 
for one year if all employees who serve alcoholic beverages in the licensed 
establishment complete an alcohol training program within 3 months. 

(3) Upon the third violation, the Board shall fine the licensee not less than 
$4,000, and not more than $10,000, and suspend the licensee for 15 consecu- 
tive days, or revoke the license. The Board may stay up to 5 days of the 
15-day suspension for one year if all employees who serve alcoholic beverag- 
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Note 2 



es in the licensed establishment complete an alcohol training program within 
3 months. 

(4) Upon the fourth violation, the Board may revoke the license. 

(5) The Board may revoke the license of a licensed establishment that has 5 
or more violations of this section within a 5-year period. 

(d) The provisions of this section notwithstanding, no licensee shall discrimi- 
nate on any basis prohibited by Unit A of Chapter 14 of Title 2. 

(Jan. 24, 1934, 48 Stat. 331, ch. 4, § 20; Aug. 27, 1935, 49 Stat. 901, ch. 756, § 10; 
June 29, 1953, 67 Stat. 104, ch. 159, § 404(g); Sept. 29, 1982, D.C. Law 4-157, § 12, 29 
DCR 3617; Sept. 26, 1984, D.C. Law 5-106, § 2, 31 DCR 3381; Feb. 24, 1987, D.C. 
Law 6-178, § 2(a), 33 DCR 7654; Mar. 7, 1987, D.C. Law 6-217, § 12, 34 DCR 907; 
Sept. 11, 1993, D.C. Law 10-12, § 2(c), 40 DCR 4020; May 24, 1994, D.C. Law 10-122, 
§ 2(i), 41 DCR 1658; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-1 2 1(c), (d)(1), (f), (g)(1). For notes from 
former § 25-121, see § 25-781. 

Prior Codifications 

1981 Ed., § 25-783. 



Historical and Statutory Notes 

1973 Ed., § 25-121. 



Legislative History of Laws 

For D.C. Law 13-298, see notes following; 
§ 25-101. 



Key Numbers 

Intoxicating Liquors <3=1 1 8, 119. 
Westlaw Kev Number Searches: 
223kll9. 



Library References 

Encyclopedias 

CJ.S. Intoxicating Liquors §§ 227, 229. 
223kll8; 



■In general 1 

Actions and proceedings 



1. In general 

Section of human rights law prohibiting age 
discrimination in public accommodations does 
not apply to limitations on minors' access to 
liquor establishments. D.C.C.E. §§ 25-103(n), 
25-121. D. T. Corp. v. District of Columbia 
Alcoholic Beverage Control Bd., 1979, 407 A.2d 
707. Civil Rights ®» 121 

Act of 1873 of the Legislative Assembly for the 
District of Columbia making it a misdemeanor 
for restaurant proprietors and proprietors of 
similar establishments to refuse to serve any 
well-behaved respectable person without regard 
to race or color, was not repealed by any act of 
Congress. Act Cong. Feb. 21, 1871, 16 Stat. 
419, §§ 1 et seq., 3, 18; Comp.SU894, c. 16, 
§ 151 et seq.; Act Cong. March 3, 1901, 31 Stat. 
1189, §§ 1 etseq., 1636, 1640. D.C.Code 1940, 
§§ 25-101 et seq., 25-121. District of Columbia 



Notes of Decisions 

v. John R. Thompson Co. (Cr.App. 1951). 81 
A. 2d 249, affirmed in part, reversed in part 203 
F.2d 579, 92 U.S.App.D.C. 34, certiorari grant- 
ed 73 S.Ct. 784, 345 U.S. 921, 97 L.Ed. 1353, 
reversed 73 S.Ct. 1007, 346 U.S. 100, 97 L.Ed. 
1480. Civil Rights ©=> 102.1 



2. Actions and proceedings 

Petitioner who complained that nightclub vio- 
lated Alcohol Beverage Control Act, related reg- 
ulations, and his constitutional rights when it 
excluded him for his failure to present identifi- 
cation proving he was 21 years of age or older 
did not have statutory or constitutional right to 
hearing before Alcoholic Beverage Control 
Board and, therefore, did not have any right of 
judicial review of Board's decision. D.C.Code 
1981, §§ 1-1502(8), l-1510(a), 11-722,25-106, 
25-121. Jones v. District of Columbia Alcoholic 
Beverage Control Bd., 1993, 621 A.2d 385. Ad- 
ministrative Law And Procedure ^ 450.1, 
665.1; Intoxicating Liquors ©=> 108.9, 108.10(3) 
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§ 25—784. Sale or distribution of beverages by minor prohibited. 

(a) Except as provided in subsection (b) of this section, a licensee shall not 
allow any person under 21 years of age to sell, give, furnish, or distribute an 
alcoholic beverage. 

(b) A licensee may allow an employee who is 1 8 years of age or older to sell, 
serve, or deliver an alcoholic beverage on the licensed premises; provided, that 
no employee under 2 1 years of age shall serve as a bartender. 

(Jan. 24, 1934, 48 Stat. 331, ch. 4, §§ 20, 25; Aug. 27, 1935, 49 Stat. 901, ch. 756, 
§§ 10. 12; June 29, 1953, 67 Stat. 104, ch. 159, § 404(g); Dec, 8, 1970, 84 Stat. 1393, 
Pub. L. 91-535, § 3(b); Sept. 29, 1982, D.C. Law 4-157, § 12, 29 DCR 3617; Sept. 26, 
1984, D.C. Law 5-106, § 2, 31 DCR 3381; Feb. 24, 1987, D.C. Law 6-178, § 2(a), (b), 
33 DCR 7654; Mar. 7, 1987, D.C. Law 6-217, §§ 12, 13, 34 DCR 907; Sept. 11, 1993, 
D.C. Law 10-12, § 2(c), 40 DCR 4020; May 24, 1994, D.C. Law 10-122, § 2(i), 41 DCR 
1658; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enaeted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D .C. Law 13-298, see notes following 

Code. The text o[ this section is derived from § 25-101 

provisions formerly found in D.C. Code „ , . , . , . f „ „ T . ,_„ 

§§ 25-l2l(j) and 25-125. For notes from for- u . For legislative history of D.C Law 6-178, see 

mer§ 25-121, see §25-781. f 2 T-781 Statuto ry Note s following 

Prior Codifications For legislative history of D.C. Law 6-217, see 

1981 Ed. ,§ 25-784. Historical and Statutory Notes following 

1973 Ed., § 25-121. §25-101. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <S=»1 1 8, 1 19. C .J.S. Intoxicating Liquors §§ 227, 229. 

West! aw Key Number Searches: 223kll8; 
223kll9. 

§ 25-785. Delivery, offer, or otherwise making available to. persons under 
21; penalties. 

(a) A person who is not a licensee shall not, within the District, purchase an 
alcoholic beverage for the purpose of delivering the alcoholic beverage to a 
person who is under 21 years of age. 

(b) A person who is a licensee shall not, within the District, offer, give, 
provide, or otherwise make available an alcoholic beverage to a person who is 
under 2 1 years of age, except if necessary to allow the person to perform lawful 
employment responsibilities that require the person to have temporary posses- 
sion of alcoholic beverages. 

(c) A person who violates any provision of this section shall: 

(1) Upon conviction for the first offense, be fined not more then $1,000, or 
imprisoned up to 1 80 days, or both; 

(2) Upon conviction for the second offense committed within 2 years from 
the date of any such previous offense, be fined not more than $2,500, or 
imprisoned up to 180 days, or both; 
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(3) Upon conviction for the third or any subsequent offense committed 
within 2 years from the date of any such previous offense, be fined not more 
than $5,000, or imprisoned up to one year, or both. 

(d) A person alleged to have violated this section may be issued a citation 
under § 23-1 110(b)(1). The person shall not be eligible to forfeit collateral 

(Jan. 24, 1934, ch. 4, § 30a, as added May 24, 1994, D.C. Law 10-122, § 2(k), 41 DCR 
1658; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Law 10-122, the "Alcoholic Beverage Control 

law Title 25 of the District of Columbia Official Act and Rules Reform Amendment Act of 
Code. The text of this section is derived from 1994," was introduced in Council and assigned 
provisions formerly found in D.C. Code Bill No. 10-207, which was referred to the 
§ 25-130.1. Committee on Consumer and Regulatory Af- 

fairs. The Bill was adopted on first and second 
Prior Codifications readings on February 1, 1994, and March 1, 

1981 Ed. ,§ 25-785. 1994, respectively. Signed by the Mayor on 

March 21 , 1994, it was assigned Act No. 10-214 
Legislative History of Laws an d transmitted to both Houses of Congress for 

For D.C. Law 13-298, see notes following its review. D.C. Law 10-122 became effective 
§ 25-101. on May 24, 1994. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors £=>159(1). c j s intoxicating Liquors § 259. 

Westlaw Key Number Search: 223kl59(l). 



Subchapter X. Temporary Surrender Of License— Safekeeping. 

§ 25—791, Temporary surrender of license — safekeeping. 

(a) A license which is discontinued for any reason shall be surrendered by 
the licensee to the Board for safekeeping. The Board shall hold the license until 
the licensee resumes business at the licensed establishment or the license is 
transferred to a new owner. If the licensee has not initiated proceedings to 
resume operations or transfer the license within 60 days after suspension, the 
Board may deem this license abandoned after giving notice to the licensee. The 
licensee has 14 days to respond to the Board's notice to request continued 
safekeeping. 

(b) The Board may extend the period of safekeeping beyond 60 days for 
reasonable cause, such as fire, flood, other natural disaster; rebuilding or 
reconstruction; or to complete the sale of the establishment. 

(c) Licenses in safekeeping beyond 60 days, as extended by the Board, shall 
be reviewed by the Board every 6 months to ensure that the licensee is making 
reasonable progress on returning to operation. 

(d) This section shall not relieve a licensee from the responsibility for 
renewing the license upon its expiration. 

(e) If a licensee notifies the Board that the licensee has ceased to do business 
under the license or if the Board cancels the license under this section, the 
license shall be marked as "canceled." 
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(f) Licenses which are restored after being held in safekeeping for longer 
than 2 years shall be subject to the license renewal process set forth in. Chapter 
4. 

(g) A license suspended by the Board under this title shall be stored at the 
Board. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 



Subchapter XI. Valet Parking. 

§ 25-796. Valet parking. 

(a) If there is a voluntary agreement, or a condition placed by the Board on 
the granting of a temporary license, which stipulates that valet parking shall be 
provided to the customers of a licensee, the valet parking service: 

(1) Shall possess a valid business license from the District as required by 
§ 47-2851.02 if the valet parking service is provided by a business which is 
separate from the licensee under this title; 

(2) Shall not: 

(A) Double-park a vehicle; 

(B) Park a customer's vehicle on a public street outside of a designated 
area; 

(C) Leave a vehicle unattended in the street, except in a designated area; 

(D) Receive or return a customer's vehicle at a location other than the 
designated service area for the service location; 

(E) Park a vehicle on private property unless written authorization has 
been obtained from the owner or lessee of the property; or 

(F) Violate a law relating to the stopping, standing, or parking of motor 
vehicles; and 

(3) May allow attended vehicles of the licensed establishment's customers 
to temporarily queue in the traffic lane adjacent to the designated area if the 
queuing does not: 

(A) Cause traffic behind the queue to back up into an intersection; 

(B) Block public access to a business or residence; or 

(C) Create a safety hazard. 

(b) A valet parking attendant who enters the street while on duty during the 
nighttime shall wear a safety vest or other reflective material. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 
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Chapter 8 

Enforcement, Infractions, and Penalties. 

Subchapter I. Enforcement. 
Section 

25-80.1. Authority of the Board to enforce this title; enforcement responsibilities of 
ABRA investigators and Metropolitan Police Department. 

25-802, Examination of premises, books, and records. 

25-803. Search warrants for illegal alcoholic beverages; disposition of seized beverag- 
es. 

25-804. Notifications from DCRA, Fire Department, and Metropolitan Police Depart- 
ment. 

25-805. Nuisance. 

Subchapter II. Revocation, Suspension, And Civil Penalties. 

25-821 . Revocation or suspension — general provisions. 

25-822. Mandatory revocation. 

25-823. Revocation or suspension for violations of this title or misuse of licensed 

premises. 
25-824. Revocation when wholesale or retail licensee is subject to undue influence by 

manufacturer. 
25-825. Revocation when retail licensee is subject to undue interest by wholesaler. 
25-826. Summary revocation or suspension. 

25-827, Request for suspension or revocation of license by Chief of Police. 
25-828. Notice of suspension or revocation. 
25-829. Cease and desist orders. 
25-830. Civil penalties. 
25-83 1 . Penalty for violation where no specific penalty provided; additional penalty for 

failure to perform certain required acts. 



Subchapter I. Enforcement. 

§ 25-801, Authority of the Board to enforce this title; enforcement respon- 
sibilities of ABRA investigators and Metropolitan Police De- 
partment. 

(a) The Board shall have the authority to enforce the provisions of this title 
with respect to licensees and with respect to any person not holding a license 
and selling alcohol in violation of the provisions of this title. 

(b) Subject to subsection (c) of this section, ABRA investigators and the 
Metropolitan Police Department shall issue citations for civil violations of this 
title that are set forth in the schedule of civil penalties established under 
§ 25-830. 

(c) A citation for any violation for which the penalty includes the suspension 
of a license shall be issued under the direct authority of the Board as a result of 
an investigation carried out by ABRA investigators. 

(d) Prosecutions for misdemeanors under this title shall be prosecuted and 
initiated by information filed in the Superior Court of the District of Columbia 
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by the Corporation Counsel. Prosecutions for felonies under this title shall be 
prosecuted by the United States Attorney for the District of Columbia. 

(e) Violations committed by an unlicensed person selling alcohol in violation 
of the provisions of this title shall be forwarded by the Board to the Corporation 
Counsel for prosecution. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25-802. Examination of premises, books, and records. 

(a) An applicant for a license, and each licensee, shall allow any member of 
the Board, any ABRA investigator, or any member of the Metropolitan Police 
Department full opportunity to examine, at any time during business hours: 

(1) The premises where an alcoholic beverage is manufactured, kept, sold, 
or consumed for which an application for a license has been made or for 
which a license has been issued; and 

(2) The books and records of the business for which an application for a 
license has been made or for which a license has been issued. 

(b) ABRA investigators shall examine the premises and books and records of 
each licensed establishment in the District at least once each year. The investi- 
gators shall make reasonable efforts to ensure that the licensee will know in 
advance the date of the inspection. 

(May 3, 2001, D.C. Law 13-298, § 101, 47 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13—298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—803. Search warrants for illegal alcoholic beverages; disposition of 
seized beverages. 

If a search warrant is issued by any judge of the Superior Court of the 
District of Columbia or by a United States Magistrate for the District of 
Columbia for premises where any alcoholic beverages are manufactured for 
sale, kept for sale, sold, or consumed in violation of this title, the alcoholic 
beverages and any other property designed for use in connection with the 
unlawful manufacture for sale, keeping for sale, selling, or consumption may be 
seized and shall be subject to such disposition as the court may make thereof. 

(Jan. 24, 1934, 48 Stat. 334, ch. 4, § 29; Apr. 1, 1942, 56 Stat. 190, ch. 207, § 1; June 
29, 1953, 67 Stat. 104, ch. 159, § 404(i); July 8, 1963, 77 Stat. 77, Pub. L. 88-60, § 1; 
July 29, 1970, 84 Stat. 570, Pub. L. 91-358, title I, § 155(a); May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 
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D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-129(a). 

Prior Codifications 

1981 Ed.,§ 25-803. 



Historical and Statutory Notes 

1973 Ed., § 25-129. 



Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 



Library References 



Key Numbers 

Intoxicating Liquors <3= 3 249, 255. 
Obstructing Justice ®=»1. 
Westlaw Key Number Searches: 
223k255; 282kl. 



C.J.S. Obstructing Justice or Governmental 
Administration §§ 2 to 4, 9, 16 to 17, 20 to 
21. 



223k249; 



Encyclopedias 

CJ.S. Intoxicating Liquors §§365, 373 to 
378, 380 to 385, 398, 400 to 402. 



Notes of Decisions 



In general 1 
Grounds for seizure 4 
Search incidental to arrest 5 
Time for application or issuance 2 
Time of execution 3 



1 . In general 

Where, in searching defendant's premises un- 
der a valid search warrant authorizing search 
for alcoholic beverages or any property de- 
signed for use in connection with violation of 
Alcoholic Beverage Control Act, police officer 
looked behind a movable partition closing off a 
fireplace and discovered two large clean paper 
bags in the midst of rubble, and, although the 
feel and weight of such bags indicated to him 
that they did not contain bottles, the officer 
looked into the bags and discovered therein a 
quantity of marihuana, the officer's action in 
looking into the bags did not constitute an un- 
reasonable search, but was lawful. U.S. v. 
White, D.D.C1954, 122 F.Supp. 664. Searches 
And Seizures <^> 148 

2. Time for application or issuance 

The test of whether too long a period of time 
had passed between commission of unlawful 
acts and issuance of a search warrant is one of 
reasonableness, although a less flexible stan- 
dard is applied when the warrant is one that 
must be based on "positive" knowledge. 
D.C. Code 1961, § 25-1 29(h). Underdown v. 
District of Columbia (App. 1966) 217 A.2d 659. 
Searches And Seizures <&* 121.1 

Elapse of nine days between time police offi- 
cer purchased liquor on premises and time offi- 
cer made application for night search warrant 
based on policeman's affidavit describing sale of 
alcoholic beverages on premises without a li- 



cense w T as not unreasonable under circum- 
stances including showing that officer described 
the premises as having a bar and a bartender, 
tables enough for at least 20 persons and food 
and beverage service. D.C. Code 1961, 
§§ 25-109, 25-129(h). Underdown v. District of 
Columbia (App. 1966) 217 A.2d 659. Intoxicat- 
ing Liquors ^ 249 

A lapse of four days between time police 
officers observed illegal activities on premises 
and time police department made application 
for search warrant based on policeman's affida- 
vit describing sale of alcoholic beverages on 
premises without a license was not, under the 
circumstances, unreasonable as a matter of law. 
D.C. Code 1951, § 25-129(h). Williams v. Dis- 
trict of Columbia (Cr.App. 1961) 167 A.2d 893. 
Intoxicating Liquors &* 249 

3. Time of execution 

Five-day delay in execution of night warrant 
for search of premises where alcoholic beverag- 
es were being sold without a license was not 
unreasonable since an after-hours liquor estab- 
lishment might operate only on weekend eve- 
nings so that it was reasonable to wait until 
following weekend to execute the warrant. 
D.C. Code 1961, § 25-129(h). Underdown v. 
District of Columbia (App. 1966) 217 A. 2d 659. 
Intoxicating Liquors <&* 249 

Since the statute and warrant for search of 
premises for alcoholic beverages provided that 
it must be executed within 10 days, execution 
before expiration of that time limit was reason- 
able. D.C.Code 1961, § 25-129(i). Underdown 
v. District of Columbia (App. 1966) 217 A.2d 
659. Intoxicating Liquors &=> 249 
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4. Grounds for seizure 

Where police officer went to defendant's 
apartment in response to call that there was 
found property on premises, rather than to in- 
vestigate criminal activity or to make arrest, 
and woman who met him at door invited him 
inside and showed him some cases of beer that 
she had found on back porch, there was no 
search within scope of Fourth Amendment; of- 
ficer was legally entitled to seize beer after he 
then received information indicating that beer 
had been stolen from a train. U.S.C.A.Const. 
Amend. 4. U.S. v. Gaskin, 1977, 368 A.2d 1138. 
Intoxicating Liquors <3=> 247 

5. Search incidental to arrest 

Police officer's mere observation of motorist 
whom he stopped and subsequently arrested for 
driving while under influence of intoxicating 
liquor did not constitute a "search". Johnson 



v. District of Columbia (Cr.App. 1956) 119 A.2d 
444. Intoxicating Liquors ®=» 249 

Where police officer purchased whisky from 
certain party with marked money in attempt to 
locate his source of supply, and as purchase was 
being completed, another officer appeared with 
warrant for party's arrest, arrested party stated 
he had purchased the whisky from defendant, 
and officers searched defendant, found part of 
the marked money on him, and arrested him, 
officers had no right to search defendant, and 
evidence found in such search should have been 
excluded in prosecution for keeping for sale and 
selling alcohol beverage without license to do 
so. D.C.Code 1951, § 25-109. Smallwood v. 
District of Columbia (Cr.App. 1955) 116 A. 2d 
599. Criminal Law <5= 394.4(9); Intoxicating 
Liquors <3^ 249 



§ 25-804. Notifications from DCRA, Fire Department, and Metropolitan 
Police Department. 

(a) In accordance with procedures that the Mayor shall establish, the Depart- 
ment of Consumer and Regulatory Affairs and the Fire Department shall 
promptly notify the Board if a licensed establishment is the subject of a citation 
or other enforcement action for a violation of laws or regulations enforced by 
these departments. 

(b) If a licensed establishment is the subject of an incident report by the 
Metropolitan Police Department, the Metropolitan Police Department shall file 
a copy of the incident report with the Board. The Board shall make the report 
available for public inspection upon request. 

(Jan. 24, 1934, 48 Stat 330, ch. 4, § 17; Aug. 27, 1935, 49 Stat. 900, ch. 756, § 9; Aug. 
25, 1937, 50 Stat. 803, ch. 766, § 3; Apr. 26, 1950, 64 Stat 88, ch. 106; Dec. 8, 1970, 
84 Stat. 1393, Pub. L. 91-535, § 3(a); Sept. 29, 1982, D.C. Law 4-157, §§ 9, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(5), 30 DCR 5927; Mar. 7, 1987, D.C. Law 
6-217, § 11; 34 DCR 907; Sept. 11, 1993, D.C. Law 10-12, § 2(b), 40 DCR 4020; May 
24, 1994, D.C. Law 10-122, § 2(h), 41 DCR 1658; Apr. 30, 1998, D.C. Law 12-97, § 2, 
45 DCR 1517; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-1 18(e), (f)(1). For notes from former 
§ 25-118, see§ 25-821. 

Prior Codifications 

1981 Ed.,§ 25-804. 



Historical and Statutory Notes 

1973 Ed., § 25-118. 



Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 



Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ©=> 106(1). C.J.S. Intoxicating Liquors §§ 160 to 

Westlaw Key Number Search: 223kl.06(l). 168. 
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§ 25-805 ALCOHOLIC BEVERAGES 

§ 25—805, Nuisance. 

(a) Any building, ground, or premises where an alcoholic beverage is manu- 
factured, sold, kept for sale, or permitted to be consumed in violation of this 
title shall be a nuisance. 

(b) An action to enjoin any nuisance defined in subsection (a) of this section 
may be brought in the name of the District of Columbia by the Corporation 
Counsel in the Civil Branch of the Superior Court of the District of Columbia 
against any person conducting or maintaining such nuisance or knowingly 
permitting such nuisance to be conducted or maintained. 

(Jan. 24, 1934, ch. 4, § 41; June 29, 1953, 67 Stat. 104, ch. 159, § 404(j); July 8, 1963, 
77 Stat 77, Pub. L. 88-60, § 1; July 29, 1970, 84 Stat. 570, Pub. L. 91-358, title I, 
§ 155(a); May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enaeted into 1973 Ed., § 25-139. 

law Title 25 of the District of Columbia Official 

Code, The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code ^ ^ _ T ^ ___ _ „ 

§ 75-139 w 13-298, see notes tallowing 

k § 25-101. 

Prior Codifications 

1981 Ed., § 25-805. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <^260. C J.S. Intoxicating Liquors § 407. 

West] aw Key Number Search: 223k260. 



Subchapter II. Revocation, Suspension, And Civil Penalties. 

§ 25—821. Revocation or suspension — general provisions. 

(a) Except as provided in § 25-826, the Board shall not revoke or suspend a 
license until the licensee has been given an opportunity to be heard in his or 
her defense. 

(b) If a license is revoked or suspended, no part of the license fee shall be 
returned. 

(c) If the Board revokes a license, no license shall be issued to the same 
person or persons whose license is so revoked for any other location for 5 years 
following the revocation, except as provided below. 

(d) If the Board revokes a manager's license, a manager's license shall not be 
issued to the same person for 2 years. 

(e) Subsection (c) of this section shall not apply to licenses revoked by the 
Board for procedural reasons. 

(0 The remaining alcoholic beverage stock of a licensee whose license has 
been revoked shall be disposed of only with the approval of the Board. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 17; Aug. 27, 1935, 49 Stat. 900, ch. 756, § 9; Aug. 
25, 1937, 50 Stat. 803, ch. 766, § 3; Apr. 26, 1950, 64 Stat. 8S f ch. 106; Dec. 8, 1970, 
84 Stat. 1393, Pub. L. 91-535, § 3(a); Sept 29, 1982, D.C. Law 4-157, §§ 9, 15, 29 DCR 
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3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(5), 30 DCR 5927; Mar. 7, 1987, D.C. Law 
6-217, § 11; 34 DCR 907; Sept. 11, 1993, D.C, Law 10-12, § 2(b), 40 DCR 4020; May 
24, 1994, D.C. Law 10-122, § 2(h), 41 DCR 1658; Apr. 30, 1998, D.C. Law 12-97, § 2, 
45 DCR 1517; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into For legislative history of D.C. Law 6-217, see 

law Title 25 of the District of Columbia Official Historical and Statutory Notes following 

Code. The text of this section is derived from § 25-101. 

provisions formerly found in D.C. Code For legislative history of D.C. Law 10-1 2, see 

§ 25-1 18(a). Historical and Statutory Notes following 

§ 25-753. 

Prior Codifications For ]egislative history of D . C . Law 10-122, 

1981 Ed. ,s 25-821. see Historical and Statutory Notes following 

1973 Ed., § 25-118. §25-785. 

_ . . Law 12-97, the "Suspension of Liquor Li- 

Emergency Act Amendments cemes Amendrnent Act of l998/ . was intro _ 

For temporary amendment of section, see duced in Council and assigned Bill No. 12-83, 
§ 2(b) of the Underage Drinking Emergency which was referred to the Committee on Con- 
Amendment Act of 1994 (D.C. Act 10-236, April sumer and Regulatory Affairs. The Bill was 
~8, 1994, 41 DCR 2601). adopted on first and second readings on Decem- 
. „ ber 4, 1997, and January 6, 1998, respectively. 
Legislative History of Laws Signed by the Mayor on January 26 , 1998, it 

For D.C. Law 13-298, see notes following wa s assigned Act No. 12-271 and transmitted to 

S 2b— 101. both Houses of Congress for its review. D.C. 

For legislative history of D.C. Law 4-157, see Law 12-97 became effective on April 30, 1998. 
Historical and Statutory Notes following 

§ 25-101. Delegation of Authority 

For legislative history of D.C. Law 5-51, see Delegation of Authority — Office of the Secre- 

Historical and Statutory Notes following tary, see Mayor's Order 97-87, May 6, 1997 (44 

§ 25-206. DCR 2958). 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <S>1 06(1). C.J.S. Intoxicating Liquors §§ 160 to 161, 

West'law Key Number Search: 223kl06(l). 168. 

Motes of Decisions 

In general 1 Board is necessary part of administrative 

scheme and does not per se violate due process. 

D.C.C.E. § 25-118. James Bakalis & Nickie 
1. In general Bakalis, Inc. v. Simonson, C.A.D.C.1 970, 434 

Some mixing of prosecutorial and adjudica- F. 2d 515, 140 U.S.App.D.C. 24 I . Constitutional 
tive functions by Alcoholic Beverage Control Law <§=> 296(1) 

§ 25-822* Mandatory revocation. 

The Board shall revoke the license of a licensee as a result of any of the 
following events during the period for which the license was issued: 

(1) The licensee has been convicted of multiple violations of the terms of 
this title or the regulations issued under this title and the penalties set forth in 
Chapter S or established by the Board require revocation; 

(2) The licensee has knowingly permitted, in the licensed establishment (A) 
the illegal sale, or negotiations for sale, or the use, of any controlled 
substance identified in the CSA, or (B) the possession or sale, or negotiations 
for sale, of drug paraphernalia in violation of the CSA or Chapter 1 1 of Title 
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48. Successive sales, or negotiations for sale, over a continuous period of 
time shall be deemed evidence of knowing permission; or 
(3) The licensee has been convicted of a felony. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 17; Aug. 27, 1935, 49 Stat. 900, ch. 756, § 9; Aug. 
25, 1937, 50 Stat. 803, ch. 766, § 3; Apr. 26, 1950, 64 Stat. 88, ch. 106; Dec. 8, 1970, 
84 Stat. 1393, Pub. L. 91-535, § 3(a); Sept. 29, 1982, D.C. Law 4-157, §§ 9, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(5), 30 DCR 5927; Mar. 7, 1987, D.C. Law 
6-217, § .11; 34 DCR 907; Sept. 11, 1993, D.C. Law 10-12, § 2(b), 40 DCR 4020; May 

24, 1994, D.C. Law 10-122, § 2(h), 41 DCR 1658; Apr. 30, 1998, D.C. Law 12-97, § 2, 
45 DCR 1517; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-118. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code 

§ 25-1 18(a), (c). For notes from former For D.C. Law 13-298, see notes following 

§ 25-118, see § 25-821. § 25-101. 

Prior Codifications 

1981 Ed., § 25-822. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <&=> 106(1). C.J.S. Intoxicating Liquors §§ 160 to 161, 

Westlaw Key Number Search: 223kl06(l). 168. 

§ 25—823, Revocation or suspension for violations of this title or misuse of 
licensed premises. 

The Board may suspend or revoke the license of any licensee during the 
license period if: 

(1) The licensee violates any of the provisions of this title, the regulations 
promulgated under this title, or any other laws if the District; 

(2) The licensee allows the licensed establishment to be used for any 
unlawful or disorderly purpose; or 

(3) The licensee fails to superintend in person, or through a manager 
approved by the Board, the business for which the license was issued. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 17; Aug. 27, 1935, 49 Stat. 900, ch. 756, § 9; Aug. 

25, 1937, 50 Stat. 803, ch. 766, § 3; Apr, 26, 1950, 64 Stat. 88, ch. 106; Dec. 8, 1970, 
84 Stat. 1393, Pub. L. 91-535, § 3(a); Sept. 29, 1982, D.C. Law 4-157, §§ 9, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(5), 30 DCR 5927; Mar. 7, 1987, D.C. Law 
6-217, § 11; 34 DCR 907; Sept. 11, 1993, D.C. Law 10-12, § 2(b), 40 DCR 4020; May 
24, 1994, D.C. Law 10-122, § 2(h), 41 DCR 1658; Apr. 30, 1998, D.C. Law 12-97, § 2, 
45 DCR 1517; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Prior Codifications 
law Title 25 of the District of Columbia Official \9&\ Ed § 25-823 

Code. The text of this section is derived from '' * 

provisions formerly found in D.C. Code 1973 Ed. ,s 25-118. 

§ 25-1 18(a). For notes from former § 25-1.18, 
see§ 25-821. 
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For D.C. Law 13-298, see notes following 
§ 25-101. 
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Key Numbers 

Intoxicating Liquors ^ 106(1). 

Westlaw Key Number Search: 223k 106(1) 



Library References 

Encyclopedias 

Intoxicating 



C.J.S. 
168. 



Liquors §§ 160 to 161, 



Notes of Decisions 



Defenses 5 

Discretion of Board 6 

Due process 1 

Equal protection 2 

Grounds for suspension or revocation 

Injunction 9 

Order of suspension or revocation 8 

Period for which license issued 3 

Review 10 

Sufficiency of evidence 7 



1 . Due process 

Some mixing of prosecutorial and adjudica- 
tive functions by Alcoholic Beverage Control 
Board is necessary part of administrative 
scheme and does not per se violate due process. 
D.C.'C.E. § 25-118. James Bakalis & Nickie 
Bakalis, Inc. v. Simonson, C.A.D.C. 1.970, 434 
F.2d 515, 140 U.S.App.D.C. 241. Constitutional 
Law C=» 296(1) 

Where evidence relied on by Alcoholic Bever- 
age Control Board to find that licensee failed to 
superintend in person, or through an approved 
manager, business for which class "C" retailer's 
license was issued satisfied statutory test of sub- 
stantial evidence, ultimate conclusion of Board, 
to revoke license was within scope of its statuto- 
ry discretion, notwithstanding claim that out- 
right revocation of license amounted to "eco- 
nomic execution" and was so harsh as to deny 
licensee due process of law. D.C.C.E. § 25-118. 
2447 Good Hope Road, Inc. v. District of Co- 
lumbia Alcoholic Beverage Control Bd., 1972, 
295 A.2d 513. Intoxicating Liquors <3=>- 108.9 

2. Equal protection 

Fifteen-day suspension of liquor license when 
doorman refused to permit entry of police offi- 
cers unless each paid a $2 admission charge 
though he was told that they were on official 
business and identification was displayed, and 
when manager of the premises failed to inter- 
vene to provide officers with full opportunity to 
examine the premises as required by regula- 
tions, was within Alcoholic Beverage Control 
Board's statutory authority and discretion, de- 
spite contention that, when compared with 
sanctions imposed in other cases, such suspen- 
sion failed to accord licensee equal protection, 
equal justice, and due process. D.C.C.E. 



§ 25-1 18. Meteor Corp. v. District of Columbia 
Alcoholic Beverage Control Bd., 1974, 316 A.2d 
545. Constitutional Law <2=* 230.3(5), 287.2(3); 
Intoxicating Liquors ©^ 106(2) 

3. Period for which license issued 

Word "period," within District of Columbia 
statute authorizing revocation or suspension of 
a liquor license if, during period for which 
license was issued, licensee fails to superintend 
in person, or through an approved manager, 
business for which license is issued, means du- 
ration of license and not lawful day-to-day busi- 
ness hours. D.C.C.E. § 25-118. 2447 Good 
Hope Road, Inc. v. District of Columbia Alco- 
holic Beverage Control Bd., 1972, 295 A.2d 513. 
Intoxicating Liquors < S= D 106(2) 

4. Grounds for suspension or revocation 

Fourteen-day suspension of liquor license was 
warranted where licensee permitted "B-girl" 
operation on its premises and female employee 
made solicitation for act of prostitution on 
premises. 25 D.C.C.E. § 25-1 18. Am-Chi Res- 
taurant, Inc. v. Simonson, C.A. D.C. 1968, 396 
F.2d 686, 130 U.S.App.D.C. 37. Intoxicating 
Liquors^ 106(2) 

Alcoholic Beverage Control Board had au- 
thority to discipline licensee for violating stat- 
utes and regulations governing employment of 
minors. D.C. Code 1981, § 25-118. Club 99, 
Inc. v. District of Columbia Alcoholic Beverage 
Control Bd., 1982, 457 A. 2d 773. Intoxicating 
Liquors <§=» 106(4) 

Dance performed on premises of retail liquor 
licensee by dancer who wore bikini-type panties 
and who wrapped her legs around shoulders of 
male customers who were leaning over rim of 
stage did not overstep constitutional protections 
and was not ground for suspension of liquor 
license. U.S. C.A. Const. Amend. 1; D.C.C.E. 
§§ 22-200 1(a)(1)(B), 22-2701, 25-118. 4934, 
Inc. v. Washington, 1977, 375 A.2d 20. Consti- 
tutional Law <&=> 90.1(6); Intoxicating Liquors 
@=> 106(2) 

Inasmuch as Alcoholic Beverage Control 
Board grounded its suspension of retail liquor 
license upon asserted violation of statute forbid- 
ding presentation of obscene exhibitions, the 
suspension order would stand or fall upon ques- 
tion whether dance performed by go-go dancer 
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was the kind of performance forbidden by the 
statute and order could not be sustained on 
theory of broader power to regulate liquor li- 
censees. U.S.C.A. Const. Amend. 1; D.C.C.E. 
§§ 22-2001 (a)(1)(B), 22-270.1, 25-118. 4934, 
Inc. v. Washington, 1977, 375 A.2d 20. Intoxi- 
cating Liquors <3==> 108.1 0(6) 

5. Defenses 

Mere fact that "B-girl" operation was not 
illegal per se on licensed premises was not 
defense by licensee in proceeding to suspend 
license on ground that female employee of li- 
censee had made solicitation for prostitution on 
premises. 25 D.C.C.E. § 25-118. Am-Chi Res- 
taurant, Inc. v. Simonson, C.A.D.C.1968, 396 
F.2d 686, 130 U.S.App.D.C. 37. Intoxicating 
Liquors <3=» 108.1 

Licensee could not plead a violation of regula- 
tion prohibiting sales after 2:00 A.M. as a de- 
fense to statutory violation of failure to superin- 
tend business, and since business was ongoing, 
albeit illegally after hours, without an approved 
manager in charge, statutory violation was es- 
tablished. D.C.C.E. § 25-118. 2447 Good 
Hope Road, Inc. v. District of Columbia Alco- 
holic Beverage Control Bd., 1972, 295 A.2d 513. 
Intoxicating Liquors <&=> 108.5 

6. Discretion of Board 

The Alcoholic Beverage Control Board does 
not have authority to prohibit further purchases 
by a liquor retailer who is delinquent in the 
payment of his account to wholesalers but can 
only revoke or suspend license of retailer for 
violating rules or regulations concerning credit. 
D.C.Code 1961, § 25-118. Press Liquors, Inc. 
v. Weakley, C.A.D.C.1963, 317 F.2d 135, 115 
U.S.App.D.C. 71. Intoxicating Liquors <£=> 
106(2), 124 

Revocation of petitioner's retailer's Class "C" 
alcoholic beverage license by Alcoholic Bever- 
age Control Board was not an abuse of discre- 
tion, despite claim that, in imposing sanction, 
Board treated petitioner differently than others 
in similar situations and, in so doing, ignored its 
own precedents and procedures and failed to 
justify different treatment accorded petitioner, 
where petitioner admitted charges alleging un- 
lawful receipt and possession of unstamped dis- 
tilled spirits, concealment of goods on restau- 
rant premises with intent to defeat collection of 
taxes (both felonies), failing to superintend busi- 
ness, and permitting an unregistered .22 caliber 
rifle to be kept on premises. D.C.C.E. 
§§ 25-102 et seq., 25-118; 26 U.S.C.A. (I.R.C. 
1954) §§ 5601(a)(ll), 5604(a)(1), 7201, 7206. 
Alrob Enterprises, Inc. v. District of Columbia 
Alcoholic Beverage Control Bd., 1975, 337 A. 2d 
497. Intoxicating Liquors <&=> 108.9 
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7. Sufficiency of evidence 

Testimony by officers was sufficient to sup- 
port charges of violation of Alcoholic Beverage 
Control Act and regulations by more than sub- 
stantial evidence. D.C.C.E. § 25-118. James 
Bakalis & Nickie Bakalis, Inc. v. Simonson, 
C.A.D.C.1970, 434 F.2d 515, 140 U.S.App.D.C. 
241. Intoxicating Liquors <3=> 108.5 

Evidence was sufficient to support findings of 
Alcoholic Beverage Control Board, in revoking 
petitioner's class "C" retailer's license, that pe- 
titioner allowed licensed premises to be used for 
an unlawful purpose by permitting consumption 
of alcoholic beverages at a time when consump- 
tion was prohibited, failed to frame its license 
under glass and post same in a conspicuous 
place on premises, and failed to superintend in 
person, or through an approved manager, busi- 
ness for which license was issued. D.C.C.E. 
§§ 25-101 et seq., 25-106, 25-1 18. 2447 Good 
Hope Road, Inc. v. District of Columbia Alco- 
holic Beverage Control Bd., 1972, 295 A. 2d 513. 
Intoxicating Liquors <£=> 108.5 

8. Order of suspension or revocation 

Alcoholic Beverage Control Board should ar- 
ticulate its standards for suspension of liquor 
license in its order of suspension. 25 D.C.C.E. 
§ 25-118. Am-Chi Restaurant, Inc. v. Simon- 
son, C.A.D.C.1968, 396 F.2d 686, 130 U.S.App. 
D.C. 37. Intoxicating Liquors <s=> 108.9 

9. Injunction 

An injunction against enforcement of order of 
Alcoholic Beverage Control Board revoking li- 
quor license should not issue for any period 
while failure of Board of Commissioners of Dis- 
trict of Columbia to reach a decision on appeal 
is caused by unavoidable circumstances such as 
absence of a commissioner or necessary delay 
in considering and deciding the case. D.C.Code 
1940, § 25-106. Lambros v. Young, 1944, 145 
F.2d 341, 79 U.S.App.D.C. 247. Injunction <$=> 
75 

Where statute provided that decision of Board 
of Commissioners of District of Columbia on 
questions of fact on appeal from Alcoholic Bev- 
erage Control Board should be final, but order 
revoking liquor license was upheld by a one to 
one vote, an injunction would be granted 
against enforcement of order which would ter- 
minate when appeal was reinstated, and after 
appeal was reinstated the license would stand 
suspended during time reasonably necessary for 
commissioners to reach a final decision. 
D.C.Code 1940, § 25-106. Lambros v. Young, 
1944, 145 F.2d 341, 79 U.S.App.D.C. 247. In- 
junction <3^> 75; Intoxicating Liquors §=> 
108.10(10) 

10. Review 

Where separate suspensions of liquor license 
for 21 days in the first case and 17 days in the 
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second case were not strictly for separate acts 
constituting violations on separate days but for 
a continuous course of conduct, and investiga- 
tion in both cases was completed 30 days before 
hearing in first case, the two cases should have 
been treated as one case and licensee was enti- 
tled to review of suspension by commissioners 
on theory that license was suspended for period 
of more than 30 days. D.C.C.E. §§ 25-106, 
25-118. James Bakalis & Nickie Bakalis, Inc. 
v. Simonson, C.A.D.C. 1970, 434 F.2d 515, 140 
U.S.App.D.C. 241. Intoxicating Liquors <&=> 
108.10(2) 

Findings of Alcoholic Beverage Control Board 
are presumptively valid. D.C.C.E. § 25-118. 
James Bakalis & Nickie Bakalis, Inc. v. Simon- 
son, C.A.D.C. 1970, 434 F.2d 515, 140 U.S.App. 
D.C. 241. Intoxicating Liquors &» 108.10(6) 

Under statute governing appeal to Board of 
Commissioners of District of Columbia from 
Alcoholic Beverage Control Board, provision 
that decision of commissioners on questions of 
fact should be final means that the Board of 
Commissioners must actually make a decision. 
D.C. Code 1940, § 25-106. Lambros v. Young, 
1944, 145 F.2d 341, 79 U.S.App.D.C. 247. In- 
toxicating Liquors <§=> 75(7) 



Where statute governing appeal to Board of 
Commissioners of District of Columbia from 
Alcoholic Beverage Control Board provided that 
decision of commissioners on questions of fact 
should be final, the judicial rule which requires 
affirmance of judgment or order of trial court 
when an appellate court is evenly divided was 
inapplicable. D.C.Code 1940, § 25-106/ Lam- 
bros v. Young, 1944, 145 F.2d 341, 79 U.S.App. 
D.C. 247. Intoxicating Liquors <£=> 75(8) 

The effect of a one to one vote of Board of 
Commissioners of District of Columbia uphold- 
ing order of Alcoholic Beverage Control Board 
revoking liquor license is an interim affirmance 
of the Board which suspends the license until 
final decision of the Commissioners. D.C.Code 
1940, § 25-106. Lambros v. Young, 1944, 145 
F.2d 341, 79 U.S.App.D.C. 247. Intoxicating 
Liquors <3» 108.10(9) 

While license of any person appealing from 
order of Alcoholic Beverage Control Board re- 
voking license is suspended until final decision 
of Board of Commissioners of District of Co- 
lumbia, the commissioners have no right to 
cause suspension of license to continue indefi- 
nitely by arbitrarily refusing to decide issue of 
fact. Lambros v. Young, 1944, 145 F.2d 341, 
79 U.S.App.D.C. 247. Intoxicating Liquors <£=> 
108.10(9) 



§ 25—824. Revocation when wholesale or retail licensee is subject to undue 
influence by manufacturer. 

(a) If a manufacturer of alcoholic beverages, whether licensed by this title or 
not, shall have such a substantial interest, whether direct or indirect, in the 
business of a wholesale or retail licensee or in the premises on which the 
licensee's business is conducted as, in the judgment of the Board, may tend to 
influence the licensee to purchase alcoholic beverages from the manufacturer, 
the Board may revoke the license of the licensee. 

(b) This section shall not apply to the wholesale license held by a person not 
licensed as a manufacturer in the District owning an establishment for the 
manufacture of alcoholic beverages outside of the District. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 18; Aug. 27, 1935, 49 Stat 902, ch. 756, § 15; 
Sept. 29, 1982, D.C. Law 4-157, §§ 10, 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, 
§ 2(b)(6), 30 DCR 5927; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-119. For notes from former § 25-119, 
see § 25-735. 



Historical and Statutory Motes 

1973 Ed., § 25-119. 



Prior Codifications 

1981 Ed., § 25-824. 



Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 
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Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <^> 106(2). C.J.S. Intoxicating Liquors §§ 162, 167 to 

Westlaw Key Number Search: 223kl06(2). 168. 

§ 25-825. Revocation when retail licensee is subject to undue interest by 
wholesaler. 

If a wholesaler of alcoholic beverages, whether licensed under this title or 
not, shall have such a substantial interest, whether direct or indirect, in the 
business of any retail licensee or in the premises on which the licensee's 
business is conducted as may tend to influence the licensee to purchase 
beverages from the wholesaler, the Board may revoke the license of the 
licensee. 

(Jan. 24, 1934, 48 Stat. 331, ch. 4, § 19; Aug. 27, 1935, 49 Stat 903, ch, 756, § 16; 
Sept. 29, 1982, D.C. Law 4-157, §§ 11, 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, 
§ 2(b)(7), 30 DCR 5927; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. The text of this section is derived from § 25-101. 

provisions formerly found in D.C. Code For legislative history of D.C. Law 4-157, see 

S 25-120. Historical and Statutory Notes following 

§ 25-101. 

Prior Codifications For legislative history of D . C . Law 5-51, see 

1981 Ed., § 25-825. Historical and Statutory Notes following 

1973 Ed., § 25-120. § 25-206. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors ^106(2), 124. C J.S. Intoxicating Liquors §§ 162, 167 to 

Westlaw Key Number Searches: 223kl06(2); j^g 223 to 224 232 

223kl24. ■ ' ' 

§ 25— 826. Summary revocation or suspension. 

(a) If. the Board determines, after investigation, that the operations of a 
licensee present an imminent danger to the health and safety of the public, the 
Board may summarily revoke, suspend, or restrict, without a hearing, the 
license to sell alcoholic beverages in the District. 

(b) The Board may summarily revoke, suspend, fine, or restrict the license of 
a licensee whose establishment has been the scene of an assault on a police 
officer, government inspector or investigator, or other governmental official, 
who was acting in his or her official capacity, when such assault occurred by 
patrons who were within 1,000 feet of the establishment. 

(c) A licensee may request a hearing within 72 hours after service of notice of 
the summary revocation, suspension, fine, or restriction of a license. The Board 
shall hold a hearing within 48 hours of receipt of a timely request and shall 
issue a decision within 72 hours after the hearing. 
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(d) A person aggrieved by a final summary action may file an appeal in 
accordance with the procedures set forth in subchapter I of Chapter 5 of Title 
2. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 17; Aug. 27, 1935, 49 Stat. 900, ch. 756, § 9; Aug. 
25, 1937, 50 Stat. 803, ch. 766, § 3; Apr. 26, 1950, 64 Stat. 88, ch. 106; Dec. 8, 1970, 
84 Stat. 1393, Pub. L. 91-535, § 3(a); Sept. 29, 1982, D.C. Law 4-157, §§ 9, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(5), 30 DCR 5927; Mar. 7, 1987, D.C. Law 
6-217, § 11; 34 DCR 907; Sept. 11, 1993, D.C. Law 10-12, § 2(b), 40 DCR 4020; May 

24, 1994, D.C. Law 10-122, § 2(h), 41 DCR 1658; Apr. 30, 1998, D.C. Law 12-97, § 2, 
45 DCR 1517; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted Into 1973 Ed., § 25-118. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ■ ■ ^ ^ T _ _ rt r ,, 

§ 25-1 18(e). For notes from former § 25-118, For DC Law 13 ~ 298 ' see notes Allowing 

see§ 25-821. § 25-101. 

Prior Codifications 

1981 Ed., § 25-826. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <$=>1 06(1). C.J.S. Intoxicating Liquors §§ 160 to 161, 

Westlaw Key Number Search: 223kl06(l). 168. 

Notes of Decisions 

In general 1 Board is necessary part of administrative 

scheme and does not per se violate due process. 

D.C.C.E. § 25-118. James Bakalis & Nickie 
1. In general Bakalis, Inc. v. Simonson, C.A.D.C.1970, 434 

Some mixing of prosecutorial and adjudica- F. 2d 515, 140 U.S. App. D.C. 241. Constitutional 
live functions by Alcoholic Beverage Control Law @=> 296(1) 

§ 25—82 7o Request for suspension or revocation of license by Chief of 
Police. 

(a) The Chief of Police may request the suspension or revocation of a license 
if the Chief of Police determines that there is a correlation between increased 
incidents of crime within 1,000 feet of the establishment and the operation of 
the establishment. The determination shall be based on objective criteria, 
including incident reports, arrests, and reported crime, occurring within the 
preceding 18 months and within 1,000 feet of the establishment. 

(b) The Chief of Police may close an establishment for the remainder of the 
business day if he or she believes that continued operation presents an immi- 
nent danger to the health, safety, or welfare of the public. 

(Jan. 24, 1934, 48 Stat. 330, ch. 4, § 17; Aug. 27, 1935, 49 Stat. 900, ch. 756, § 9; Aug. 

25, 1937, 50 Stat. 803, ch. 766, § 3; Apr. 26, 1950, 64 Stat. 88, ch. 106; Dec. 8, 1970, 
84 Stat. 1393, Pub. L. 91-535, § 3(a); Sept. 29, 1982, D.C. Law 4-157, §§ 9, 15, 29 DCR 
3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(5), 30 DCR 5927; Mar. 7, 1987, D.C. Law 
6-217, § 11; 34 DCR 907; Sept. 11, 1993, D.C. Law 10-12, § 2(b), 40 DCR 4020; May 
24, 1994, D.C. Law 10-122, § 2(h), 41 DCR 1658; Apr. 30, 1998, D.C. Law 12-97, § 2, 
45 DCR 1517; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-118. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code ^ 

§25-118(0(2), (3). For notes from former For DC - Law *3-298 ; see notes following 

§ 25-118, see§ 25-821. § 25-101. 

Prior Codifications 

1981 Ed., § 25-827. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors <3=*I06(1). CJ.S. Intoxicating Liquors §§ 160 to 161, 

Westlaw Key Number Search: 223kl06(1). 168. 

§ 25-828,, Notice of suspension or revocation. 

(a) If the Board orders the suspension or revocation of a license, the Board 
shall post a notice in a conspicuous place at or near the main street entrance of 
the outside of the establishment. 

(b) The posted notice shall state that the license has been suspended, the 
period of the suspension, and that the suspension is ordered because of a 
violation of this title or of the regulations promulgated under this title. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

Motes of Decisions 

In general 1 license in its order of suspension. 25 D.C.C.E. 

§ 25-118. Am-Chi Restaurant, Inc. v. Simon- 

1 In general son ' C.A.D.C.1968, 396 F.2d 686, 130 U.S.App. 

'Alcoholic Beverage Control Board should ar- D ' C 37 ' Intoxicating Liquors &* 108.9 
ticulate its standards for suspension of liquor 

§ 25—829, Cease and desist orders. 

(a) If the Board or the Mayor, after investigation but before a hearing, has 
cause to believe that a person is violating any provision of this title and the 
violation has caused, or may cause, immediate and irreparable harm to the 
public, the Board or the Mayor may issue an order requiring the alleged 
violator to cease and desist immediately from the violation. The order shall be 
served by certified mail or delivery in person. 

(b)(1) The alleged violator may, within 15 days after the service of the order, 
submit a written request to the Board to hold a hearing on the alleged violation. 

(2) Upon receipt of a timely request, the Board shall conduct a hearing in 
accordance with the procedures set forth in subchapter I of Chapter 5 of Title 
2 and issue a decision within 90 days after the hearing. 
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(c)(1) The alleged violator may, within 10 days after the service of an order, 
submit a written request to the Board for an expedited hearing on the alleged 
violation. 

(2) Upon receipt of a timely request for an expedited hearing, the Board 
shall conduct a hearing within 10 days after the date of receiving the request 
and shall deliver to the alleged violator at his or her last known address a 
written notice of the hearing by any means guaranteed to be received at least 
5 days before the hearing date. 

(3) The Board shall issue a decision within 30 days after an expedited 
hearing. 

(d) If a request for a hearing is not made under subsections (b) and (c) of this 
section, the order of the Board or the Mayor shall be final. 

(e) If, after a hearing, the Board determines that the alleged violator is not in 
violation of this title, the Board shall revoke the order. 

(f) If a person fails to comply with a lawful order of the Board or the Mayor 
under this section, the Board may petition the Superior Court of the District of 
Columbia for an order compelling compliance or take any other action autho- 
rized by this subchapter. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—830. Civil penalties. 

(a) Within 90 days after May 3, 2001, the Board shall submit proposed 
regulations setting forth a schedule of civil penalties ("schedule") for violations 
of this title to the Council for a 60-day period of review, including Saturdays, 
Sundays, holidays, and periods of Council recess. If the Council does not 
approve, in whole or in part, the proposed regulations by resolution with the 
60-day review period, the regulations shall be deem disapproved. The schedule 
shall replace all civil penalties, except as expressly provided in this title. 

(b) The schedule shall be prepared in accordance with the following provi- 
sions: 

(1) The schedule shall contain 2 tiers that reflect the severity of the 
violation for which the penalty is imposed: 

(A) The primary tier shall apply to more severe violations, including 
service to minors or violation of hours of sale or service of alcoholic 
beverages. 

(B) The secondary tier shall apply to less severe violations, including the 
failure to post required signs. 

(2) A subsequent violation in the same tier, whether a violation of the same 
provision or different one, shall be treated as a repeat violation for the 
purposes of imposing an increased penalty; provided, that all secondary tier 
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infractions cited by ABRA investigators or Metropolitan Police Department 
Officers, during a single investigation or inspection on a single day, shall be 
deemed to be one secondary tier violation for the purposes of determining 
repeat violations under this section. 

(c)(1) For primary tier violations, the penalties shall be no less than the 
following: 

(A) For the first violation, no less than $1,000; 

(B) For the second violation within 2 years, no less than $2,000; and 

(C) For the third violation within 3 years, no less than $4,000; 

(2) A licensee who has been found in violation of no more than 3 second- 
ary tier violations and who is subsequently found in violation of a primary 
tier violation shall be penalized according to a first primary tier violation. 

(3) A licensee found in violation of a primary tier offense for the fourth 
time within 4 years shall have the license revoked. 

(d)(1) For secondary tier violations, the penalties shall be no less than the 
following: 

(A) For the first violation, no less than $250. 

(B) For the second violation within 2 years, no less than $500. 

(C) For the third violation within 3 years, no less than $750. 

(2) A licensee found in violation of a secondary tier violation for the fourth 
time within 4 years shall be penalized according to a first primary tier 
violation. Every subsequent secondary tier offense within 5 years of the first 
violation shall be fined according to the schedule for primary tier violations. 

(e) The Board may specify violations for which a licensee may be given a 
warning before the issuance of a citation for a first violation. 

(f) The Board or the Council may amend the schedule. An amendment by the 
Board shall be submitted to the Council for its approval in accordance with 
subsection (a) of this section. 

(g) The schedule and any amendments to the schedule shall be published in 
the District of Columbia Register and promulgated by the procedure adopted 
under § 25-21 1(e). 

(h) Penalties or fines assessed under this chapter shall be credited to the 
General Fund of the District of Columbia. 

(May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For D.C. Law 13-298, see notes following 

Code. § 25-101. 

§ 25—831. Penalty for violation where no specific penalty provided; addi- 
tional penalty for failure to perform certain required acts. 

(a) A person who violates any of the provisions of this title, or regulations 
under this title, for which no specific penalty is provided shall be guilty of a 
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misdemeanor and, upon conviction, shall be punished by a fine of not more 
than $1,000, or imprisoned for not more than one year, or both. 

(b) Any person required to file a return or report or perform any act under 
the provisions of this title who wilfully fails or refuses to file the return or 
report or perform the act within the time required shall be guilty of a 
misdemeanor and, upon conviction, shall be fined not more than $5,000, or 
imprisoned for not more than 3 years, or both. The penalty provided herein 
shall be in addition to other penalties provided by this title. 

(c) Violations of this section which are misdemeanors shall be prosecuted on 
information filed in the Superior Court of the District of Columbia by the 
Corporation Counsel. Violations of this subsection which are felonies shall be 
prosecuted by the United States Attorney for the District of Columbia. 

(d) A civil fine may be imposed as an alternative sanction for any violation of 
this title for which no specific penalty is provided, or any rules or regulations 
issued under the authority of this title, under Chapter 18 of Title 2. Adjudication 
of an infraction of this chapter shall be under Chapter 18 of Title 2. 

(Jan. 24, 1934, 48 Stat. 336, ch. 4, § 33; Apr. 1, 1942, 56 Stat. 190, ch. 207, § 1; July 8, 
1963, 77 Stat. 77, Pub. L. 88-60, § 1; July 29, 1970, 84 Stat. 570, Pub. L. 91-358, title I, 
§ 155(a); July 24, 1982, D.C. Law 4-131, § 301, 29 DCR 2418; Sept. 26, 1984, D.C. 
Law 5-106, § 3, 31 DCR 3381; Oct. 5, 1985, D.C. Law 6-42, § 455(b), 32 DCR 4450; 
May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into For legislative history of D.C. Law 4-131, see 

law Title 25 of the District of Columbia Official Historical and Statutory Notes following 

Code. The text of this section is derived from § 25-907. 

provisions formerly found in D.C. Code _ ..,. ,. r^^ T r- *r,, 

% 25-132 or ' e g ls * atlve history or D.C. Law 5-106, see 

Historical and Statutory Notes following 

Prior Codifications §25-781. 

1981 Ed., § 25-831. For i egis i ative history of D.C. Law 6-42, see 

1973 Ed., § 25-132. Historical and Statutory Notes following 

Legislative History of Laws § 25-1009. 

For D.C. Law 13-298, see notes following 
§ 25-101. 

Cross References 
Section References 

This section is referred to in §§ 25-108 and 25-132. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3=»1 77. c j s intoxicating Liquors § 289. 

Westlaw Key Number Search: 223kl77. 

United States Code Annotated 

Liquor traffic, federal crimes and offenses, see 18 U.S.C.A. § 1261 et seq. 
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Notes of Decisions 



Indictment or information 1 
Sentence and punishment 2 



1 . Indictment or information 

Refusal to consolidate counts charging the 
keeping of liquor for sale was harmless error, 
where there were valid counts sufficient to up- 
hold conviction and sentence imposed did not 
exceed maximum which could have been im- 
posed on any single charge. D.C.Code 1940, 
§ 25—132. Davenport v. District of Columbia 
(Cr.App. 1949) 67 A.2d 522. Criminal Law <§=> 
1166(6) 



2. Sentence and punishment 

Imposition of consecutive 120-day sentences 
for the keeping of whiskey for sale and selling of 
whiskey without a license was improper as con- 
stituting double punishment for a single offense 
where defendant had only a single bottle of 
whiskey which he illegally sold at time of his 
arrest and there was no proof of a keeping of 
the whiskey for sale independent of the sale 
itself. D.C.C.E. §§ 25-109(a), 25-132; 
U.S.C.A.Const. Amend. 5. Hicks v. District of 
Columbia (App. 1967) 234 A.2d 801. Criminal 
Law <3=> 29(1) 
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Chapter 9 

Taxes. 

Section 

25-901. Taxes to be levied, collected, and paid on alcoholic beverages except beer. 

25-902. Taxes to be levied, collected, and paid on beer. 

25-903. Collection of tax. 

25-904. Importation permit and tax requirements. 

25-905. Common carrier licenses and tax requirements. 

25-906. Exemption from tax. 

25-907. Mayor's responsibility in determining, redetermining, assessing, or reassessing 

any tax. 

25-908. Collection of tax by OTR Director. 

25-909. Refund of tax erroneously or illegally collected. 

25-910. Judicial review of tax determination or denial of refund claim. 

25-91 1. Seizure and forfeiture of alcoholic beverages and vehicles for which taxes have 

not been paid. 

§ 25—901. Taxes to be levied, collected, and paid on alcoholic beverages 
except beer. 

There shall be levied, collected, and paid on all of the following alcoholic 
beverages (1) manufactured by the licensee under a manufacturer's license, (2) 
imported or brought into the District by a licensee under a wholesaler's license, 
except alcoholic beverages as may be sold to a dealer licensed under the laws of 
any state or territory of the United States and not licensed under this title, and 
(3) imported or brought into the District by a licensee under a retailer's license, 
a tax at the following rates to be paid by the licensee in the manner hereinafter 
provided: 

(A) A tax of $.30 on every wine-gallon of wine containing 14% or less of 
alcohol by volume, other than champagne, sparkling wine, and any wine 
artificially carbonated, and a proportionate tax at the same rate on all 
fractional parts of such gallon; 

(B) A tax of $.40 on every wine-gallon of wine containing more than 14% 
of alcohol by volume, other than champagne, sparkling wine, and any wine 
artificially carbonated, and a proportionate tax at the same rate on all 
fractional parts of such gallon; 

(C) A tax of $.45 on every wine-gallon of champagne, sparkling wine, 
and any wine artificially carbonated, and a proportionate tax at the same 
rate on all fractional parts of such gallon; 

(D) A tax of $1.50 on every wine-gallon of spirits, and a proportionate 
tax at the same rate on all fractional parts of such gallon; and 

(E) A tax of $1.50 on every wine-gallon of all other alcoholic beverages, 
and a proportionate tax at the same rate on all fractional parts of such 
gallon. 

(Jan. 24, 1934, 48 Stat. 332, ch. 4, § 23; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 3; June 
18, 1934, 48 Stat. 1014, 1015, ch. 600, §§ 1, 2; Aug. 27, 1935, 49 Stat. 901, 903, ch. 756, 
§§ 11, 17; June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, ch. 646, 
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§ 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; May 27, 1949, 63 Stat. 135, ch. 
146, title V, § 505; May 18, 1954, 68 Stat. 11 3, ch. 218, title VIII, § 801; Mar. 31, 1956, 
70 Stat. 81, ch. 154, title III, §§ 301, 302(a); July 25, 1958, 72 Stat. 418, Pub. L. 85-558, 
§§ 1—5; Sept. 14, 1961, 75 Stat. 510, Pub. L. 87-238, §§ 1—5; Mar. 2, 1962, 76 Stat. 
17, Pub. L. 87-408, § 401; Sept. 30, 1966, 80 Stat. 855, Pub. L. 89-610, title I, § 101(a); 
Oct. 31, 1969, 83 Stat. 175, Pub. L, 91-106, title V, § 501(a), (b); Apr. 18, 1978, D.C. 
Law 2-73, § 3, 24 DCR 7066; Sept. 29, 1982, D.C. Law 4-157, § 15, 29 DCR 3617; 
Mar. 8, 1984, D.C. Law 5-51, § 2(b)(9), 30 DCR 5927; Mar. 14, 1985, D.C. Law 5-159, 
§ 25(b), (c), 32 DCR 30; Julv 25, 1989, D.C. Law 8-17, § 7(a), 36 DCR 4160; May 4, 
1990, D.C. Law 8-119, § 2, 37 DCR 1738; May 3, 2001, D.C. Law 13-298, § 101,' 48 
DCR 2959.) 



Historical and 

D.C. Law 1 3—298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-124(a). 

Prior Codifications 

1981 Ed., § 25-901. 
1973 Ed., § 25-124. 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 2-73, see 
Historical and Statutory Notes following 
§ 25-101. 

For legislative history of D.C. Law 4-157, see 
Historical and Statutorv Notes following 
§ 25-101. 

For legislative history of D.C. Law 5-51, see 
Historical and Statutory Notes following 
§ 25-206. 



Statutory Notes 

For legislative history of D.C. Law 5-159, see 
Historical and Statutory Notes following 
§ 25-206. 

Law 8-17, the "Revenue Amendment Act of 
1989," was introduced in Council and assigned 
Bill No. 8-224, which was referred to the Com- 
mittee on Finance and Revenue. The Bill was 
adopted on first and second readings on May 2, 
1989 and May 16, 1989, respectively. Signed 
by the Mayor on May 26, 1989, it was assigned 
Act No. 8-34 and transmitted to both Houses of 
Congress for its review. 

Law 8-119, the "Tax Amendment Act of 
1990," was introduced in Council and assigned 
Bill No. 8-371, which was referred to the Com- 
mittee on Finance and Revenue. The Bill was 
adopted on first and second readings on Janu- 
ary 30, 1990, and February 13, 1990, respec- 
tively. Approved without the signature of the 
Mayor on March 6, 1990, it was assigned Act 
No. 8-173 and transmitted to both Houses of 
Congress for its review. 



Key Numbers 

Intoxicating Liquors ^8 9.1, 91. 
Westlaw Key Number Searches: 
223k9l. 



Library References 

Encyclopedias 

C.J. S. Intoxicating Liquors §§ 199 to 202. 
223k89.1; 



United States Code Annotated 

Distilled spirits, wines and beer, federal excise taxes, see 26 U.S.C.A. § 5001 et seq. 

Liquor stores operated by district, wholesale liquor dealer tax exemption, see 26 U.S.C.A. § 5113. 



United States Supreme Court 



Alcoholic beverages, 

Taxation, 



Commerce clause, greater excise tax on 
imported alcoholic beverages than on 
local products, retroactive decision, see 
James B. Beam Distilling Co. v, Geor- 
gia, 1991, 111 S.Ct. 2439, 501 U.S. 
529, 115L.Ed.2d481. 

Due process, postpayment refund cases, 
see, McKesson Corp. v. Division of Al- 



coholic Beverages and Tobacco, Dept. 
of Business Regulation of Florida, U.S. 
Fla.1990, 110 S.Ct. 2238, 496 U.S. 18, 
110 L.Ed.2d 17, on remand 574 So.2d 
114. 

State tax on liquor sold at military instal- 
lations, see U.S. v. State Tax Commis- 
sion of Mississippi, 1975, 95 S.Ct. 1872, 
421 U.S. 599, 44L.Ed.2d 404. 

Tax and tax exemptions, commerce 
clause violations, see Bacchus Imports, 
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Ltd. v. Dias, U.S.Haw.1984, 104 S.Ct. 
3049, 468 U.S. 263, 82 L.Ed.2d 200. 

Notes of Decisions 

In general 1 beverages to foreign embassies and internation- 

— al organizations. D.C.Code 1961, § 25-1 24(a); 

, ¥ , Tariff Act of 1930, § 555, 19 U.S.C.A. § 1555. 

1. In general ,' . ,. 

Wholesaler of imported alcoholic beverages District ° f Columbia v. International Distnbut- 

stored in private bonded warehouse under mg Corp., C.A.D.C.1964, 331 F.2d 817, 118 

charge of customs official was not liable for U.S.App.D.C. 71. Ambassadors And Consuls <S=> 

District of Columbia excise taxes on sale of such 3; International Law <S^ 10.45(2) 

§ 25-902. Taxes to be levied, collected, and paid on beer. 

(a) There shall be levied, collected, and paid a tax of $2.79 on every barrel of 
beer containing not more than 31 gallons, and at the same rate for any other 
quantity or for the fractional parts thereof, on all beer that is: 

(1) Sold by the licensee under a manufacturer's or wholesaler's license, 
except beer as (A) may have been purchased from a licensee under this title, 
or (B) may be sold to a dealer licensed under the laws of any state or territory 
of the United States and not licensed under this title; 

(2) Purchased for resale by the licensee under a retailer's license, except 
beer as may have been purchased from a licensee under this title; or 

(3) Brewed or produced by the licensee under a brew pub permit and 
transferred for consumption at the licensee's restaurant or tavern. 

(b)(1) Taxes shall be determined before the beer is dispensed into a container 
for consumption. A licensee under a brew pub permit shall have a suitable 
method for measuring the volume of beer, such as a meter or gauge glass. 

(2) If the licensee under a brew pub permit uses one or more tanks for tax 
determination: 

(A) Taxes shall be determined each time beer is added to a tax-determi- 
nation tank; and 

(B) The licensee under a brew pub permit may never simultaneously 
pump into and out of a tax-determination tank. 

(3) Beer consumed by employees and visitors at the licensee's restaurant or 
tavern shall be beer on which the tax has been paid or determined. 

(Jan. 24, 1934, ch. 4, § 40; May 16, 1938, 52 Stat. 376, ch. 223, § 8; May 27, 1949, 63 
Stat. 136, ch. 146, title V, § 508; May 18, 1954, 68 Stat. 115, ch. 218, title VIII, § 804; 
Mar. 31, 1956, 70 Stat. 83, ch. 154, § 305; Sept. 30, 1966, 80 Stat. 855, Pub. L. 89-610, 
title I, § 101(b); Oct. 31, 1969, 83 Stat. 175, Pub. L. 91-106, title V, § 501(c); Sept. 29, 
1982, D.C. Law 4-157, § 15, 29 DCR3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(ll), 30 
DCR 5927; July 25, 1989, D.C. Law 8-17, § 7(b), 36 DCR 4160; Aug. 17, 1991, D.C. 
Law 9-40, § 2(d), 38 DCR 4974; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Prior Codifications 
law Title 25 of the District of Columbia Official 1981 Ed § 25-902 

Code. The text of this section is derived from 

provisions formerly found in D.C. Code 1"73 Ed., s 25-138. 

§ 25-138(a). 
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Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 4-157, see 
Historical and Statutory Notes following 
§ 25-101. 

For legislative history of D.C. Law 5-51, see 
Historical and Statutory Notes following 
§ 25-206. 



For legislative history of D.C. Law 8-17, see 
Historical and Statutory Notes Following 
§ 25-901. 

For legislative history of D.C. Law 9-40, see 
Historical and Statutory Notes following 
§ 25-101. 



Key Numbers 

Intoxicating Liquors <& s> 89.1, 91. 
Westlaw Key Number Searches: 
223k91. 



Library References 

Encyclopedias 

C.J.S. Intoxicating Liquors §§ 199 to 202. 
223k89.1; 



In general 1 



Notes of Decisions 



1. In general 

Under District of Columbia statute imposing a 
tax on all beer sold and prescribing monthly 
reports of beer "sold by him during the preced- 
ing calendar month", regulations of the Com- 



missioners taxing beer in warehouse and before 
it is sold were not authorized. D.C. Code 1951, 
§§ 25-103(o), 25-109, 25-124, 25-138 and (a) 
(1), (b). American Sales Co. v. District of Co- 
lumbia, C.A.D.C.1961, 292 F.2d 751, 110 
U.S.App.D.C. 258. District Of Columbia @* 
33(3) 



§25-903. Collection of tax. 

(a) Taxes on alcoholic beverages shall be collected by, and paid to, the 
Deputy Chief Financial Officer for Tax and Revenue of the Office of Tax and 
Revenue, or any successor ("OTR Director") and shall be deposited in the 
Treasury of the United States to the credit of the District. 

(b) Each licensee identified in §§ 25-901 and 25-902 shall, before the 16th 
day of each month, furnish to the OTR Director, on a form to be prescribed by 
the OTR Director, a statement under oath showing the quantity of alcoholic 
beverage subject to taxation sold by the licensee during the preceding calendar 
month and shall, before the 16th day of each month, pay to the OTR Director 
the tax imposed thereon. 

(Jan. 24, i934, 48 Stat. 332, ch. 4, §§ 23, 40; Apr. 30, i934, 48 Stat. 654, ch. 181, § 3; 
June 18, 1934, 48 Stat 1014, 1015, ch. 600, §§ 1, 2; Aug. 27, 1935, 49 Stat. 901, 903, 
ch. 756, §§ 11, 17; June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, 
ch. 646, § 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; May 27, 1949, 63 Stat. 
135, ch. 146, title V, §§ 505, 508; May 18, 1954, 68 Stat. 113, ch. 218, title VIII, §§ 801, 
804; Mar. 31, 1956, 70 Stat. 81, ch. 154, title III, §§ 301, 302(a), 305; July 25, 1958, 72 
Stat. 418, Pub. L. 85-558, §§ 1—5; Sept. 14, 1961, 75 Stat. 510, Pub. L. 87-238, 
§§ 1—5; Mar. 2, 1962, 76 Stat. 17, Pub. L. 87-408, § 401; Sept. 30, 1966, 80 Stat. 855, 
Pub. L. 89-610, title I, § 101(a), (b); Oct. 31, 1969, 83 Stat. 175, Pub. L. 91-106, title V, 
§ 501(a) - (c); Apr. 18, 1978, D.C. Law 2-73, § 3, 24 DCR 7066; Sept. 29, 1982, D.C. 
Law 4-157, § 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(9), (11), 30 DCR 
5927; Mar. 14, 1985, D.C. Law 5-159, § 25(b), (c), 32 DCR 30; July 25, 1989, D.C. Law 
8-17, § 7(a), (b), 36 DCR 4160; May 4, 1990, D.C. Law 8-119, § 2, 37 DCR 1738; Aug. 
17, 1991, D.C. Law 9-40, § 2(d), 38 DCR 4974; May 3, 2001, D.C. Law 13-298, § 101, 
48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., §§ 25-124, 25-138. 
law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative History of Laws 

provisions formerly found in D.C. Code _ _ ., T . . _ t f T1 

§§ 25-l24(b), (c)(1), and 25-138(a-l)(l), (c). . For DC Law ]3 - 298 ' see notes blowing 

For notes from former § 25-124, see § 25-901. & 25-101. 
For notes from former § 25-138, see § 25-902. 

Prior Codifications 

1981 Ed., § 25-903. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3=>89.1, 91. c.J.S. Intoxicating Liquors §§ 199 to 202. 

Westlaw Key Number Searches: 223k89.1; 
223k91. 

United States Code Annotated 

Distilled spirits, wines and beer, federal excise taxes, see 26 U.S.C.A. § 5001 et seq. 

Liquor stores operated by district, wholesale liquor dealer tax exemption, see 26 U.S.C.A. § 5113. 

United States Supreme Court 

Alcoholic beverages, Fla.1990, 110 S.Ct. 2238, 496 U.S. 18, 

Taxation, HO L.Ed. 2d 17, on remand 574 So. 2d 

Commerce clause, greater excise tax on 114. 

imported alcoholic beverages than on state tax on liquor sold at military instal- 

local products, retroactive decision, see lations, see U.S. v. State Tax Commis- 

James B Beam Distilling Co. v Geor- gion of Mississippif , 975> 95 s . Ct> 1872 , 

52*9 llViidldisi. 421U.S.599,44L.Ed.2d404. 

Due process, postpayment refund cases, Tax ancl tax exemptions, commerce 

see, McKesson Corp. v. Division of Ah clause violations, see Bacchus Imports, 

coholic Beverages and Tobacco, Dept. Ltd. v. Dias, U.S.Haw.1984, 104 S.Ct. 

of Business Regulation of Florida, U.S. 3049, 468 U.S. 263, 82 L.Ed. 2d 200. 

Notes of Decisions 

In general 1 missioners taxing beer in warehouse and before 

it is sold were not authorized. D.C. Code 1951, 

1. In general §§ 2 5-103(o), 25-109, 25-124, 25-138 and (a) 
'Under District of Columbia statute imposing a (1 >' ( b >- American Sales Co. v. District of Co- 
tax on all beer sold and prescribing monthly lumbia, ■ C.A.D.C.1961, 292 F.2d 7M, 110 
reports of beer "sold by him during the preced- U.S.App.D.C. 258. District Of Columbia <&=> 
ing calendar month", regulations of the Com- 33(3) 

§ 25-904. Importation permit and tax requirements. 

The Board shall not issue an importation permit until the taxes imposed by 
this chapter have been paid for the alcoholic beverages for which the permit is 
requested. 

(Jan. 24, 1934, 48 Stat. 332, ch. 4, §§ 23, 40; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 3; 
June 18, 1934, 48 Stat. 1014, 1015, ch. 600, §§ 1, 2; Aug. 27, 1935, 49 Stat 901, 903, 
ch. 756, §§ 11, 17; June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, 
ch. 646, § 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; May 27, 1949, 63 Stat. 
135, ch. 146, title V, §§ 505, 508; May 18, 1954, 68 Stat. 113, ch. 218, title VIII, §§ 801, 
804; Mar. 31, 1956, 70 Stat. 81, ch. 154, title III, §§ 301, 302(a), 305; July 25, 1958, 72 
Stat. 418, Pub. L. 85-558, §§ 1—5; Sept. 14, 1961, 75 Stat. 510, Pub. L. 87-238, 
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§§ 1—5; Mar. 2, 1962, 76 Stat. 17, Pub. L. 87-408, § 401; Sept. 30, 1966, 80 Stat. 855, 
Pub. L. 89-610, title I, § 101(a), (b); Oct. 31, 1969, 83 Stat. 175, Pub. L. 91-106, title V, 
§ 501(a) - (c); Apr. 18, 1978, D.C. Law 2-73, § 3, 24 DCR-7066; Sept. 29, 1982, D.C. 
Law 4-157, § 15, 29 DCR 3617; Mar. 8, 1984, D.C. Law 5-51, § 2(b)(9), (11), 30 DCR 
5927; Mar. 14, 1985, D.C. Law 5-159, § 25(b), (c), 32 DCR 30; July 25, 1989, D.C. Law 
8-17, § 7(a), (b), 36 DCR 4160; May 4, 1990, D.C, Law 8-119, § 2, 37 DCR 1738; Aug. 
17, 1991, D.C. Law 9-40, § 2(d), 38 DCR 4974; May 3, 2001, D.C. Law 13-298, § 101, 
48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13—298 amended and enacted into Prior Codifications 

law Title 25 of the District of Columbia Official 1981 Ed., § 25-904. 

Code. The text of this section is derived from 1973 Ed. §§ 25-124, 25-138. 
provisions formerly found in D.C. Code 

§§ 25-124(c)(2) and 25-138(a-l)(2). For notes Legislative History of Laws 

from former § 25-124, see § 25-901. For For D.C. Law 13-298, see notes following 

notes from former § 25-138, see § 25-902. § 25-101. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3=»89.1, 91. C .J.S. Intoxicating Liquors §§ 199 to 202. 

West! aw Key Number Searches: 223k89.1; . 
223k91. 

United States Code Annotated 

Distilled spirits, wines and beer, federal excise taxes, see 26 U.S.C.A. § 5001 et seq. 

Liquor stores operated by district, wholesale liquor dealer tax exemption, see 26 U.S.C.A. § 51.13. 

United States Supreme Court 

Alcoholic beverages, Fla.1990, 110 S.Ct. 2238, 496 U.S. 18, 

Taxation, 110 L.Ed. 2d 17, on remand 574 So. 2d 

Commerce clause, greater excise tax on 114. 

imported alcoholic beverages than on state tax on liquor sold at military instal- 

local products, retroactive decision, see lations, see U.S. v. State Tax Commis- 

James B Beam Distilling Co v Geor- sion f Mississippif 1975 , 95 S.Ct. 1 872, 

gia, 1991, 111 S.Ct. 2439, M)l U.S. 44 L Ed 2d 404 

529, 115L.Ed.2d481. 4Zi u.b. w, 44 L.ta.zd 4U4. 

Due process, postpayment refund cases, Tax and tax exemptions, commerce 

see, McKesson Corp. v. Division of Al- clause violations, see Bacchus Imports, 

coholic Beverages and Tobacco, Dept. Ltd. v. Dias, U.S.Haw.1984, 104 S.Ct. 

of Business Regulation of Florida, U.S. 3049, 468 U.S. 263, 82 L.Ed.2d 200. 

§ 25—905. Common carrier licenses and tax requirements. 

(a) In the case of a passenger-carrying marine vessel operating in and 
beyond the District or a club car or a dining car on a railroad operating in and 
beyond the District for which a retailer's license has been issued under this 
title, the tax as specified in § 25-901 shall be paid on all taxable beverages as 
are sold and served by the licensee while passing through or when at rest in the 
District, in the following manner: 

(1) A record shall be made and retained by the licensee of all alcoholic 
beverages sold and served in the District. 

(2) Each licensee shall, before the 11th day of each month, file with the 
OTR Director, on a form to be prescribed by the OTR Director, a statement 
under oath, showing the quantity of each kind of alcoholic beverage, except 
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beer and wine, sold under the license in the District during the preceding 
calendar month and shall pay the tax imposed thereon. 

(Jan. 24, 1934, 48 Stat. 332, ch. 4, § 23; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 3; June 
18, 1934, 48 Stat. 1014, 1015, ch. 600, §§ 1, 2; Aug. 27, 1935, 49 Stat. 901, 903, ch. 756, 
§§ 11, 17; June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, ch. 646, 
§ 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; May 27, 1949, 63 Stat. 135, ch. 
146, title V, § 505; May 18, 1954, 68 Stat. 1 13, ch. 218, title VIII, § 801; Mar. 31, 1956, 
70 Stat. 81, ch. 154, title III, §§ 301, 302(a); July 25, 1958, 72 Stat. 418, Pub. L. 85-558, 
§§ 1—5; Sept. 14, 1961, 75 Stat. 510, Pub. L. 87-238, §§ 1—5; Mar. 2, 1962, 76 Stat. 
17, Pub. L. 87-408, § 401; Sept. 30, 1966, 80 Stat. 855, Pub. L. 89-610, title I, § 101(a); 
Oct. 31, 1969, 83 Stat. 175, Pub. L. 91-106, title V, § 501(a), (b); Apr. 18, 1978, D.C. 
Law 2-73, § 3, 24 DCR 7066; Sept. 29, 1982, D.C. Law 4-157, § 15, 29 DCR 3617; 
Mar. 8, 1984, D.C. Law 5-51, § 2(b)(9), 30 DCR 5927; Mar. 14, 1985, D.C. Law 5-159, 
§ 25(b), (c), 32 DCR 30; July 25, 1989, D.C. Law 8-17, § 7(a), 36 DCR 4160; May 4, 
1990, D.C. Law 8-119, § 2, 37 DCR 1738; May 3, 2001, D.C. Law 13-298, § 101, 48 
DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-124. 
law Title 25 of the District of Columbia Official 

Code. The text oi this section is derived from Legislative History of Laws 
provisions formerly found in D.C. Code 

§25-124(1). For notes from former § 25-124, For DC - Law 13-298, see notes following 

see§ 25-901. § 25-101. 

Prior Codifications 

1981 Ed.,§ 25-905. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3=>89.1, 91. c j s intoxicating Liquors §§ 199 to 202. 

Westlaw Key Number Searches: 223k89.1; 
223k91. 

United States Code Annotated 

Distilled spirits, wines and beer, federal excise taxes, see 26 U.S.C.A. § 5001 et seq. 

Liquor stores operated by district, wholesale liquor dealer tax exemption, see 26 U.S.C.A. § 5113. 

United States Supreme Court 

Alcoholic beverages, Fla.1990, 110 S.Ct. 2238, 496 U.S. 18, 

Taxation, 110 L.Ed. 2d 17, on remand 574 So.2d 

Commerce clause, greater excise tax on 114. 

imported alcoholic beverages than on state tax on liquor sold at military instal- 

local products, retroactive decision, see ]ations ^ see s v State Tax c onimis _ 

i qq i m? q r? iLo %n 1 ^T si ™ of Mississippi, 1 975, 95 S.Ct. 1 872, 

gia, 1991, 111 S.Ct. 2439, 501 U.S. a-m tt q sqq aat ka ~>a ac\a 

529, 115 L.Ed.2d 481. 421 U ' S - *"> 44 L - Ed2d 404> 

Due process, postpayment refund cases, Tax and tax exemptions, commerce 

see, McKesson Corp. v. Division of Al- clause violations, see Bacchus Imports, 

coholic Beverages and Tobacco, Dept. Ltd. v. Dias, U.S.Haw.1984, 104 S.Ct. 

of Business Regulation of Florida, U.S. 3049, 468 U.S. 263, 82 L.Ed. 2d 200. 

§ 25-906. Exemption from tax. 

No tax shall be levied and collected on any alcoholic beverage exempt from 
tax under the laws of the United States, or on any alcohol sold for nonbeverage 
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purposes by the licensee under a manufacturer's or wholesaler's license in 
accordance with the regulations promulgated by the Council. 

(Jan. 24, 1934, 48 Stat. 332, ch. 4, § 23; Apr. 30, 1934, 48 Stat. 654, ch. 181, § 3; June 
18, 1934, 48 Stat. 1014, 1015, ch. 600, §§ 1, 2; Aug. 27, 1935, 49 Stat. 901, 903, ch. 756, 
§§ 11, 17; June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, ch. 646, 
§ 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; May 27, 1949, 63 Stat. 135, ch. 
146, title V, § 505; May 18, 1954, 68 Stat. 113, ch. 218, title VIII, § 801; Mar. 31, 1956, 
70 Stat. 81, ch. 154, title III, §§ 301, 302(a); July 25, 1958, 72 Stat. 418, Pub. L. 85-558, 
§§ 1—5; Sept. 14, 1961, 75 Stat. 510, Pub. L. 87-238, §§ 1—5; Mar. 2, 1962, 76 Stat. 
17, Pub. L. 87-408, § 401; Sept. 30, 1966, 80 Stat. 855, Pub. L. 89-610, title I, § 101(a); 
Oct. 31, 1969, 83 Stat. 175, Pub. L. 91-106, title V, § 501(a), (b); Apr. 18, 1978, D.C. 
Law 2-73, § 3, 24 DCR 7066; Sept. 29, 1982, D.C. Law 4-157, § 15, 29 DCR 3617; 
Mar. 8, 1984, D.C. Law 5-51, § 2(b)(9), 30 DCR 5927; Mar. 14, 1985, D.C. Law 5-159, 
§ 25(b), (c), 32 DCR 30; July 25, 1989, D.C. Law 8-17, § 7(a), 36 DCR 4160; May 4, 
1990, D.C. Law 8-119, § 2, 37 DCR 1738; May 3, 2001, D.C. Law 13-298, § .101,' 48 
DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into 1973 Ed., § 25-124. 

law Title 25 of the District of Columbia Official 

Code. The text of this section is derived from Legislative Historv of Laws 
provisions formerly found in D.C. Code * _ _ T ' _ n r „ 

§ 25-124(d). For notes from former § 25-124, For DC Law 13 ~ 298 ' see notes Allowing 

see§ 25-901. § 25-101. 

Prior Codifications 

1981 Ed., § 25-906. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors C=>89.1, 91. C j S . Intoxicating Liquors §§ 199 to 202. 

Westlaw Key Number Searches: 223k89J; 
223k91. 

United States Code Annotated 

Distilled spirits, wines and beer, federal excise taxes, see 26 U.S.C.A. § 5001 et seq. 

Liquor stores operated by district, wholesale liquor dealer tax exemption, see 26 U.S.C.A. § 5113. 

United States Supreme Court 

Alcoholic beverages, Fla.1990, 110 S.Ct. 2238, 496 U.S. 18, 

Taxation, 110 L.Ed. 2d 17, on remand 574 So. 2d 

Commerce clause, greater excise tax on 114, 

imported alcoholic beverages than on State tax on liquor sold at military instal- 

local products, retroactive decision, see lations, see U.S. v. State Tax Commis- 

James B Beam Distilling Co v Geor- sion of Mississippi| 1975| 95 s . Ct> 1872 

52*9, n5L.Ed.2d 4*81. 421 U ' S " 5 "> 44 LEd2d 404 " 

Due process, postpavment refund cases, Tax ancl tax exemptions, commerce 

see, McKesson Corp. v. Division of Al- clause violations, see Bacchus Imports, 

coholic Beverages and Tobacco, Dept. Ltd. v. Dias, U.S. Haw. 1984, 104 S.Ct. 

of Business Regulation of Florida, U.S. 3049, 468 U.S. 263, 82 L.Ed.2d 200. 

§ 25—907. Mayor's responsibility in determining; redetermining, assessing; 
or reassessing any tax. 

(a) The Mayor shall determine, redetermine, assess, or reassess any tax 
imposed under this chapter, as follows: 
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(1) In the case of a fraudulent return or a failure to file a return, whether 
in good faith or otherwise, the tax may be assessed at any time. 

(2) If the tax is determined to be due from any person other than a licensee 
under this title, the tax may be assessed at any time. 

(3) In the case of an incorrect return, the tax shall be assessed within 5 
years after the filing of such return. 

(4)(A) If a return required by this title is not filed, if the return, when filed, 
is incorrect or insufficient, or if the tax has been determined to be due from a 
licensee or any other person, the amount of tax due shall be determined by 
the Mayor from such information as may be obtainable. 

(B) Notice of the determination shall be given to the licensee or any 
person required to file a return or pay the tax. 

(C) The notice shall state that the licensee or other person shall have not 
less than 30 days after the notice is sent within which to file a protest with 
the Mayor and show cause or reason why the amount of tax determined to 
be due should not be paid. 

(D) If a protest is not filed within the 30-day period, the tax due, as 
determined by the Mayor, shall be final. 

(E) If a protest is filed within the 30-day period, a hearing shall be 
conducted by the Mayor, a final decision thereon shall be made, and notice 
of the decision and a statement of taxes determined to be due shall be sent 
by registered or certified mail to the last known address of the person liable 
for the payment of the tax. 

(b)(1) A licensee or other person required to file a return or pay the tax, who 
fails to file the return, fails to file a correct return, or fails to pay the tax to the 
District within the time required by this chapter, shall be subject to (A) a 
penalty of 5% of the tax due for each month or fraction thereof that the failure 
continues, not to exceed 25% in the aggregate, plus (B) interest at the rate of 1 
1/2% per month on the amount of the tax for each month or fraction thereof 
during which the failure continues. 

(2) If the Mayor determines that the delay was due to reasonable cause, the 
Mayor may waive all or any part of the penalty, interest, or both. 

(3) Unpaid penalty and interest shall be collected in the same manner as 
the tax imposed by this chapter. 

(4) The penalty and interest provided for in this section shall be applicable 
to any tax determined as a deficiency. 

(c) The tax imposed by this chapter, and interest and penalties thereon, shall 
become, from the time due and payable, a personal debt of the person liable to 
pay the same to the District. For the purposes of this subsection, the term 
"person" shall include any officer, and any employee or former employee, of a 
corporation responsible for the payment of the tax and any member or former 
member of a partnership, limited liability company, or association, and any 
employee or former employee, of a partnership, limited liability company, or 
association responsible for the payment of the tax. 

(Jan. 24, 1934, 48 Stat. 319, § 42, as added July 24, 1982, D.C. Law 4-131, § 303, 29 
DCR 2418; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C Law 13-298 amended and enacted into Law 4-131, the "District of Columbia Tax 

law Title 25 of the District of Columbia Official Enforcement Act of 1982," was introduced in 
Code. The text of this section is derived from Council and assigned Bill No. 4-257, which was 
provisions formerly found in D.C. Code referred to the Committee on Finance and Reve- 
nue. The Bill was adopted on first and second 
Prior Codifications readings on April 27, 1982, and May 11, 1982, 

1981 Ed v § 25-907. respectively. Signed by the Mayor on June 1, 

1982, it was assigned Act No. 4-196 and trans- 
Legislative History of Laws mitted to both Houses of Congress for its re- 

For D.C. Law 13-298, see notes iollowing V ; PW 
§ 25-101. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <3=*94. C J.S. Intoxicating Liquors §§ 205 to 206. 

Westlaw Key Number Search: 223k94. 

United States Code Annotated 

Distilled spirits, wines and beer, federal excise taxes, see 26 U.S.C.A. § 5001 et seq. 

§ 25-908. Collection of tax by OTR Director. 

(a) The taxes imposed by this chapter and penalties and interest thereon shall 
be collected by the OTR Director in the manner provided by law for the 
collection of taxes due to the District on personal property in force at the time 
of such collection. The liens for the taxes imposed by this chapter and penalties 
and interest thereon may be acquired in the same manner that liens for 
personal property taxes are acquired. 

(b) If the OTR Director believes that the collection of a tax imposed by this 
chapter will be jeopardized by delay, the OTR Director shall, whether or not the 
time otherwise prescribed by law for filing the return or for paying the tax has 
expired, immediately assess the tax, plus all interest and penalties, the assess- 
ment of which is provided by law. The tax, penalties, and interest shall be 
immediately due and payable and immediate notice and demand shall be made 
by the OTR Director for payment. 

(c) Upon failure or refusal to pay the tax, penalty, or interest, the OTR 
Director may collect the tax by distraint. 

(Jan. 24, 1934, 48 Stat. 319, § 43, as added July 24, 1982, D.C. Law 4-131, § 303, 29 
DCR 2418; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official.. For D . C . Law 13-298, see notes following 
Code, me text or this section is derived Irom c 2S-101 
provisions formerly found in D.C. Code 

§ 25-141. For legislative history of D.C. Law 4-131, see 

Historical and Statutory Notes following 
Prior Codifications s 25-907 

198.1 Ed., § 25-908. 
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Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <S=>94. c j S . Intoxicating Liquors §§ 205 to 206. 

Westlaw Key Number Search: 223k94. 

§ 25-909. Refund of tax erroneously or illegally collected. 

(a) If any tax has been erroneously or illegally collected by the District, the 
tax shall be refunded if application under oath is filed with the OTR Director 
for such refund within 3 years from the payment of the tax. 

(b) The application shall be made by the person upon whom the tax was 
imposed and who has actually paid the tax. 

(c) Application for a refund under this section shall be deemed an application 
for a revision of tax, penalty, or interest and the OTR Director may receive 
evidence on the application. After making a determination of whether the 
refund shall be made, the OTR Director shall notify the applicant of the 
determination. 

(Jan. 24, 1934, 48 Stat. 319, § 44, as added July 24, 1982, D.C. Law 4-131, § 303, 29 
DCR2418; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

1 i W , Titl £u 25 ° 1 '" ^^ D i? trict ? f Columbia Official For D . C . Law 13-298, see notes following 

Code. The text ol this section is derived from c 2S-101 
provisions formerly found in D.C. Code 

§ 25-142. For legislative history of D.C. Law 4-131, see 

Historical and Statutory Notes following 

Prior Codifications c 25-907 
1981 Ed., § 25-909. 

Library References 
Key Numbers Encyclopedias 

Intoxicating Liquors <^>96. c j S> Intoxicating Liquors §§ 208 to 2 1 1. 

Westlaw Key Number Search: 223k96. 

United States Supreme Court 

Alcoholic beverages, coholic Beverages and Tobacco, Dept. 

7/7 r r>fiiviA<: °^ Business Regulation of Florida, U.S. 

— }L J unas > Fla.1990, 110 S.Ct. 2238, 496 U.S. 18, 

Due process, postpayment refund cases, no L.Ed.2d 17, on remand 574 So.2d 

see, McKesson Corp. v. Division of Al- 114. 

§ 25—910. Judicial review of tax determination or denial of refund claim. 

A person aggrieved by a final determination of tax or by a denial of a claim 
for refund (other than a refund of tax finally determined in § 25-909) may, 
within 6 months from the date of assessment of the deficiency or from the date 
of the denial of a claim for refund, appeal to the Superior Court of the District 
of Columbia in the same manner and to the same extent as set forth in 
§§ 47-3303, 47-3304, 47-3306, 47-3307, and 47-3308. 

(Jan. 24, 1934, 48 Stat. 319, § 45, as added Julv 24, 1982, D.C. Law 4-131, § 303, 29 
DCR 2418; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 
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Historical and Statutory Notes 

D.C. Law 1 3-298 amended and enacted into Legislative History of Laws 

!? W ™1 25 o^he District of Columbia Official For DC Law 13 _ 298 see notes fo | lowing 

Code, The text ol: this section is derived l;rom & 2S— 1 01 
provisions formerly found in D.C. Code 

§ 25-143. For legislative history of D.C. Law 4-131, see 

Historical and Statutory Notes following 

Prior Codifications g 25-907 
1981 Ed., § 25-910. 

§ 25—911. Seizure and forfeiture of alcoholic beverages and vehicles for 

which taxes have not been paid. 

(a) Notwithstanding the provisions of § 25-803, if the taxes levied and 
imposed on alcoholic beverages by this chapter which have not been paid as 
required by this chapter, such alcoholic beverages shall be declared contraband 
goods and shall be forfeited to the District in accordance with the procedure set 
forth in this section. The Mayor may seize any such alcoholic beverages 
wherever they are found. 

(b) If the Mayor has knowledge or reason to suspect that a vehicle is carrying 
alcoholic beverages or contains any alcoholic beverages in violation of the 
regulations contained in this title concerning the importation of alcoholic 
beverages, the Mayor may stop the vehicle and inspect it for alcoholic beverag- 
es on which the taxes levied and imposed by this chapter have not been paid. If 
such alcoholic beverages are found, the alcoholic beverages and the vehicle 
shall be declared contraband goods, shall be seized, and shall be forfeited to the 
District; provided, that the following vehicles shall not be subject to forfeiture 
under this section: 

(1) A vehicle used by a person as a common carrier in the transaction of 
business as a common carrier, unless it appears that the owner or other 
person in charge of the vehicle was a consenting party or privy to the 
violation on account of which the vehicle was seized. 

(2) A vehicle that is subject to seizure and forfeiture under this section by 
reason of an act committed or omission established by the owner thereof, 
which act was committed or omitted by any person other than the owner 
while the vehicle was unlawfully in the possession of a person other than the 
owner, in violation of the criminal laws of the United States, the District, or 
any other state. 

(c) All property which is seized under subsection (a) or (b) of this section 
shall be placed under seal or removed to a place designated by the Mayor. A 
libel action in the name of the District property shall be prosecuted against the 
property in the Superior Court of the District of Columbia by the Corporation 
Counsel. Unless good cause is shown to the contrary, the property shall be 
forfeited to the District. 

(d) The property shall not be subject to replevin, but shall be deemed to be in 
the custody of the Mayor, subject only to the orders, decrees, and judgments of 
the court. 
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(e) Notwithstanding the provisions of this section, if the property is subject to 
seizure and forfeiture on account of failure to comply with the provisions of this 
title and the Mayor determines that the failure was excusable, the Mayor may 
return the property to the owner. 

(0 If the Mayor determines that any property seized is liable to perish or 
become greatly reduced in price or value by keeping the property until the 
completion of forfeiture proceedings, the Mayor may: 

(1) Appraise the property and return it to the owner thereof upon the 
payment of any tax due under this chapter and receipt of a satisfactory bond 
in an amount equal to the appraised value, which bond may be used to satisfy 
the final order, decree, or judgment of the court; or 

(2) If the owner neglects or refuses to pay the tax and provide the bond, 
sell the property in the manner provided by the Mayor by regulation and pay 
the proceeds of the sale, after deducting the reasonable costs of the seizure 
and sale, to the court to satisfy its final order, decree, or judgment. 

(g) After the final order, decree, or judgment is made, forfeited property shall 
be sold in the same manner as personal property seized for the payment of 
District taxes. The proceeds of the sale shall be deposited in the General Fund 
of the District of Columbia. If there is a bona fide prior lien against the forfeited 
property, the proceeds of the sale of the property shall be applied in the 
following priority: 

(1) The payment of any tax due under this chapter and all expenses 
incident to the seizure, forfeiture, and sale of the property; 

(2) The payment of the lien; and 

(3) The remainder shall be deposited with the D.C. Treasurer; provided, 
that no payment of a lien shall be made if the lienor was a consenting party 
or privy to the violation of this title for which the property was seized and 
forfeited. To the extent necessary, liens against forfeited property shall, on 
good cause shown by the lienor, be transferred from the property to the 
proceeds of the sale of the property. 

(Jan. 24, 1934, 48 Stat. 319, § 46, as added July 24, 1982, D.C. Law 4-131, § 303, 29 
DCR2418; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

J?w Title 25 of ihe District of Columbia Official Fo| . DC Law l3 _ 298 ^ see notes r o]lowing 

Code. The text ol thts section is derived from g 2S-101 
provisions formerly found in D.C. Code 

§ 25-144. For legislative history of D.C. Law 4-131, see 

Historical and Statutory Notes following 

Prior Codifications & 25-907 
1981 Ed., § 25-911. 

Library References 

Key Numbers Encyclopedias 

Intoxicating Liquors ©=247, 255. c j s intoxicating Liquors §§ 366, 385, 398, 

Westlaw Key Number Searches: 223k247; 4QQ j- 492 

223k255. 
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Notes of Decisions 

In general 1 fixed were properly condemned and forfeited, 

even though dealer had the necessary stamps on 

1 In eeneral ^ is P rerruses - DC. Code 1961, §§ 25-1 24(c, e, 

"Alcoholic spirits remaining on retail liquor »■ A P ex Li ^ uors ' Inc " v ' Districl of Columbia, 

dealer's premises for more than 24 hours with- C.A.D.C.1962, 303 F.2d 206, 112 U.S.App.D.C. 

out having District of Columbia tax stamps af- 346. District Of Columbia @=* 33(33) 
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Chapter 10 

Limitations on Consumers. 

Section 

25-1001. Drinking of alcoholic beverage in public place prohibited; intoxication pro- 
hibited. 

25-1002. Purchase, possession or consumption by persons under 21; misrepresentation 
of age; penalties. 

25-1003. Prohibition on beverage storage containers in the DC Arena. 

25-1004. Prohibition on use of water craft under certain conditions. 

25-1005. Prohibition on use of watercraft under certain conditions — consent to testing. 

25-1006. Prohibition on use of watercraft under certain conditions — preliminary test- 
ing; admissibility of test results. 

25-1007. Prohibition on use of watercraft under certain conditions — penalties. 

25-1008. Prima facie evidence of intoxication. 

25-1009. Operation of locomotive, streetcar, elevator, or horse-drawn vehicle by intoxi- 
cated person prohibited. 

§ 25—1001. Drinking of alcoholic beverage in public place prohibited; in- 
toxication prohibited. 

(a) Except as provided in subsections (b) and (c) of this section, no person in 
the District shall drink an alcoholic beverage or possess in an open container 
an alcoholic beverage in or upon any of the following places: 

(1) A street, alley, park, sidewalk, or parking area; 

(2) A vehicle in or upon any street, alley, park, or parking area; 

(3) A premises not licensed under this title where food or nonalcoholic 
beverages are sold or entertainment is provided for compensation; 

(4) Any place to which the public is invited and for which a license to sell 
alcoholic beverages has not been issued under this title; 

(5) Any place to which the public is invited for which a license to sell 
alcoholic beverages has been issued under this title at a time when the sale of 
alcoholic beverages on the premises is prohibited by this title or by the 
regulations promulgated under this title; or 

(6) Any place licensed under a club license at a time when the consump- 
tion of the alcoholic beverages on the premises is prohibited by this title or by 
regulations promulgated under this title. 

(b) Subsection (a)(1) of this section shall not apply if drinking or possession 
of an alcoholic beverage occurs: 

(1) In or on a structure which projects upon the parking, and which is an 
integral, structural part, of a private residence, such as a front porch, terrace, 
bay window, or vault; and 

(2) By, or with the permission of, the owner or resident. 

(c) No person, whether in or on public or private property, shall be intoxicat- 
ed and endanger the safety of himself, herself, or any other person or property. 
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(d) Any person violating the provisions of subsection (a) or (c) of this section 
shall be guilty of a misdemeanor and, upon conviction, shall be punished by a 
fine of not more than $500, or imprisoned for not more than 90 days, or both. 

(e) Any person in the District who is intoxicated in public and who is not 
conducting himself or herself in such manner as to endanger the safety of 
himself, herself, or of any other person or of property shall be treated in 
accordance with Chapter 6 of Title 24. 

(Jan. 24, 1934, 48 Stat. 333, ch. 4, §.28; Aug. 27, 1935, 49 Stat. 901, 902, ch. 756, 
§§ 13, 14; June 29, 1953, 67 Stat. 104, ch. 159, § 404(h); Aug. 3, 1968, 82 Stat. 618, 
Pub. L. 90-452, § 2(a); Sept. 29, 1982, D.C. Law 4-157, § 13, 29 DCR 3617; Dec. 3, 
1985, D.C. Law 6-64, § 2, 32 DCR 5970; Mar. 26, 1999, D.C. Law 12-206, § 2(b), 45 
DCR 8430; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 



Historical and Statutory Notes 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D,C. Code 
§ 25-128. 

Prior Codifications 

1981 Ed., § 25-1001. 
1973 Ed., § 25-128. 

Temporary Amendment of Section 

Section 2(c) of D.C. Law 12-48, in (a), desig- 
nated the existing text as (1) and added a new 
(2) to read as follows; 

"(2) No person shall bring, or have in his or 
her possession, anywhere on the premises of the 
DC Arena, including space referred to in 
§ 25-1 11(a) (7) (G-l), any container used to 
hold or store beverages or liquids of any kind, 
including, but not limited to, bottles and cans. 
This section shall not apply to a person duly 
authorized or licensed by the Board to possess, 
sell, give away, transport, or store alcoholic 
beverages or containers on the premises of the 
DC Arena, or to any employee or agency acting 
for any such duly authorized or licensed person, 
or to any container provided on the premises of 
the DC Arena by the lessee or its concession- 
aires and tenants." 

Section 5(b) of D.C. Law 12-48 provides that 
the act shall expire after 225 days of its having 
taken effect. 



Emergency Act Amendments 

For temporary amendment of section, see 
§ 2(c) of the Alcoholic Beverage Control DC 
Arena Emergency Amendment Act of 1 997 (D.C. 
Act 1 2-12 C August 1, 1997, 44 DCR 4645), 
§ 2(c) of the Alcoholic Beverage Control DC 
Arena Legislative Review Emergency Amend- 
ment Act of 1997 (D.C. Act 12-174, October 30, 
1997, 44 DCR 6915), and § 2(c) of the Alcoholic 
Beverage Control DC Arena Congressional Re- 
cess Emergency Amendment Act of 1998 (D.C. 
Act 12-290, February 27, 1998, 45 DCR 1749). 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 4-157, see 
Historical and Statutory Notes following 
§ 25-101. 

Law 6-64, the "Ban on Possession of Open 
Alcoholic Beverage Containers Act of 1985," 
was introduced in Council and assigned Bill No. 
6-185, which was referred to the Committee on 
Consumer and Regulatory Affairs. The Bill was 
adopted on first and second readings on Sep- 
tember 10, 1985, and September 24, 1985, re- 
spectively. Signed by the Mayor on October 9, 
1985, it was assigned Act No. 6-87 and trans- 
mitted to both Houses of Congress for its re- 
view. 

For legislative history of D.C. Law 12-48, see 
Historical and Statutory Notes following 
§ 25-101. 

For legislative history of D.C. Law 12-206, 
see Historical and Statutory Notes following 
§ 25-101. 



Library References 



Key Numbers 

Chemical Dependents @=5>4.1. 

Westlaw Key Number Search: 76Ak4.1. 



Encyclopedias 

C.J.S. Chemical Dependents §§ 5 to I 
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Note 4 



Notes of Decisions 



Capacity to commit and responsibility 
Construction with other laws 1 
Defenses 5 

Nature and elements of offense 4 
Questions of law or fact 7 
Sentence and punishment 9 
Sufficiency of evidence 8 
Treatment and rehabilitation 6 
Warrantless arrest or search 3 



1 . Construction with other laws 

Statutory language "other serious traffic or 
misdemeanor offenses," as used in Victims of 
Violent Crime Compensation Act of 1996 
(VVCA) imposing assessment of $50-$250, ap- 
plied to all misdemeanors, rather than just to 
"serious" misdemeanors, and included misde- 
meanor of drinking in public; words "other 
serious" modified only traffic offenses, as word 
"or" which separated "traffic" from "misde- 
meanor" was disjunctive and established rela- 
tionship of contrast. D.C.Code 1981, § 3-436. 
Parrish v. District of Columbia, 1998, 718 A.2d 
133. Costs <S=> 292 

The genera] authority of court under earlier 
general statutes to order commitment of defen- 
dant defaulting in payment of fine is not limited 
by later special statute authorizing $100 fine or 
30 days imprisonment or both for drunkenness 
in specified places, and court could sentence 
defendant convicted of drunkenness in public 
park to 150 days confinement in default of pay- 
ment of $75 fine, and the mere fact that alterna- 
tive imprisonment exceeded term which could 
have been imposed on defendant as primary 
sentence did not: make alternative sentence in- 
valid. Code 1940, §§ 11-606, 11-616, 
25-128(b). Peeples v. District of Columbia (Cr. 
App. 1950) 75 A.2d 845. Fines <$=> 1 1 

2. Capacity to commit and responsibility 

Where defendant was convicted of public in- 
toxication, an offense requiring no specific in- 
tent, and it was neither argued nor shown that 
defendant's alcoholic condition had resulted in 
insanity, his alcoholism per se did not vitiate his 
criminal responsibility for being intoxicated in 
public place. D.C.Code 1961, § 25-1 28(a). 
Easter v. District of Columbia (App. 1965) 209 
A.2d 625, reversed 361 F.2d 50, 124 U.S.App. 
D.C. 33. Criminal Law ©=» 53 

Statute providing that trial judge, in any crim- 
inal case where evidence indicates that defen- 
dant is chronic alcoholic, may suspend proceed- 
ings and order hearing to determine whether 
defendant is chronic alcoholic, and if after hear- 
ing it is so determined, court may direct that 
defendant be committed to clinic for treatment 
and rehabilitation, did not abrogate common- 
law rules regarding criminal responsibility of 



chronic alcoholics nor cancel prohibition by 
statute of drunkenness in public. D.C.Code 
1961, §§ 24-501 et seq., 25-1 28(a). Easter v. 
District of Columbia (App. 1965) 209 A.2d 625, 
reversed 361 F.2d 50, 124 U.S.App.D.C. 33. 
Chemical Dependents <£=» 4.1 

3. Warrantless arrest or search 

Local narcotics officer had authority extended 
by statute to police officers generally to make 
arrest without warrant of person committing 
offense in his presence of drinking alcoholic 
beverage in public place. D.C.Code 1961, 
§§ 4-140, 25-128. Hutcherson v. U. S., 
C.A.D.C.1965, 345 F.2d 964, 120 U.S.App.D.C. 
274, certiorari denied 86 S.Ct. 188, 382 U.S. 
894, 15 L.Ed.2d 151. Arrest <3=> 63.3 

Officer who observed man in alley drinking 
from bottle labeled wine had probable cause for 
arrest without warrant for offense of drinking 
alcoholic beverage in alley. D.C.Code 1961, 
§ 25-128. Hutcherson v. U. S., C.A.D.C.1965, 
345 F.2d 964, 120 U.S.App.D.C. 274, certiorari 
denied 86 S.Ct. 188, 382 U.S. 894, 15 L.Ed. 2d 
151. Arrests 63.3 

Police officer's search of person lawfully ar- 
rested for drinking alcoholic beverage in alley 
wherein heroin was discovered in belt under 
shirt was justified by lawful arrest and by ad- 
mission of person arrested that he had weapon 
which he seemed to be about to reach for under 
his clothing. D.C.Code 1961, § 25-128; 26 
U.S.C.A. (I.R.C.1954) § 4704(a); Narcotic Drugs 
Import and Export Act, § 2(c, f), 21 U.S.C.A. 
§ 174. Hutcherson v. U. S., C.A.D.C.1965, 345 
F.2d 964, 120 U.S.App.D.C. 274, certiorari de- 
nied 86 S.Ct. 188, 382 U.S. 894, 15 L.Ed.2d 
151. Arrest <3=» 71.1(10) 

Police officer's search of defendant on street 
was not justified on ground that officer could 
have arrested defendant for being in possession 
of open container of alcohol; officer's observa- 
tion of brown paper bag containing gold top 
can within arms reach in front of defendant was 
insufficient to warrant arrest for this offense, 
and officer admitted that he had no intention of 
arresting defendant for this alleged offense. 
U.S.C.A. Const.Amend. 4; D.C.Code 1981, 
§ 25-128. U.S. v. Howard, 1997, 984 F.Supp. 
31. Arrests 63.4(13), 71.1(2.1) 

4. Nature and elements of offense 

Statute prohibiting drinking of alcoholic bev- 
erages or possession of open containers of alco- 
holic beverages "in any street" applies to side- 
walks as well as to roadways. D.C.Code 1981, 
§ 25-1 28(a). Alvarez v. ILS., 1990, 576 A.2d 
713, certiorari denied 111 S.Ct. 203, 498 U.S. 
875, 112 L.Ed.2d 164. Intoxicating Liquors <$=> 
131, 139 
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5. Defenses 

Chronic alcoholism is defense to charge of 
public intoxication and is not itself a crime. 
D.C.Code 196.1, §§ 24-501 et seq., 25-128 and 
(a). Easter v. District of Columbia, C.A.D.C. 
1966, 361 F.2d 50, 124 U.S.App.D.C. 33. 
Chemical Dependents <£=» 4.1; Criminal Law <S=> 
53 

Chronic alcoholism resulting in public intoxi- 
cation cannot be held to be criminal on theory 
that before sickness became chronic there was 
in some earlier period a voluntary act or series 
of acts which led to chronic condition. 
D.C.Code 1961, §§ 24-501 et seq., 25-128 and 
(a). Easter v. District of Columbia, C.A.D.C. 
1966, 361 F.2d 50, 124 U.S.App.D.C. 33. 
Chemical Dependents <^> 4.1 

6. Treatment and rehabilitation 

Defendant who is determined to be chronic 
alcoholic may in judge's discretion be commit- 
ted for treatment or he may be released, but he 
may not be punished. D.C.Code 1961, 
§§ 24-501 et seq., 25-128 and. (a). Easter v. 
District of Columbia, C.A.D.C. 1966, 361 F.2d 
50, 124 U.S.App.D.C. 33. Chemical Depen- 
dents <5=» 4.1, 11.1 

In view of past history of seven or eight 
unsuccessful referrals of defendant to clinic for 
rehabilitation for alcoholism, it was not an 
abuse of discretion for trial judge to decline to 
again refer him for that purpose. D.C.Code 
1961, §§ 24-501 et seq., 25-128(a). Easter v. 
District of Columbia (App. 1965) 209 A.2d 625, 
reversed 361 F.2d 50, 124 U.S.App.D.C. 33. 
Chemical Dependents €^11.1 

A chronic alcoholic, when charged with any 
misdemeanor other than a charge of public in- 
toxication under this section, may voluntarily 
request civil commitment in lieu of criminal 
prosecution for such misdemeanor; and : the 
court may, on its own initiative, civilly commit a 
chronic alcoholic who has been charged with a 
violation of this section. United States of Am. v. 
Lewis, 123 WLR 245 (Super, Ct. 1994). 
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7. Questions of law or fact 

Whether defendant, charged with assault, 
public intoxication and disorderly conduct in 
violation of District of Columbia Code, had 
mental disease which should have excused him 
from criminal responsibility was issue of ulti- 
mate fact for trier thereof. D.C.C.E. §§ 22-504, 
22-1107, 25-428. Dempsey v. U. S. (App. 
1969) 251 A.2d 650. Criminal Law ®=» 740 

Weight to be given testimony of witnesses 
who related that conduct of defendant at time of 
alleged assault, public intoxication and disor- 
derly conduct, in violation of District of Colum- 
bia Code, and shortly thereafter was bizarre and 
weight to be given testimony of government 
witness who related that defendant was intoxi- 
cated at time of alleged offenses and that assault, 
was triggered by refusal to serve him beer was 
for trier of fact. D.C.C.E. §§ 22-504, 22-1 107, 
25-128. Dempsey v. U. S. (App. 1969) 251 A.2d 
650. Criminal Law ©=> 742(1) 

8. Sufficiency of evidence 

Expert medical and psychiatric evidence es- 
tablished that defendant charged with public 
intoxication was chronic alcoholic who had lost 
control over his use of alcoholic beverages. 
D.C.Code 1961, §§24-501 et seq., 25-128 and 
(a). Easter v. District of Columbia, C.A.D.C. 
1966, 361 F.2d 50, 124 U.S.App.D.C. 33. 
Chemical Dependents <&* 5 

In prosecution for intoxication, evidence was 
insufficient to support trial judge's finding that 
defendant was not guilty because of insanity. 
D.C.Code 1951, §§ 24-301 (a, b), 25-128. 
Williams v. District of Columbia (Cr.App. 1959) 
147 A.2d 773. Criminal Law ®=» 570(1) 

9. Sentence and punishment 

Trial judge may impose fine, on conviction for 
intoxication on public street, at his discretion 
according to facts of each case, based in part 
upon violator's prior record, if any. Coleman v. 
District of Columbia (App, 1964) 203 A.2d 918. 
Chemical Dependents <§=» 5 



§ 25-1002. Purchase, possession or consumption by persons under 21; 
misrepresentation of age; penalties. 

(a) No person who is under 21 years of age shall purchase, attempt to 
purchase, possess, or drink an alcoholic beverage in the District, except as 
provided under subchapter IX of Chapter 7. 

(b)(1) No person shall falsely represent his or her age, or possess or present 
as proof of age an identification document which is in any way fraudulent, for 
the purpose of purchasing, possessing, or drinking an alcoholic beverage in the 
District. 

(2) No person shall present a fraudulent identification document for the 
purpose of entering an establishment possessing an on-premises retailer's 
license, an Arena C/X license, or a temporary license. 
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(3) For the purpose of determining valid representation of age, each 
person shall be required to present to the establishment owner or representa- 
tive at least one form of valid identification, which shall have been issued by 
an agency of government (local, state, federal, or foreign) and shall contain 
the name, date of birth, signature, and photograph of the individual. 

(c) Any person under 2 1 years of age who falsely represents his or her age for 
the purpose of purchasing, possessing, or drinking an alcoholic beverage shall 
be deemed guilty of a misdemeanor and, upon conviction, shall be fined for 
each offense not more than $300; provided, that in default in the payment of 
the fine, the person shall be imprisoned for a period not exceeding 30 days. 

(d) In addition to the penalties provided in subsection (c) of this section, any 
person who violates any provision of this section shall be subject to the 
following penalties: 

(1) Upon the first violation, his or her driving privileges in the District shall 
be suspended for 90 consecutive days; 

(2) Upon the second violation, his or her driving privileges in the District 
shall be suspended for 180 days; and 

(3) Upon the third violation and each subsequent violation, his or her 
driving privileges in the District shall be suspended for one year. 

(e)(1) As an alternative sanction to the misdemeanor penalties provided in 
subsection (c) of this section, a person who violates subsection (a) or (b) of this 
section shall be subject to the following civil penalties: 

(A) Upon the first violation, a penalty of $300; 

(B) Upon the second violation, a penalty of $600; and 

(C) Upon the third and subsequent violations, a penalty of $1,000 and 
the suspension of his or her driving privileges in the District for one year. 
(2) ABRA inspectors or officers of the Metropolitan Police Department may 

enforce the provisions of this subsection by issuing a notice of civil infraction 
for a violation of subsections (a) or (b) of this section in accordance with 
Chapter 18 of Title 2. A violation of this subsection shall be adjudicated under 
Chapter 18 of Title 2. 

(Jan. 24, 1934, 48 Stat. 335, ch. 4, § 30; Feb. 24, 1987, D.C. Law 6-178, § 2(c), 33 DCR 
7654; Sept. 11, 1993, D.C. Law 10-12, § 2(d), 40 DCR 4020; May 24, 1994, D.C. Law 
10-122, § 2(j), 41 DCR 1658; Apr. 9, 1997, D.C. Law 1 1-187, § 2, 43 DCR 4515; May 
3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Temporary Amendments of Section 
law Title 25 of the District of Columbia Official Section 2 of D.C. Law 13-165 rewrote subsec. 

Code. The text of this section is derived from (b), and added subsecs. (d) and (e), to provide: 
provisions formerly found in D.C. Code "(b)(1) No person shall falsely represent his 

§ 25-130. or her age, or possess or present as proof of age 

an identification document which is in any way 
Prior Codifications fraudulent, for the purpose of procuring or con- 

suming an alcoholic beverage in the District. 
1981 Ed., § 25-1002. -(2) No person shall present a fraudulent 

1973 Ed., § 25-130. identification document for the purpose of en- 
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tering a class C or D licensed ABC establish- 
ment in the District. 

"(3) For the purposes of determining valid 
representation of age, each person shall be re- 
quired to present to the ABC licensed establish- 
ment owner or representative at least one form 
of valid identification, which shall have been 
issued by an agency of government (local, state, 
federal, or foreign) and shall contain the name, 
date of birth, signature, and photograph of the 
individual.". 

"(d)(1) As an alternative sanction to the mis- 
demeanor penalties provided in subsection (b-1) 
of this section, any person who violates subsec- 
tion (b)(1) or (b)(2) of this section shall be 
subject to the following civil penalties: 

"(A) Upon the first violation, a penalty of 
$300; 

"(B) Upon the second violation, a penalty of 
$600; and 

"(C) Upon the third and subsequent viola- 
tions, a penalty of $ 1,000 and the suspension of 
his or her driving privileges in the District for 
one year. 

"(2) ABC inspectors or officers of the Metro- 
politan Police Department may enforce the pro- 
visions of this subsection by issuing a notice of 
civil infraction for a violation of subsection 
(b)(1) or (b)(2) of this section, pursuant to the 
Civil Infractions Act. Adjudication of any infrac- 
tion of this subsection shall be pursuant to the 
Civil Infractions Act.". 

"(e) The Board shall, within 60 days of the 
effective date of the Underage Drinking Emer- 
gency Amendment Act of 2000, promulgate reg- 
ulations for the implementation and administra- 
tion of the provisions of the Underage Drinking 
Emergency Amendment Act of 2000.". 



Section 5(b) of Law 13-165 provides that the 
act shall expire after 225 days of its having 
taken effect. 

Emergency Act Amendments 

For temporary (90-day) amendment of sec- 
tion, see § 2(d) of the Underage Drinking Emer- 
gency Amendment Act of 1994 (D.C. Act 
10-236, April 28, 1994, 41 DCR 2601). 

For temporary (90-day) amendment of sec- 
tion, see § 2 of the Underage Drinking Emer- 
gency Amendment Act of 2000 (D.C. Act 
13-351/ June 5, 2000, 47 DCR 5028). 

For temporary (90-day) amendment of sec- 
tion, see § 2 of the Underage Drinking Congres- 
sional Review Emergency Amendment Act of 
2000 (D.C. Act 13-412, August 14, 2000, 47 
DCR 7287). 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

For legislative history of D.C. Law 6-178, see 
Historical and Statutory- Notes following 
§ 25-781. 

For legislative history of D.C. Law 10-12, see 
Historical and Statutory Notes following 
§ 25-753. 

For legislative history of D.C. Law 10-122, 
see Historical and Statutory Notes following 
§ 25-785. 

Law 11-187, the "Alcoholic Beverage Under- 
age Penalties Amendment Act of 1996," was 
introduced in Council and assigned Bill No. 
11-606, which was referred to the Committee 
on Consumer and Regulatory Affairs. The Bill 
was adopted on first and second readings on 
June 19, 1996, and July 3, 1996, respectively. 
Signed by the Mayor on July 22, 1996, it was 
assigned Act No. 11-340 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 11-187 became effective on April 9, 1997. 



Notes of Decisions 



Penalty under prior law 1 



1. Penalty under prior law 

Residual misdemeanor penalties in section of 
Alcoholic Beverage Control Act apply to under- 
age possession of an alcoholic beverage, thus 
making that act a misdemeanor offense, though 
section defining that violation imposes civil pen- 
alty of suspending driver's license, and though 
the residual misdemeanor penalties are avail- 
able only when provision defining the substan- 
tive offense does not specify applicable penalty, 
as section defining underage possession pro- 
vides that the penalties it sets forth are imposed 
in addition to the residual penalties. D.C. Code 
1981, §§ 25-1 30(a), (c)(1), 25-132(a). District 

1 



of Columbia v. Morrissey, 1995, 668 A. 2d 792. 
Intoxicating Liquors ©=» 242 

Rule of lenity was not implicated by interplay 
of section of Alcoholic Beverage Control Act 
defining offense of underage possession and sec- 
tion of same Act setting forth residual misde- 
meanor penalties, such as to make person con- 
victed of underage possession subject only to 
suspension of driver's license and not to harsher 
residual penalties of imprisonment for up to one 
year and a fine of up to $1,000, where such a 
construction would render superfluous and inef- 
fective the reference in section defining that 
offense to applicability of these harsher penal- 
ties. D.C. Code 1981, §§ 25- 130(a), (c)(1), 
25-132(a); § 25-130(b) (1992). District of Co- 
lumbia v. Morrissey, 1995, 668 A.2d 792. In- 
toxicating Liquors <3=> 242; Statutes <^> 241(1) 
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§ 25—1003. Prohibition on beverage storage containers in the DC Arena. 

(a) No person shall bring, or have in his or her possession, anywhere on the 
premises of the DC Arena, including space referred to in section § 25-114, a 
container used to hold or store beverages or liquids of any kind, including 
bottles and cans. 

(b) This section shall not apply to a person licensed by the Board to possess, 
sell, give away, transport, or store alcoholic beverages or containers on the 
premises of the DC Arena; to an employee or agency acting for any such duly 
authorized or licensed person; or to a container provided on the premises of the 
DC Arena by the lessee or its concessionaires and tenants. 

(Jan. 24, 1934, 48 Stat. 319, Ch. 4, § 28a, as added Mar. 26, 1999, D.C. Law 12-202, 
§ 2(c), 45 DCR 8412; May 3, 2001, D.C. Law 13-298, § 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 1 3—2 9 8 amended and enacted into see § 3 of the Omnibus Regulatory Reform and 

law Title 25 of the District of Columbia Official Alcoholic Beverage Control DC Arena Clarifying 

Code. The text of this section is derived from Emergency Amendment Act of 1999 (D.C. Act 

provisions formerly found in D.C. Code 13-1, Januarv 29, 1999, 46 DCR 2284). 
§ 25-128.1. 

Prior Codifications Legislative History of Laws 

1981 Ed § 25-1003 ^ or ^ ^' Law 13-298, see notes following 

"' k * * § 25-101. 

Emergency Act Amendments Law 12-202, the "Alcoholic Beverage Control 

For temporary (90-day) addition of section, DC Arena Amendment Act of 1998," was intro- 
see § 2(c) of the Alcoholic Beverage Control DC duced in Council and assigned Bill No. 12-294, 
Arena Emergency Amendment Act of 1998 (D.C. which was referred to the Committee on Con- 
Act 12-478, October 28, 1998, 45 DCR 8010) sumer and Regulatory Affairs. The Bill was 
and § 2(c) of the Alcoholic Beverage Control adopted on first and second readings on July 7, 
DC Arena Second Emergency Act of 1998 (D.C. 1998, and September 22, 1998, respectively. 
Act 12-551, December 24, 1998, 45 DCR 517). Signed by the Mayor on October 13, 1998, "it 

For temporary (90-day) amendment of § 5 of was assigned Act No. 12-488 and transmitted to 

the Alcoholic Beverage Control DC Arena Sec- both Houses of Congress for its review. D.C. 

ond Emergency Amendment Act of 1998 (D.C. Law 12-202 became effective on March 26, 

Act 12-551, December 24, 1998, 45 DCR 517), 1999. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <^>S. c j s District of Columbia §§ 9, 1 1 . 

Westlaw Key Number Search: 132k8. 

§ 25-1004. Prohibition on use of water-craft under certain conditions. 

(a) No person shall operate or be in physical control of any vessel or 
watercraft, including water skis, aquaplane, sailboard, personal watercraft, or 
similar device in the District, if: 

(1) The person's blood contains (A) .08% or more, by weight, of alcohol, or 
(B) .48 micrograms or more of alcohol are contained in one milliliter of the 
person's breath, consisting of substantially alveolar air; 

(2) The person's urine contains .13% or more, by weight, of alcohol; or 

(3) The person is under the influence of intoxicating liquor or any con- 
trolled substance or a combination thereof. 
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(b) A person under 2 1 years of age shall not operate or be in physical control 
of any vessel or watercraft, including water skis, aquaplane, sailboard, personal 
watercraft, or a similar device in the District if the person's blood, breath, or 
urine contains any measurable amount of alcohol. 

(c) No person shall operate or be in physical control of any vessel or 
watercraft while the person is impaired by the consumption of intoxicating 
liquor. 

(d) For the purposes of this section and §§ 25-1005 through 25-1007, the 
term "controlled substance" has the same meaning as set forth in 
§ 48-901.02(4). 

(e) The Harbor Master shall be directly responsible for. enforcing this section 
and shall ensure that the public is made aware of the District's aggressive 
enforcement policy through a continual public awareness campaign. 

(Apr. 9, 1997, D.C. Law 11-248, §§ 2, 7, 44 DCR 1242; May 3, 2001, D.C. Law 13-298, 
§ 101, 48 DCR 2959.) 



Historical and 

D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§§ 25-126.1 and 25-1 26.6(c). 

Prior Codifications 

1981 Ed., § 25-1004. 

Temporary Addition of Section 

Section 2 of D.C. Law 11-201 added 
§§ 25-127.1 through 25-127.6. 

Section 10(b) of D.C Law 11-201 provides 
that the act shall expire after 225 days of its 
having taken effect. 

Emergency Act Amendments 

For temporary (90-day) addition of 
§§ 25-127.1 through 25-127.6, see § 2-7 of the 
Boating While Intoxicated Emergency Act of 
1996 (D.C. Act 11-346, August 8, 1996,^43 DCR 
4621), § 2-7 of the Boating While Intoxicated 
Congressional Review Emergency Act of 1996 
(D.C. Act 11-411, October 28, 1996, 43 DCR 
6063) and §§2-7 of the Boating While Intoxi- 
cated Second Congressional Review Emergency 



Statutory Notes 

Act of 1996 (D.C. Act 11-469, December 30, 
1996, 44 DCR 179). 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

Law 11-201, the "Boating While Intoxicated 
Temporary Act of 1996," was introduced in 
Council and assigned Bill No. 1 1-804. The Bill 
was adopted on first and second readings on 
July 3, 1996, and July 17, 1996, respectively. 
Signed by the Mayor on July 26, 1996, it was 
assigned Act. No. 11-364 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 11-201 became effective on April 9, 1997. 

Law 11-248, the "Boating While Intoxicated 
Act of 1996," was introduced in Council and 
assigned Bill No. 1 1-567, which was referred to 
the Committee on Public Works and the Envi- 
ronment. The Bill was adopted in first and 
second readings on November 7, 1996, and 
December 3, 1996, respectively. Signed by the 
Mayor on December 24, 1996, it was assigned 
Act No. 11-511 and transmitted to both Houses 
of Congress for its review. D.C. Law 1 1-248 
became effective on April 9, 1997. 



Key Numbers 

Shipping ©^17. 



Westlaw Key Number Search: 3 5 4k 17 



Library References 

Encyclopedias 

C.J.S. Shipping § 12. 



§ 25—1005, Prohibition on use of watercraft under certain conditions- 
consent to testing. 

(a) If there is a reasonable suspicion to believe that the person is operating or 
in physical control of any vessel or watercraft while under the influence of, or 
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intoxicated by, alcohol or a controlled substance, he or she shall be deemed to 
have given consent for 2 chemical tests of the person's blood, urine, or breath 
for the purpose of determining the person's blood-alcohol or drug content. If a 
person refuses to submit to a chemical test under this section, the Superior 
Court of the District of Columbia shall order the person not to operate any 
vessel or watercraft for at least one year. 

(b) The arresting police officer or any other appropriate law enforcement 
official shall elect which chemical test shall be administered to the person; 
provided, that the person may object to a particular test on valid religious or 
medical grounds. 

(c) The test shall be administered at the direction of a police officer or other 
appropriate law enforcement official. 

(d) Chemical tests shall be performed on all operators involved in a fatal 
accident. If a person who operates or is in physical control of any vessel or 
watercraft is declared dead by competent authority, the person shall be deemed 
to have given his or her consent to chemical tests as soon as practical after the 
death has been declared to be the result of a fatal accident. 

(e) The refusal to submit to either of the 2 tests required in this section shall 
be admissible in any civil or criminal proceeding arising as a result of the acts 
alleged to have been committed by the person before the arrest. A refusal to 
submit to any test as required by this section shall constitute a misdemeanor 
and, upon conviction, shall be punished by a $500 fine, imprisonment of 90 
days, or both. 

(Apr. 9, 1997, D.C. Law 11-248, §§ 3, 7, 44 DCR 1242; May 3, 2001, D.C. Law 13-298, 
§ 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For DC Law 13 _ 298 see notes fol]owi 

Code, lne text oi this section is derived from e ^_ ](1] 
provisions formerly found in D.C. Code 

§§ 25-126.2 and 25-126. 6(a). For legislative history of D.C. Law 11-201, 

see Historical and Statutory Notes following 
Prior Codifications & 25-1004 

1981 Ed., § 25-1005. _ ". ' . .. r ^ ^ 7 \,^ An 

For legislative history of D.C. Law 11-248, 

Temporary Addition of Section see Historical and Statutory Notes following 

See Historical and Statutory Notes following § 25-1004. 
§ 25-1004. 

Emergency Act Amendments 

For temporary (90-day) addition of section, 
see Historical and Statutory Notes following 
§ 25-1004. 

Library References 
Key Numbers Encyclopedias 

Shipping @=>1 7. C.J.S. Shipping § 12. 

Westlaw Key Number Search: 354k 17. 
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§ 25—1006. Prohibition on use of watercraft under certain conditions — 
preliminary testing; admissibility of test results. 

(a) A law enforcement officer who has reasonable grounds to believe that a 
person is or has been violating any provision of this section, without making an 
arrest or issuing a citation, may request the person to submit to a preliminary 
brecith test, to be administered by the officer, who shall use a device which the 
Mayor has by rule approved for that purpose. Before administering the test, the 
officer shall advise the person to be tested that the results of the test will be 
used to aid in the officer's decision whether or not to arrest the person. 

(b) The results of a preliminary test shall not be used as evidence by the 
District in any prosecution and shall not be admissible in any judicial proceed- 
ings; provided, that the results of the test may be used, and shall be admissible, 
in any judicial proceeding in which the validity of the arrest or the conduct of 
the officer is an issue. 

(c) The admissibility of all test results shall be governed by § 50-2205.03, 

(Apr. 9, 1997, D.C. Law 11-248, § 4, 44 DCR 1242; May 3, 2001, D.C. Law 13-298, 
§ 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 1 3-298 amended and enacted into Legislative History of Laws 

law Tide 25 of the District of Columbia Official For DC Law' 13-298, see notes following 

Code. The text of this section is derived from c ?r iqi 

provisions formerly found in D.C. Code 

§ 25-126.3. F° r legislative history of D.C. Law 11-201, 

see Historical and Statutory Notes following 

Prior Codifications §25-1004 

1981 Ed., § 25-1006. „ ' . * . v . f _ r r 1My|fl 

For legislative history ol D.C. Law 11-248, 

Temporary Addition of Section see Historical and Statutory Notes following- 

See Historical and Statutory Notes following § 25-1004. 
§ 25-1004. 

Emergency Act Amendments 

For temporary (90-day) addition of section, 
see Historical and Statutory Notes following 
§ 25-1004. 

Library References 
Key Numbers Encyclopedias 

Shipping ®=>17. c.J.S. Shipping § 12. 

Wcstlaw Key Number Search: 354kl 7. 

§ 25-1007. Prohibition on use of watercraft under certain conditions — 
penalties. 

(a) A person violating § 25-1 004(a) or (b) shall be guilty of a misdemeanor 
and: 

(1) Upon conviction for the first offense, shall be fined an amount not to 
exceed $500, imprisoned for not more than 90 days, or both; 

(2) Upon conviction for a second offense within a 15-year period, shall be 
fined an amount not to exceed $5,000, imprisoned for not more than one 
year, or both; and 
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(3) Upon conviction for a third or subsequent offense within a 15-year 
period, shall be fined an amount not to exceed $10,000, imprisoned for not 
more than one year, or both, 
(b) A person violating § 25-1 004(c) shall be guilty of a misdemeanor and: 

(1) Upon conviction for the first offense, shall be fined an amount not to 
exceed $300, imprisoned for not more than 30 days, or both; 

(2) Upon conviction for a second offense within a 15-year period, shall be 
fined an amount not to exceed $1,000, imprisoned for not more dian 90 days, 
or both; and 

(3) Upon conviction for the third or subsequent offense within a 15-year 
period, shall be fined an amount not to exceed $5,000, imprisoned for not 
more than one year, or both. 

(Apr. 9, 1997, D.C. Law 11-248, § 5, 44 DCR 1242; May 3, 2001, D.C. Law 13-298, 
§ 101, 48 DCR 2959.) 

Historical and Statutory Motes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For DC Law 13 _ 298j see notes following 

Code. The text oi this section is derived Irom c 2 S-101 
provisions formerly found in D.C. Code 

§ 25-126.4. For legislative history of D.C. Law 11-201, 

see Historical and Statutory Notes following 

Prior Codifications §25-1004 

1981 Ed., § 25-1007. _ ' .' . k . , _ _ T .._.<. 

tor legislative history or D.C. Law 11-248, 

Temporary Addition of Section see Historical and Statutory Notes following 

See Historical and Statutory Notes following § 25-1004. 

§ 25-1004. 

Emergency Act Amendments 

For temporary (90-day) addition of section, 
see Historical and Statutory Notes following 
§ 25-1004. 

Library References 
Key Numbers Encyclopedias 

Shipping @=»17. C j.S. Shipping § 12. 

Westlaw Key Number Search: 354k 17. 

§ 25— 1008* Prima facie evidence of intoxication. 

(a) If a person is tried in any court of competent jurisdiction within the 
District for operating a vessel or watercraft in violation of § 25-1004 or 
manslaughter committed in the operation of a vessel or watercraft in violation 
of § 22-2105, the following standards shall apply to competent evidence based 
upon a chemical test: 

(1) If (A) at the time of operation, the defendant's blood contained less than 
.05% by weight, of alcohol, (B) defendant's urine contained less than .06%, by 
weight, of alcohol, or (C) at the time of the test, less than .24 micrograms of 
alcohol were contained in one milliliter of his or her breath, consisting of 
substantially alveolar air, this evidence shall not establish a presumption that 
the defendant was or was not, at the time, under the influence of intoxicating 
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liquor, but it may be considered with other competent evidence in determin- 
ing whether the defendant was under the influence of intoxicating liquor. 

(2) If (A) at the time of operation, the defendant's blood contained .05% or 
more, by weight of alcohol, (B) defendant's urine contained .06% or more, by 
weight of alcohol, or (C) at the time of the test .24 micrograms or more of 
alcohol were contained in one milliliter of his or her breath, consisting of 
substantially alveolar air, this evidence shall constitute prima facie proof that 
the defendant was, at the time, under the influence of intoxicating liquor or 
the defendant's ability to operate a vessel was impaired by the consumption 
of intoxicating liquor. 

(Apr. 9, 1997, D.C. Law 11-248, § 6, 44 DCR 1242; May 3, 2001, D.C. Law 13-298, 
§ 101, 48 DCR 2959.) 

Historical and Statutory Notes 

D.C. Law 13-298 amended and enacted into Legislative History of Laws 

law Title 25 of the District of Columbia Official For DC Law 13 _ 298 see notes following 

Code. The text or this section is derived from g -_ im 

provisions formerly found in D.C. Code 

§ 25-126.5. For legislative history of D.C. Law 11-201, 

„ . « ,.r. • see Historical and Statutory Notes following 

Prior Codifications & is mad 

1981 Ed., § 25-1008. 9 ^~ 1UU4 * 

For legislative history of D.C. Law 11-248, 

Temporary Addition of Section see Historical and Statutory Notes following 

See Historical and Statutory Notes following § 25-1004 
§ 25-1004. 

Emergency Act Amendments 

For temporary (90-day) addition of section, 
see Historical and Statutory Notes following 
§ 25-1004. 

Library References 

Key Numbers Encyclopedias 

Shipping <B=»17. c j. S . shipping § 12. 

Westlaw Key Number Search: 3 5 4k 17. 

§ 25—1009. Operation of locomotive, streetcar, elevator, or horse-drawn 
vehicle by intoxicated person prohibited. 

(a) No person shall be intoxicated while in charge of or operating a locomo- 
tive; acting as a conductor or brakeman of a car or train of cars; or operating a 
streetcar, or horse-drawn vehicle. 

(b) A person violating the provisions of this section shall be guilty of a 
misdemeanor and, upon conviction, shall be punished by a fine of not more 
than $300, or by imprisonment for not longer than 3 months, or both. 

(c) Nothing herein contained shall be construed as repealing or modifying 
§§ 50-1401.01, 50-1401.02, 50-1403.01, 50-2201.03 through 50-2201.05, and 
50-2201.27. 
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(d) Civil penalties and fees may be imposed as alternative sanctions for any 
violation of this section in accordance with the procedures under Chapter 18 of 
Title 2. 

(Jan. 24, 1934, 48 Stat. 333, ch. 4, § 27; Oct. 5, 1985, D.C. Law 6-42, § 455(a), 32 DCR 
4450; Apr. 9, 1997, D.C. Law 11-248, § 8(a), 44 DCR 1242; May 3, 2001, D.C. Law 
13-298, § 101, 48 DCR 2959.) 



Historical and Statutory Notes 



D.C. Law 13-298 amended and enacted into 
law Title 25 of the District of Columbia Official 
Code. The text of this section is derived from 
provisions formerly found in D.C. Code 
§ 25-127. 

Prior Codifications 

1981 Ed., § 25-1009. 
1973 Ed., § 25-127. 

Emergency Act Amendments 

For temporary amendment of section, see 
§ 8(a) of the Boating While Intoxicated Emer- 
gency Act of 1996 (D.C. Act 11-346, August 8, 
1996, 43 DCR 4621), § 8(a) of the Boating 
While Intoxicated Congressional Review Emer- 
gency Act of 1996 (D.C. Act 11-411, October 2 8, 
1996, 43 DCR 6063), and § 8(a) of the Boating 
While Intoxicated Second Congressional Review 
Emergency Act of 1996 (D.C. Act 11-469, De- 
cember 30, 1996, 44 DCR 179), and § 8(a) of 
the Boating While Intoxicated Congressional 
Review Emergency Act of 1997 (D.C. Act 12-52, 
March 31, 1997, 44 DCR 2204),. 



For temporary addition of a new subchapter, 
consisting of §§ 25-1 27a. 1 through 25-1 27a. 6, 
see § 2-7 of the Boating While Intoxicated Con- 
gressional Review Emergency Act of 1997 (D.C. 
Act 12-52, March 31, 1997, 44 DCR 2204). 

Legislative History of Laws 

For D.C. Law 13-298, see notes following 
§ 25-101. 

Law 6-42, the "Department of Consumer and 
Regulatory Affairs Civil Infractions Act of 
1985," was introduced in Council and assigned 
Bill No. 6-187, which was referred to the Com- 
mittee on Consumer and Regulatory Affairs. 
The Bill was adopted on first and second read- 
ings on June 25, 1985, and July 9, 1985, respec- 
tively. Signed by the Mayor on July 16, 1985, it 
was assigned Act No. 6-60 and transmitted to 
both Houses of Congress for its review. 

For legislative history of D.C. Law 11-201, 
see Historical and Statutory Notes following 
§ 25-1004. 

For legislative history of D.C. Law 11-248, 
see Historical and Statutory Notes following 
§ 25-1004. 



Library References 



Key Numbers 

Railroads ©=>255(3). 
Urban Railroads ®=>22. 

Westlaw Key Number Searches: 320k255(3); 
396Ak22. 



Encyclopedias 

C.J.S. Railroads § 456. 

C.J.S. Street Railroads §§ 160 to 176. 



United States Code Annotated 

Railroads, federal crimes and offenses, see 18 U.S.C.A. § 1991 et seq. 



191 



TITLE 26 
BANKS AND OTHER FINANCIAL INSTITUTIONS. 

Chapter Section 

1. Banking Institutions in General 26-101 

2. Building Associations 26-201 

3. Check Cashers 26-301 

4. Common Trust Funds 26-401 

5. Credit Unions 26-501 

6. Special Account for Office of Banking and Financial Institutions 26-601 

7. Interstate Banking and Branching 26-701 

8. Joint Accounts; Adverse Claimants; Trust Accounts 26-801 

9. Money Lenders; Licenses 26-901 

10. Money Transmissions '. 26-1001 

11. Mortgage Lenders and Brokers 26-1 101 

12. Savings and Loan Acquisition. 26-1201 

13. Trust, Loan, Mortgage, Safe Deposit and Title Corporations 26-1301 



WESTLAW Computer Assisted Legal Research 
WESTLAW supplements your legal research in many ways. WESTLAW allows you to 

• update your research with the most current information 

• expand your library with additional resources 

• retrieve current, comprehensive history and citing references to a case 
with KeyCite 

For more information on using WESTLAW to supplement your research, see the 
WESTLAW Electronic Research Guide, which follows the Preface. 
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DERIVATION TABLE 

Showing where provisions of Title 26 of the District of Columbia Official 
Code, 2001 Edition, were formerly located in the District of Columbia Code, 
1981 Edition. 

2001 Edition 1981 Edition 2001 Edition 1981 Edition 

26-101 26-101 26-322 26-1122 

26-102 26-102 26-323 26-1 123 

26-103 26-103 26-401 26-301 

26-104 26-104 26-402 26-302 

26-105 26-105 26-403 26-303 

26-106 26-106 26-404 . . . .' 26-304 

26-107 26-107 26-501 .' 26-601 

26-108 26-108 26-502 26-602 

26-109 26-109 26-503 26-603 

26-1 1 .0 26-1 10 26-504 26-604 

26-1 11 26-1 1 1 26-601 26-802.2 

26-201 26-501 26-602 26-802.3 

26-202 . 26-502 26-603 26-802.4 

26-203 26-503 26-701 26-801 

26-204 26-504 26-702 26-802 

26-206 26-506 26-702.01 26-802.1 

26-207 26-507 26-703 26-803 

26-208 26-508 26-704 26-804 

26-209 26-509 26-705 26-805 

26-210 26-510 26-706 26-806 

26-211 26-51 1 26-706.01 26-806.1 

26-212 26-512 26-707 . . . . 26-807 

26-213 26-513 26-707.01 26-807.1 

26-214 26-514 26-707.02 26-807.2 

26-215 26-515 26-708 26-808 

26-231 26-516 26-709 26-809 

26-232 26-517 26-710 26-809.1 

26-251 26-505 26-71 1 26-810 

26-301 26-1 101 26-712 26-81 1 

26-302 .26-1102 26-713 . . 26-812 

26-303 26-1103 26-714 26-813 

26-304 26-1 104 26-731 26-85 1 

26-305 26-1 105 26-732 26-852 

26-306 26-1 106 26-733 26-853 

26-307 26-1 107 26-734 26-854 

26-308 26-1 108 26-735 26-855 

26-309 26-1109 26-736 26-856 

26-310 26-1 110 26-737 26-857 

26-3 11 26-1 1 1 1 26-738 26-858 

26-312 26-1112 26-739 26-859 

26-313 26-1 1 1 3 26-740 26-860 

26-314 26-1 1 1 4 26-74.1 26-861 

26-315 26-1115 26-801 26-201 

26-316 26-1116 26-802 26-202 

26-317 26-1117 26-803 26-203 

26-318 26-1118 26-804 26-204 

26-319 26-1119 26-901 26-701 

26-320 26-1120 26-902 26-702 

26-321 26-1121 26-903 26-703 
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2001 Edition 1981 Edition 2001 Edition 1981 Edition 

26-904 26-704 26-1121 26-1021 

26-905 26-705 26-1201 26-901 

26-906 26-706 26-1202 26-902 

26-907 26-707 26-1203 26-903 

26-908 26-708 26-1204 26-904 

26-909 26-709 26-1205 26-905 

26-910 26-710 26-1206 26-906 

26-911 26-711 26-1207 26-907 

26-912 26-712 26-1208 26-908 

26-1001 . . 26-1209 26-909 

26-1002 26-1210 26-910 

26-1003 26-121 1 26-911 

26-1004 26-1212 . . . 26-912 

26-1005 . 26-1213 . 26-913 

26-1006 26-1214 26-914 

26-1007 26-1215 26-915 

26-1008 26-1216 . . . .■ 26-916 

26-1009 — 26-1217 26-917 

26-1010 26-1301 26-401 

26-101 1 26-1304 26-404 

26-1012 26-1305 26-405 

26-1013 26-1306 26-406 

26-1014 26-1307 26-407 

26-1015 26-1308 26-408 

26-1016 . . 26-1309 26-409 

26-1017 26-1310 26-410 

26-1018 ; 26-1311 26-411 

26-1019 26-131 1.01 26-411.1 

26-1020 26-1312 26-412 

26-1021 26-1313 26-413 

26-1022 26-1314 26-414 

26-1023 26-1315 26-415 

26-1024 26-1316 26-416 

26-1025 . . 26-1317 26-417 

26-1026 26-1318 26-418 

26-1 101 26-1001 26-1319 26-419 

26-1 102 26-1002 26-1320 26-420 

26-1103 .26-1003 26-1321 26-421 

26-1 104 . 26-1004 26-1322 26-422 

26-1 105 26-1005 26-1323 . . 26-423 

26-1 106 . . . . 26-1006 26-1324 26-424 

26-1 107 26-1007 26-1325 26-425 

26-1 108 26-1008 26-1326 . . 26-426 

26-1 109 ...... . 26-1009 26-1327 26-427 

26-1 110......... 26-1010 26-1328 26-428 

26-1 111 26-101 1 26-1329 26-429 

26-1 112 26-1012 26-1 330 26-430 

26-1 113 26-1013 26-1331 26-431 

26-1 114 26-1014 26-1332 26-432 

26-1 115 26-1015 26-1333 26-433 

26-1 116 26-101 6 26-1334 26-434 

26-1 117 26-1017 26-1335 26-435 

26-1 118 26-1018 26-1336 26-436 

26-1119 26-1019 26-1351 26-402 

26-1 120 26-1020 26-1352 26-403 
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Chapter 1 

Banking Institutions in General. 

Section 

26-101. Supervision by Comptroller of Currency — Required reports; power to take 
possession of bank or company. 

26-102. Supervision by Comptroller of Currency — Examinations; applicable federal 
provisions; establishment and maintenance of reserves. 

26-103. Banking businesses to be organized under local or federal provisions; approv- 
al of Superintendent of Banking and Financial Institutions required; liqui- 
dation of solvent institutions; discontinuance of operation; violations; es- 
tablishment of international banking facility. 

26-104. Liability of shareholders — Individual responsibility; applicable federal provi- 
sions. 

26-105. Liability of shareholders — Termination. 

26-106. Declaration of dividends. 

26-107. Restriction on use of words "bank" and "trust company"; violations. 

26-108. Making or repeating false statements, 

26-109. Applicability of provisions on federal reserve banks to nonmember banks. 

26—1 10. Authority of notaries public associated with corporations. 

26-111. Utility bill payments services. 

Cross References 

Banks organized under federal law, application oi law, see § 26-710. 

United States Code Annotated 

Bank Conservation Act, inclusion of District banks, see 12 U.S.C.A. § 202. 

§ 26-101. Supervision by Comptroller of Currency — Required reports; 
power to take possession of bank or company. 

Except as provided in the District of Columbia Regional Interstate Banking 
Act of 1985 Amendments Act of 1985, all savings banks, or savings companies, 
or trust companies, or other banking institutions, organized under authority of 
any act of Congress to do business in the District of Columbia, or organized by 
virtue of the laws of any of the states of this Union, and having an office or 
banking house located within the District of Columbia where deposits or 
savings are received, shall be, and are hereby, required to make to the 
Comptroller of the Currency and to publish all the reports which national 
banking associations are required to make and publish under the provisions of 
§§ 161, 163, and 164 of Title 12, United States Code, and shall be subject to the 
same penalties for failure to make such reports as are therein provided, which 
penalties may be collected by suit before the United States District Court for the 
District of Columbia, And the Comptroller shall have power, when in his 
opinion it is necessary, to take possession of any such bank or company, for the 
reasons and in the manner and to the same extent as are provided in the laws 
of the United States with respect to national banks; provided, however, the 
banking institutions having office or banking houses in foreign countries as well 
as in the District of Columbia shall only be required to make and publish the 
reports provided for in this section semiannually; and provided further, that all 
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publications authorized or required by § 161 of Title 12, United States Code, 
and all other publications authorized or required by existing law to be made in 
the District of Columbia, shall be printed in 1 or more daily newspapers of 
general circulation, published in the City of Washington. 

(Mar. 3, 1901, 31 Stat. 1 189, ch. 854, § 713; June 30, 1902, 32 Stat 534, ch. 1329; June 
25, 1906, 34 Stat. 458, ch. 3533; Mar. 4, 1933, 47 Stat. 1566, ch. 274, § 2; June 25, 
1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, ch. 646, § 32(b); May 24, 
1949, 63 Stat. 107, ch. 139, § 127; Nov. 23, 1985, D.C. Law 6-63, § 106(a)(4), as added 
Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1168.) 

Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-101. 
1973 Ed., § 26-101. 

Legislative History of Laws 

Law 6-107, the "District of Columbia Region- 
al Interstate Banking Act of 1985," was intro- 
duced in Council and assigned Bill No. 6-276, 
which was referred to the Committee on Hous- 
ing and Economic Development. The Bill was 
adopted on first and second readings on Janu- 
ary 14, 1986 and January 28, 1986, respectively. 
Signed by the Mayor on February 14, 1986, it 
was assigned Act No. 6-136 and transmitted to 
both Houses of Congress for its review. 

References in Text 

The "District of Columbia Regional Interstate 
Banking Act of 1985 Amendments Act of 1985," 



referred to near the beginning of the section, is 
D.C. Law 6-107. 

Section 163 of Title 12, United States Code, 
referred to near the middle of the first sentence 
of this section, was repealed by the Act of Sept. 
8, 1959, 73 Stat. 466, Pub. L. 86-230, § 22(a). 

Transfer of Functions 

Pursuant to Reorganization Plan No. 3 of 
1992, effective January 20, 1993, unless another 
date was designated by the Mayor under SeC. V 
of the Plan, the D.C. Office of Banking and 
Financial Institutions ("OBFI") is hereby trans- 
ferred from the Deputy Mayor for Economic 
Development ("DMED") control center to a sep- 
arate OBFI control center/responsibility center. 
OBFI will continue to be administered by the 
Superintendent and will remain a part of the 
economic development cluster reporting to the 
Mavor. 



Cross References 
Section References 

This section is referred to in §§ 26-102, 26-104, 26-702.01. 26-710, and 29-1105. 

Library References 



Key Numbers 

Banks and Banking e=>3, 16, 18, 19, 63.5, 

290, 309, 310, 317. 
Building and Loan Associations <5=>2.1, 42(6), 

46(1). 
Westlaw Key Number Searches: 52k3; 

52kl6; 52kl8; 52kl9; 52k63.5; 52k290; 

52k309; 52k310; 52k317; 66k2.i; 

66k42(6); 66k46(l). 

Encyclopedias 

C.J.S. Banks and Banking §§ 5, 7, 27 to 31, 
131 to 154, 166, 601, 624 to 626, 642, 646, 
663 to 664. 



C.J.S. Building and Loan Associations, Sav- 
ings and Loan Associations, and Credit Un- 
ions §§ 5, 131, 133, 141, 149. 

Treatises and Practice Aids 

1 156 Practising Law Institute Corporate Law 
and Practice 803. 



Notes of Decisions 



Banks 1 

Continuing business after charter expires 

In general 4 

Liability of directors 5 



Depositor's right to interest 3 
4, 5 Determination of insolvency 6 
Law governing 2 
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BANKS AND OTHER FINANCIAL INSTITUTIONS 



Liability of directors, continuing business after 

charter expires 5 
Reorganization and consolidation 7 



1. Banks 

Where national banks and savings banks in 
District of Columbia all engaged in both savings 
account and commercial banking business, ad- 
ministrative classification of state banks as sav- 
ings banks and national banks as not savings 
banks for tax purposes was improper. 
D.C.Code 1940, §'§ 26—101, 47—1701, 
47—1703; 12 U.S.C.A. § 371. Hamilton Nat. 
Bank v. District of Columbia, 1946, 156 F.2d 
843, 81 U.S.App.D.C. 200. Taxation <£=> 42(2) 

A "bank" is an institution which receives and 
pays out deposits. Moran v. Cobb, 1941, 120 
F.2d 16, 73 App.D.C. 200, certiorari dismissed 
62 S.Ct. 134, 314 U.S. 703, 86 L.Ed. 562. 
Banks And Banking <§=» 2 

2. Law governing 

Statute authorizing Comptroller to take pos- 
session of bank doing business in District of 
Columbia for same reasons and to same extent 
as in case of national banks held not to impose 
double liability on stockholders of bank, where 
laws of state of bank's incorporation imposed 
no such liability. D.C.Code 1929, T. 5, §§ 298, 
361; 12 U.S.C.A. § 63 and note; §§ 64, 87, 143, 

191. Hamilton v. Of full, 1935, 78 F.2d 735, 64 
App.D.C. 385, certiorari denied 56 S.Ct. 121, 
296 U.S. 592, 80 L.Ed. 419. Banks And Bank- 
ing <®=> 47(1) 

Bank which obtained state charter for express 
purpose of doing business exclusively in District 
of Columbia contracts with reference to laws of 
District, and its stockholders' contracts are like- 
wise subject to laws of District. Harper v. 
Moran, 1935, 76 F.2d 980, 64 App.D.C. 210, 
certiorari denied 56 S.Ct. 104, 296 U.S. 592, 80 
L.Ed. 419. Banks And Banking <&* 96 

Federal statute authorizing comptroller of 
currency to appoint receivers for insolvent for- 
eign banking corporations doing business in 
District of Columbia held valid as applied to 
state bank which conducted business exclusively 
in District. D.C.Code 1929, T. 5, § 298; 12 
U.S.C.A. §§ 191, 192. Washington Loan & 
Trust Co. v. Allman, 1934, 70 F.2d 282, 63 
App.D.C. 116, certiorari denied 54 S.Ct. 859, 
292 U.S. 649, 78 L.Ed. 1499. Banks And Bank- 
ing &* 63 

The liquidation of bank organized under West 
Virginia law and doing business solely in Dis- 
trict of Columbia was governed by law of Dis- 
trict of Columbia and National Bank Act, and 
not by law of West Virginia. 12 U.S.C.A. §§ 191, 

192, 203; D.C.Code 1940, § 26-101. Parsons v. 
Barry, D.D.C1944, 59 F.Supp. 221, affirmed 
148 F.2d 21, 80 U.S.App.D.C. 409, certiorari 



denied 66 S.Ct. 32, 326 U.S. 726, 90 L.Ed. 431, 
rehearing denied 66 S.Ct. 136, 326 U.S. 808, 90 
L.Ed. 492. Banks And Banking &* 63.5 

3. Depositor's right to interest 

Stockholders of bank organized under state 
authority and doing business within the District 
of Columbia, determined to be insolvent by 
Comptroller of Currency, held not entitled to 
restoration of assets, where assets were not suf- 
ficient to pay both principal of bank's debts and 
interest thereon in full, as against contention 
that interest should not be computed upon debts 
after bank was closed by receivership under 
which theory bank would allegedly be solvent. 
D.C.Code 1929, T. 5, § 298; 12 U.S.C.A. § 191. 
U.S. Sav. Bank v. Morgenthau, 1936, 85 F.2d 
81 1, 66 App.D.C. 234, certiorari denied 57 S.Ct. 
232, 299 U.S. 605, 81 L.Ed. 446, rehearing 
denied 57 S.Ct. 793, 301 U.S. 666, 301 U.S. 
713, 81 L.Ed. 1365. Banks And Banking &> 
77(1) 

A judgment of United States Court of Appeals 
for District of Columbia that no part of assets of 
closed bank organized under state authority and 
doing business in District of Columbia could be 
turned over by receiver to stockholders until 
after principal and interest on debts were paid 
was res judicata of depositors' right to interest 
on their deposits. 12 U.S.C.A. §§ 191, 192, 203; 
D.C.Code 1940, § 26-101. Parsons v. Barry, 
D.D.C1944, 59 F.Supp. 221, affirmed 148 F.2d 
21, 80 U.S.App.D.C. 409, certiorari denied 66 
S.Ct. 32, 326 U.S. 726, 90 L.Ed. 431, rehearing 
denied 66 S.Ct. 136, 326 U.S. 808, 90 L.Ed. 
492. Judgment C=> 720 

When assets of insolvent bank being liqui- 
dated under Comptroller of the Currency are 
sufficient to pay more than 100 per cent of 
principal amount of depositors' claims, deposi- 
tors are entitled to interest on their claims from 
date of suspension until paid, computed at stat- 
utory or legal rate of jurisdiction in which the 
liquidation is had. 12 U.S.C.A. §§ 191, 192, 203; 
D.C.Code 1940, § 26-101. Parsons v. Barry, 
D.D.C1944, 59 F.Supp. 221, affirmed 148 F.2d 
21, 80 U.S.App.D.C 409, certiorari denied 66 
S.Ct. 32, 326 U.S. 726, 90 L.Ed. 431, rehearing 
denied 66 S.Ct. 136, 326 U.S. 808, 90 L.Ed. 
492. Banks And Banking <^> 80(3) 

Interest to depositors in bank in hands of 
conservator is due and payable for period of 
conservatorship as damages or as compensation 
for withholding of money. 12 U.S.C.A. §§ 191, 
192,203; D.C.Code 1940, § 26-101. Parsons v. 
Barry, D.D.C1944, 59 F.Supp. 221, affirmed 
148 F.2d 21, 80 U.S.App.D.C. 409, certiorari 
denied 66 S.Ct. 32, 326 U.S. 726, 90 L.Ed. 431, 
rehearing denied 66 S.Ct. 136, 326 U.S. 808, 90 
L.Ed. 492. Banks And Banking <£=> 80(3) 
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4. Continuing business after charter expires — 

In general 

Continuance of banking business by state 
bank located in District of Columbia after expi- 
ration of bank's charter, though ultra vires, did 
not have effect of dissolving corporation, but 
corporation continued to exist so long as state 
itself took no appropriate action for dissolution. 
Code Ala.1928, §§ 6383, 6384, 7069; Const.Ala. 
1901, § 251; D.C.Code 1929, T. 5, §§ 298, 299. 
Thompson v. Park Sav. Bank, 1935, 77 F.2d 
955, 64 App.D.C. 308, certiorari denied 56 S.Ct. 
104, 296 U.S. 592, 80 L.Ed. 419, certiorari 
denied 56 S.Ct. 105, 296 U.S. 592, 80 L.Ed. 
419. Banks And Banking <£=> 68 

5. Liability of directors, continuing busi- 
ness after charter expires 

Directors of bank organized under laws of 
Alabama and doing business in District of Co- 
lumbia held not liable personally for deposits 
made with bank subsequent to date when 
bank's charter expired under state law, where 
bank continued banking business after expira- 
tion date and directors were not accused of 
fraud or negligence but merely of failure to 
liquidate bank. Code Ala.1928, §§ 6383, 6384, 
7069; D.C.Code 1929, T. 5, §§ 298, 299; Const. 
Ala. 1901, § 251. Thompson v. Park Sav. Bank, 
1935, 77 F.2d 955, 64 App.D.C. 308, certiorari 
denied 56 S.Ct. 104, 296 U.S. 592, 80 L.Ed. 
419, certiorari denied 56 S.Ct. 105, 296 U.S. 
592, 80 L.Ed. 419. Banks And Banking <£=> 72 

Provisions of state law making directors as 
liquidating trustees of bank, after expiration of 
bank's charter, liable to creditors and stock- 
holders for property coming into their hands, 
relate solely to assets of bank at date of expira- 
tion of charter. Code Ala.1928, § 7069. Thomp- 
son v. Park Sav. Bank, 1935, 77 F.2d 955, 64 
App.D.C. 308, certiorari denied 56 S.Ct. 104, 
296 U.S. 592, 80 L.Ed. 419, certiorari denied 56 
S.Ct. 105, 296 U.S. 592, 80 L.Ed. 419. Banks 
And Banking <3^> 72 

Persons becoming depositors in state bank 
located in District of Columbia after expiration 
of period of corporate existence limited by char- 
ter were charged with knowledge of bank's 
want of authority to continue with general 
banking business, and therefore could not hold 
directors individually liable for their deposits. 
Code Ala.1928, §§ 6383,6384,7069; Const.Ala. 
1901, § 251; D.C.Code 1929, T. 5, §§ 298, 299. 
Thompson v. Park Sav. Bank, 1935, 77 F.2d 
955, 64 App.D.C. 308, certiorari denied 56 S.Ct. 
104, 296 U.S. 592, 80 L.Ed. 419, certiorari 
denied 56 S.Ct. 105, 296 U.S. 592, 80 L.Ed. 
419. Banks And Banking <£=> 72 

6. Determination of insolvency 

Whether bank organized under state authority 
and doing business in District of Columbia is 
"solvent" or "insolvent" depends upon estimate 
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Note 7 

of appraisal of value of its securities, and is 
matter of judgment and discretion, as regards 
right of Comptroller of Currency to take posses- 
sion of such bank on its becoming insolvent. 
D.C.Code 1929, T. 5, § 298; 12 U.S.C.A. § 191. 
U.S. Sav. Bank v. Morgenthau, 1936, 85 F.2d 
811, 66 App.D.C. 234, certiorari denied 57 S.Ct. 
232, 299 U.S. 605, 81 L.Ed. 446, rehearing 
denied 57 S.Ct. 793, 301 U.S. 666, 301 U.S. 
713, 81 L.Ed. 1365. Banks And Banking <£=» 
77(1) 

Where Comptroller of Currency has deter- 
mined bank to be insolvent and appointed re- 
ceiver, court will not substitute its judgment for 
judgment of Comptroller unless it appears by 
convincing proof that Comptroller's action is 
plainly arbitrary and made in bad faith. 
D.C.Code 1929, T. 5, § 298; 12 U.S.C.A. § 191. 
U.S. Sav. Bank v. Morgenthau, 1936, 85 F.2d 
811, 66 App.D.C. 234, certiorari denied 57 S.Ct. 
232, 299 U.S. 605, 81 L.Ed. 446, rehearing 
denied 57 S.Ct. 793, 301 U.S. 666, 301 U.S. 
713, 81 L.Ed. 1365. Banks And Banking <©=> 
77(1) 

In action to terminate receivership of bank 
organized under state authority and doing busi- 
ness in District of Columbia, presumption of 
correctness of Comptroller of Currency's deter- 
mination that bank was insolvent could not be 
overcome by assertion in bill that Comptroller's 
conduct was arbitrary, wanton, and malicious, 
where no facts were pleaded except difference 
in appraisal of assets of bank by respective 
parties. U.S. Sav. Bank v. Morgenthau, 1936, 
85 F.2d 811, 66 App.D.C. 234, certiorari denied 
57 S.Ct. 232, 299 U.S. 605, 81 L.Ed. 446, re- 
hearing denied 57 S.Ct. 793, 301 U.S. 666, 301 
U.S. 713, 81 L.Ed. 1365. Banks And Banking 
<B=»77(1) 

Difference in appraisal of assets of bank by 
which Comptroller of Currency determined 
bank was insolvent and appraisal by person 
seeking termination of receivership claiming 
bank was solvent held not to overcome pre- 
sumption of correctness attaching to official de- 
termination of Comptroller in exercise of his 
official duty. D.C.Code 1929, T. 5, § 298; 12 
U.S.C.A. § 191. U.S. Sav. Bank v. Morgenthau, 
1936, 85 F.2d 811, 66 App.D.C. 234, certiorari 
denied 57 S.Ct. 232, 299 U.S. 605, 81 L.Ed. 
446, rehearing denied 57 S.Ct. 793, 301 U.S. 
666, 301 U.S. 713, 81 L.Ed. 1365. Banks And 
Banking ©=77(1) 

7. Reorganization and consolidation 

Comptroller of Currency held justified in re- 
fusing to approve of reorganization plan for 
savings bank whereby depositors, by waiving 
percentage of deposits, would contribute toward 
capital structure of reorganized bank beyond 
amount necessary to restore solvency. Bank 
Conservation Act §§ 203, 207, as amended 12 
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Note 7 

U.S.C.A. §§ 203, 207. Cooper v. Woodin, 1934, 
72 F.2d 179, 63 App.D.C. 311. Banks And 
Banking ^> 307 

§ 26—102. Supervision by Comptroller of Currency — Examinations; appli- 
cable federal provisions; establishment and maintenance of 

reserves. 

(a) The Comptroller of the Currency, in addition to the powers now con- 
ferred upon him by law for the examination of national banks, is hereby further 
authorized, whenever he may deem it advisable, to cause examination to be 
made into the condition of any bank mentioned in § 26-101. The expense of 
such examination shall be paid in the manner provided by § 482 of Title 12, 
United States Code, relating to the examination of national banks. 

(b) The provisions of § 84 of Title 12, United States Code, are hereby 
extended to apply to all banks and trust companies doing business in the 
District of Columbia. 

(c) Each bank and trust company doing business in the District of Columbia 
and not a member of the Federal Reserve System shall within 6 months from 
March 4, 1933, establish and maintain reserves on the same basis and subject 
to the same conditions as may by law on March 4, 1933, or thereafter be 
prescribed for national banks located in the District of Columbia, except that 
such reserves shall be established and maintained at such agency or agencies 
which shall have the approval of the Comptroller of the Currency; provided, 
however: 

(1) That the required reserves carried by such bank or trust company with 
an agency or agencies may, under the regulations and subject to such 
penalties as may be prescribed by the Comptroller of the Currency, be 
checked against and withdrawn by such bank or trust company for the 
purpose of meeting existing liabilities; and 

(2) That no such bank or trust company shall at any time make new loans 
or shall pay any dividends unless and until the total reserves required by law 
shall be fully restored. 

(d) After April 1 1, 1986, subsection (c) of this section shall not apply to banks 
which are not national banks. 

(Mar. 3,1901, 3.1 Stat. 1303, ch. 854, § 714; June 25, 1906, 34 Stat. 458, ch. 3533; 
Mar. 4, 1933, 47 Stat. 1566, ch. 274, § 3; Nov. 23, 1985, D.C. Law 6-63, § 106(a)(5), as 
added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1168; Apr. 9, 1997, D.C. Law 
11-255, § 22, 44 DCR 1271.) 

Historical and Statutory Notes 

Prior Codifications Law 11-255, the "Second Technical Amend- 
1981 Ed., § 26-102. ments Act of 1996," was introduced in Council 
1973 Ed., § 26-102. ar| d assigned Bill No. 11-905, which was re- 
ferred to the Committee of the Whole. The Bill 
Legislative History of Laws was adopted on first and second readings on 
For legislative history of D.C. Law 6-107, see November 7, 1996, and December 3, 1996, re- 
Historical and Statutory Notes following spectively. Signed by the Mayor on December 
§ 26-101. 24, 1996, it was assigned Act No. 11-519 and 
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transmitted to both Houses of Congress for its 
review. D.C. Law 11-255 became effective on 
April 9, 1997. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers C.J.S. Building and Loan Associations, Sav- 

Banks and Banking <3=»14, 17, 41, 290, 310, ings and Loan Associations, and Credit Un- 

312. " ions§§ 5,41. 
Building and Loan Associations ©»2.1, 11. 

Westlaw Key Number Searches: 52kl7; Treatises and Practice Aids 

52kl4; 52k41; 52k290; 52k310; 52k312; t . _. _ . . T T t . t n t T 

66k2 1 ■ 66k1 1 1 156 Practising Law Institute Corporate Law 

* ' ' and Practice 803. 

Encyclopedias 

C.J.S. Banks and Banking §§ 10 to 14, 23, 60, 
601, 625 to 629, 646. 

Notes of Decisions 

Reorganization 1 percentage of deposits, would contribute toward 

capital structure of reorganized bank beyond 

amount necessary to restore solvency. Bank 

1. Reorganization Conservation Act §§ 203, 207, as amended 12 

Comptroller of Currency held justified in re- U.S.C.A. §§ 203, 207. Cooper v. Woodin, 1934, 

fusing to approve of reorganization plan for 72 F.2d 179, 63 App.D.C. 311. Banks And 

savings bank whereby depositors, by waiving Banking ©='307 

§ 26—103* Banking businesses to be organized under local or federal provi- 
sions; approval of Superintendent of Banking and Financial 
Institutions required; liquidation of solvent institutions; dis- 
continuance of operation; violations; establishment of inter- 
national banking facility. 

(a) No banking business shall be done in the District of Columbia except by 
corporations organized in accordance with the provisions of this Code, as 
amended, or by national banking associations organized in accordance with the 
laws of the United States or by banks organized in accordance with the laws of 
another state, except that this subsection shall not apply to: 

(1) Corporations engaged in and doing a banking business on March 4, 
1933; 

(2) Individuals, partnerships, associations, or corporations primarily en- 
gaged as brokers in buying, selling, exchanging, and/or otherwise dealing in 
stocks, bonds, and/or other securities, for the account of others, and inciden- 
tally thereto conducts banking transactions; and 

(3) Individuals, partnerships, associations, or corporations not doing a 
bank-of-deposit business. 

(b) No corporation shall engage in or do the business of a bank of deposit or 
a fiduciary business in the District of Columbia nor shall any branch be 
established to carry on any phase of such banking or fiduciary business in the 
District of Columbia until the approval and consent of the Superintendent of 
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Banking and Financial Institutions is secured. The term "branch/' as used in 
this section shall be held to include any branch bank, branch office, branch 
agency, additional office, or any place of business located in the District of 
Columbia, at which deposits are received, or checks paid, or money lent, or at 
which the public is served or any phase of business conducted by the parent 
institution or unless the branch is otherwise permitted by applicable law of the 
District of Columbia or by federal law. 

(c) No building association, incorporated or unincorporated, shall do a 
building association business or maintain any office in the District of Columbia 
until it shall have secured the approval and consent of the Superintendent of 
Banking and Financial Institutions; and the Superintendent of Banking and 
Financial Institutions shall not give consent or approval to any building 
association to maintain any office or place of business in the District of 
Columbia, other than a foreign association which qualifies for a certificate of 
authority under § 26-206, where such association is not incorporated under the 
laws of the District of Columbia in accordance with Chapter 2 of this title, 
except that this subsection shall not apply to associations, incorporated or 
unincorporated, engaged in and doing a building-association business on 
March 4, 1933. 

(d) Except as provided in the District of Columbia Regional Interstate Bank- 
ing Act of 1985 Amendments Act of 1985, any solvent financial institution in the 
District of Columbia under the supervision of the Comptroller of the Currency 
may go into liquidation and discontinue business by the vote of its shareholders 
owning two-thirds of its stock. Whenever a vote is taken to go into liquidation 
it shall be the duty of the board of directors to cause notice of this fact to be 
certified, under the seal of the institution, by its president, secretary, or cashier 
to the Comptroller of the Currency, and publication thereof to be made for a 
period of 2 weeks in a newspaper published in the District of Columbia, that 
the institution has discontinued business and is winding up its affairs, and 
notifying its creditors to present claims against the institution for payment. 
The shareholders shall at the time of going into liquidation elect a committee or 
liquidating agent who shall liquidate the institution. No institution which has 
gone into voluntary liquidation shall be permitted to resume business but until 
its liquidation is complete shall remain a legal corporation or association for 
the purpose of suing or being sued. The liquidating agent shall give satisfacto- 
ry surety bond to the board of directors of the institution and shall annually, on 
request of the Comptroller of the Currency, render such reports to the Comp- 
troller as he shall require. Any such institution in liquidation may be examined 
by the Comptroller of the Currency who, if he finds such institution insolvent, 
may appoint a receiver and wind up its affairs in the same manner as provided 
by law for national banking associations. 

(e) If any financial institution under the supervision of the Comptroller of the 
Currency, which has not gone into liquidation and for which a receiver has not 
already been appointed for odier lawful cause, shall discontinue its operations 
for a period of 60 days, the Comptroller of the Currency may, if he deems it 
advisable, appoint a receiver for such institution. 
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(f) Any financial institution over which the Comptroller of the Currency has 
or had supervision which prior to March 4, 1933, had in any manner ceased to 
do a banking business shall not resume such banking business and shall advise 
the Comptroller of the Currency when its business has been fully liquidated, 
whereupon by operation of this section its charter is terminated. Such finan- 
cial institution may in the discretion of the Comptroller of the Currency be 
subject to all provisions of subsection (d) of this section. 

(g) Any person, or corporation or any director, officer, employee, agent, or 
other person who participates in the conduct of affairs of the person or 
corporation that violates any of the provisions of this section shall be punished 
by: 

(1) A fine not less than $1,000; 

(2) Imprisonment not exceeding 1 year; or 

(3) Both a fine not less than $1,000 and imprisonment not exceeding 1 
year. 

(h) No international banking facility shall be established in the District of 
Columbia until approval and consent of the Comptroller of the Currency is 
secured. For the purposes of this subsection the term "international banking 
facility" shall have the same meaning as defined in § 204.8 (a) (1) of Regulation 
D of the Board of Governors of the Federal Reserve System, effective December 
3, 1981 (12 CFR 204.8 (a)(1)). 

(Apr. 26, 1922, 42 Stat. 500, ch. 147; Mar. 4, 1933, 47 Stat. 1564, ch. 274, § 1; Sept. 
15, 1951, 65 Stat. 324, ch. 404, § 3; Sept 17, 1982, D.C. Law 4-150, § 301, 29 DCR 
3377; Nov. 23, 1985, D.C. Law 6-63, § 106(b), as added Apr. 11, 1986, D.C. Law 6-107, 
§ 2(k), 33 DCR 1168; Aug. 17, 1991, D.C. Law 9-42, § 3, 38 DCR 4981; June 13, 1996, 
D.C. Law 11-142, § 13, 43 DCR 2159; Apr. 9, 1997, D.C. Law 11-255, § 23, 44 DCR 
1271.) 

Historical and Statutory Notes 

Frior Codifications rary Act of 1990," was introduced in Council 
1981 Ed., § 26-103. and assigned Bill No. 8-735. The Bill was 
1973 Ed., § 26-103. adopted on first and second readings on Decem- 
ber 18, 1990, and February 5, 1991, respective- 
Legislative History of Laws ly. Signed by the Mayor on February 22, 1991, 
Law 4-150, the "International Banking Facil- it was assigned Act No. 8-345 and transmitted 
sties Tax, District of Columbia Redevelopment to both Houses of Congress for its review. 
Act of 1945 Amendment, and Cable Television Law 9-42, the "District of Columbia Inter- 
Communications Act of 1981 Technical Clarifi- state Banking Act of 1985 Amendment Act of 
cation Amendment Act of 1982," was intro- 1991," was introduced in Council and assigned 
duced in Council and assigned Bill. No. 4-360, Bill No. 9-37, which was referred to the Com- 
which was referred to the Committee on Fi- mittee on Economic Development. The Bill 
nance and Revenue. The Bill was adopted on was adopted on first and second readings on 
first and second readings on June 22, 1982 and June 4, 1991, and July 2, 1991, respectively. 
July 6, 1982, respectively. Signed by the Mayor Signed by the Mayor on July 24, 1991, it was 
on July 21, 1982, it was assigned Act No. 4-221 assigned Act No. 9-79 and transmitted to both 
and transmitted to both Houses of Congress for Houses of Congress for its review, 
its review. Law 10-68, the "Technical Amendments Act 
For legislative history of D.C. Law 6-107, see of 1993," was introduced in Council and as- 
Historical and Statutory Notes following signed Bill No. 10-166, which was referred to 
§ 26-101. the Committee of the Whole. The Bill was 
Law 8-260, the "District of Columbia Inter- adopted on first and second readings on June 
state Banking Act of 1985 Amendment Tempo- 29, 1993, and July 13, 1993, respectively. 
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Signed by the Mayor on August 23, 1993, it was was assigned Act No. 1 1-258 and transmitted to 

assigned Act No. 10-107 and transmitted to both Houses of Congress for its review. D. C. 

both Houses of Congress for its review. D.C. Law 11-142 became effective on June 13, 1996. 

Law 10-68 became effective on February 5, For legislative history of D.C. Law 11-255, 

19^4. see Historical and Statutory Notes following 

Law 1 1-142, the "Banking and Branching Act § 26-102. 
of 1996," was introduced in Council and as- 
signed Bill No. 11-321, which was referred to References in Text 

the Committee on Economic Development. The The "District of Columbia Regional Interstate 

Bill was adopted on first and second readings Banking Act of 1985 Amendments Act of 1985," 

on March 5, 1996, and April 2, 1996, respective- referred to near the beginning of subsection (d), 

iy. Signed by the Mayor on April 16, 1996, it is D.C. Law 6-107. 

Cross References 
Section References 

This section is referred to in §§ 26-702.1 and 26-704. 

Library References 

Key Numbers C.J.S. Building and Loan Associations, Sav- 

Banks and Banking <£= ? 6, 7, 64, 290, 310, 316. ings and Loan Associations, and Credit Un- 

Building and Loan Associations <3=>2.1, 3.1, ions §§ 5, 10 to 11, 129. 

45. 

Westlaw Key Number Searches: 52k6; 52k7; Treatises and Practice Aids 

52k64; 52k290; 52k310; 52k316; 66k2.1; 11C , D ( • ■ T t t - t < r> 

66k^ 1* 66k45 1156 Practising Law Institute Corporate Law 

' ' and Practice 803. 

Encyclopedias 

C.J.S. Banks and Banking §§ 15 to 19, 163 to 
165, 601, 625 to 626, 641, 646, 748. 

United States Supreme Court 

Foreign banks, U.S.N.Y.1985, 105 S.Ct. 2545, 472 U.S. 

, ■ .,. 159, 86L.Ed.2d 112. 

Acquisitions, ^. . . 

— , Discrimination, 

Acquisition ol in-state bank by out-of- Out-of-state banks discrimination, see 

state bank holding companies, see Lewis v BT Jnv Managers, Inc., 

Northeast Bancorp, Inc. v. Board of U.S.Fla.1980, 100 S.Ct. 2009, 447 U.S. 

Governors of Federal Reserve System, 27, 64 L.Ed. 2d 702. 

Notes of Decisions 

Law governing 1 is had, but law of another place will control if 

__ parties have that law in view in making con- 

tract. Hamilton v. Offutt, 1935, 78 F.2d 735, 64 
1. Law governing App.D.C. 385, certiorari denied 56 S.Ct. 121, 

Liability of stockholder is determined by char- 296 U.S. 592, 80 L.Ed. 419. Corporations < ®=p 
ter and by laws of state in which incorporation 216 

§ 26-104* Liability of shareholders— Individual responsibility; applicable 
federal provisions. 

(a) The shareholders, on March 4, 1933, of every savings bank or savings 
company other than building associations organized under authority of any act 
of Congress to do business in the District of Columbia, and of every banking 
institution organized by virtue of the laws of any of the states of this Union to 
do or doing a banking business in the District of Columbia, shall be held 
individually responsible, equally and ratably, and not one for another for all 
contracts, debts, and engagements of such savings bank, savings company, or 
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banking institution, entered into or incurred subsequent to March 4, 1933, to 
the extent of the amount of their stock therein at the par value thereof, in 
addition to the amount invested in such shares. The words "entered into or 
incurred" as used in this section, shall be held to include any extension or 
renewal of any contracts, debt, and engagement renewed or extended after 
March 4, 1933. 

(b) The provisions of §§ 55, 62, 65, 67, 191 to 194, 197, and 198 to 200 of 
Title 12, United States Code, are extended to apply to any bank, savings bank, 
or trust company organized, hereafter organized, or doing a banking business 
in the District of Columbia and to the shareholders of such institutions, except 
as limited by the provisions of subsection (a) of this section; provided, however, 
that the provisions of § 26-101 shall not be construed to be repealed by this 
section but shall have application to the banks, savings banks, savings compa- 
nies, other than building associations, and trust companies embraced within 
this section; provided, further, that the District of Columbia Regional Interstate 
Banking Act of 1985 Amendments Act of 1985 shall apply to banks which are 
not national banks. 

(c) That portion of § 1348 of Title 28, United States Code, as amended, 
applying to suits against national banking associations shall be extended and 
shall apply to all actions arising under the provisions of this section. 

(Mar. 4, 1933, 47 Stat. 1566, ch. 274, § 4; Feb. 16, 1934, 48 Stat. 352 T ch. 14, § 1; Nov. 
23, 1985, D.C. Law 6-63, § 106(c)(1), as added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 
33 DCR 1168.) 

Historical and Statutory Notes 

Prior Codifications References in Text 

1981 Ed., § 26-104. Section 65 of Title 12, United States Code, 

1973 Ed., § 26-104. referred to in subsection (b) of this section, was 

repealed by the Act of Sept. 8, 1959, 73 Stat. 

Legislative History of Laws 457, Pub. L. 86-230, § 8. 

For legislative history of D.C. Law 6-107, see The "District of Columbia Regional Interstate 

Historical and Statutory Notes following Banking Act of 1985 Amendments Act of 1985," 

§ 26-101. referred to in subsection (b), is D.C. Law 6-107. 

Cross References 
Section References 

This section is referred to in §§ 26—1 05 and 26-710. 

Library References 

Key Numbers C.J.S. Building and Loan Associations, Sav- 

Banks and Banking <3=>46, 293, 313. ings and Loan Associations, and Credit Un- 

Building and Loan Associations <3=>6(2). ions §§ 35 to 36, 38 to 40. 

Westlaw Key Number Searches: 52k46; 
52k293; 52k313; 66k6(2). 

Encyclopedias 

C.J.S. Banks and Banking §§ 67 to 73, 78, 80 
to 85, 603, 630, 646. 
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Notes of Decisions 



Determination as to necessity for assessments 

3 
Effect of common law 2 
Enforcement of liability 4 
Evidence and burden of proof 5 
Law governing 1 



1 . Law governing 

Though bank stockholders' statutory liability 
may be enforced in the District of Columbia by 
a receiver appointed by the Comptroller of the 
Currency, both the existence and the duration of 
the liability must be determined by the law of 
the state of the bank's incorporation. 12 
U.S.C.A. § 191; D.C.Code 1929, T. 5, § 298. 
Moran v. Cobb, 1941, 120 F.2d 16, 73 App.D.C. 
200, certiorari dismissed 62 S.Ct. 134, 314 U.S. 
703, 86 L.Ed. 562. Banks And Banking <£=> 
47(1), 49(5) 

Court cannot read into District of Columbia 
statute, authorizing Comptroller of Currency to 
take possession of any bank doing business in 
district in manner provided by United States 
laws respecting national banks, provisions of 
federal statute imposing double liability on na- 
tional bank shareholders, in determining liabili- 
ty of stockholder, acquiring shares in state bank 
doing business in district before passage of fed- 
eral act imposing such liability on shareholders 
of such banks. D.C.Code 1929, T. 5, § 298; 12 
U.S.CA. § 63 and note and § 64; D.C.Code 
Supp. I, 1933, T. 5, § 300a. Hamilton v. Ber- 
gling, 1936, 85 F.2d 249, 66 App.D.C. 83. 
Banks And Banking <S^ 47(1) 

In absence of District of Columbia statute 
imposing double liability on stockholder of state 
bank, doing business exclusively in district, 
when she acquired stock, her liability must be 
determined by bank's charter and laws of state 
in which it was incorporated. D.C.Code 1929, 
T. 5, § 298; D.C.Code Supp. I, 1933, T. 5, 
§ 300a. Hamilton v. Bergling, 1936, 85 F.2d 
249, 66 App.D.C. 83. Banks And Banking ^ 
47(1) 

Liability of stockholder is determined by char- 
ter and by laws of state in which incorporation 
is had, but law of another place will control if 
parties have that law in view in making con- 
tract. Hamilton v. Offutt, 1935, 78 F.2d 735, 64 
App.D.C. 385, certiorari denied 56 S.Ct. 121, 
296 U.S. 592, 80 L.Ed. 419. Corporations <& 
216 

2. Effect of common law 

Laws imposing double liability on bank stock- 
holders are in derogation of the common law 
and cannot be extended beyond the words used. 
Moran v. Cobb, 1941, 120 F.2d 16, 73 App.D.C. 
200, certiorari dismissed 62 S.Ct. 134, 314 U.S. 
703, 86 L.Ed. 562. Banks And Banking <^> 44 



Statute imposing double liability on share- 
holders of bank is in derogation of common law 
and cannot be extended beyond words used. 
Hamilton v. Offutt, 1935, 78 F.2d 735, 64 App. 
D.C. 385, certiorari denied 56 S.Ct. 121, 296 
U.S. 592, 80 L.Ed. 419. Banks And Banking ®=> 
44 

3. Determination as to necessity for assess- 

ments 

Determination of Comptroller of Currency as 
to necessity for assessments on stock of state 
bank doing business exclusively in District of 
Columbia held conclusive without judicial as- 
certainment of extent of bank's insolvency or of 
pro rata amount due by stockholders, in view of 
law of District, though prior judicial determina- 
tion was required by law of state of incorpo- 
ration. Const.Ariz. art. 14, § 11; D.C.Code 
1929, T. 5, § 298; 12 U.S.CA. §§ 191, 192. 
Harper v. Moran, 1935, 76 F.2d 980, 64 App. 
D.C. 210, certiorari denied 56 S.Ct. 104, 296 
U.S. 592, 80 L.Ed. 419. Banks And Banking &» 
47(2) 

Comptroller of Currency appointing receiver 
for defaulting or insolvent national bank may 
call for ratable assessment upon stockholders 
without previous judicial ascertainment of ne- 
cessity of appointment of receiver, or of exis- 
tence of bank's liability. 12 U.S.CA. §§ 191, 
192. Harper v. Moran, 1935, 76 F.2d 980, 64 
App.D.C 210, certiorari denied 56 S.Ct. 104, 
296 U.S. 592, 80 L.Ed. 419. Banks And Bank- 
ing e^ 47(2) 

Decision of Comptroller of Currency as to 
necessity for assessments on stock of state bank 
doing business exclusively in District of Colum- 
bia held not subject to attack or open to review 
except for fraud. D.C.Code 1929, T, 5, § 298; 
12 U.S.CA. §§ 191, 192. Harper v. Moran, 
1935, 76 F.2d 980, 64 App.D.C 210, certiorari 
denied 56 S.Ct. 104, 296 U.S. 592, 80 L.Ed. 
419. Banks And Banking <3=> 47(2) 

4. Enforcement of liability 

Receiver appointed by comptroller of curren- 
cy for insolvent state bank doing business exclu- 
sively in District of Columbia held entitled to 
enforce stockholders' double liability imposed 
by Constitution of state of bank's organization. 
D.C.Code 1929, T. 5, § 298; 12 U.S.CA. 
§§ 191, 192; Const.Ariz. art. 14, § 11; Rev. 
Code Ariz.1928, § 227. Washington Loan & 
Trust Co. v. Allman, 1934, 70 F.2d 282, 63 
App.D.C. 116, certiorari denied 54 S.Ct. 859, 
292 U.S. 649, 78 L.Ed. 1499. Banks And Bank- 
ing <£=> 49(6) 

5. Evidence and burden of proof 

Burden was on receiver of state bank, doing 
business in District of Columbia exclusively, to 
show in his action for amount of 100 per cent. 
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assessment against stockholders of such bank 
that liabilities which made it insolvent accrued 
as of time when defendant acquired and owned 
her stock under state constitution and statute. 
Code W.Va.1932, § 3138; Const.W.Va. art. 11, 
§ 6. Hamilton v. Bergling, 1936, 85 F.2d 249, 
66 App.D.C. 83. Banks And Banking <£=> 49(8) 
Receiver of state bank doing business exclu- 
sively in District of Columbia was not required 



to allege in declaration in his suit to collect 
stock assessments that assets of bank were in- 
sufficient to pay liabilities, where Comptroller 
of Currency had declared necessity for assess- 
ment. D.C.Code 1929, T. 5, § 298; 12 U.S.C.A. 
§§ 191, 192. Harper v. Moran, 1935, 76 F.2d 
980, 64 App.D.C. 210, certiorari denied 56 S.Ct. 
104, 296 U.S. 592, 80 L.Ed. 419. Banks And 
Banking <3=> 49(7) 



§ 26-105, Liability of shareholders — Termination. 

The additional liability imposed by § 26-104 upon the shareholders of sav- 
ings banks, savings companies, and banking institutions and the additional 
liability imposed by § 26-1322 upon the shareholders of trust companies, shall 
cease to apply on July 1, 1937, with respect to such savings banks, savings 
companies, banking institutions, and trust companies which shall be transact- 
ing business on such date; provided, that not less than 6 months prior to such 
date, the savings bank, savings company, banking institution, or trust company, 
desiring to take advantage hereof, shall have caused notice of such prospective 
termination of liability to be published in a newspaper published in the District 
of Columbia and having general circulation therein. In the event of failure to 
give such notice as and when above provided, a termination of such additional 
liability may thereafter be accomplished as of the date 6 months subsequent to 
publication in the manner above provided. 
(Aug. 23, 1935, 49 Stat. 720, ch. 614, § 337.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-105. 
1973 Ed., § 26-105. 



Cross References 



Section References 

This section is referred to in § 26-710. 
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Key Numbers 

Banks and Banking e=>46, 293, 313. 
Building and Loan Associations <>=6(2). 
West] aw Key Number Searches: 52k46; 
52k293; 52k313; 66k6(2). 

Encyclopedias 

C.J.S. Banks and Banking §§ 67 to 73, 78, 80 
to 85, 603, 630, 646. 



C.J.S. Building and Loan Associations, Sav- 
ings and Loan Associations, and Credit Un- 
ions §§ 35 to 36, 38 to 40. 



§ 26-106, Declaration of dividends. 

Each such savings bank, savings company, banking institution, and trust 
company shall, before the declaration of a dividend on its shares of common 
stock, carry not less than one-tenth part of its net profits of the preceding half 
year to its surplus fund until the same shall equal the amount of its common 
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stock; provided, that for the purposes of this section, any amounts paid into a 
fund for the retirement of any preferred stock or debentures of any such savings 
bank, savings company, banking institution, or trust company, out of its net 
earnings for such half-year period shall be deemed to be an addition to its 
surplus if, upon the retirement of such preferred stock or debentures, the 
amount so paid into such retirement fund for such period may then properly be 
carried to surplus. In any such case the savings bank, savings company, 
banking institution, or trust company shall be obligated to transfer to surplus 
the amount so paid into such retirement fund for such period, on account of the 
preferred stock or debentures as such stock or debentures are retired. 

(Aug. 23, 1935, 49 Stat. 720, ch. 614, § 337.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-106. 
1973 Ed., § 26-106. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 

Key Numbers C.J.S. Building and Loan Associations, Sav- 

Banks and Banking <3=»41, 292, 312. ings and Loan Associations, and Credit Un- 

Bui.ldi.ng and Loan Associations ©^l 1. ions § 41 . 

Westlaw Kev Number Searches: 52k41; 
52k292; 52k312; 66kll. 

Encyclopedias 

C.J.S. Banks and Banking §§ 60, 602, 627 to 
629, 646. 

§ 26-107. Restriction on use of words "bank" and "trust company"; viola- 
tions. 

(a) No corporation, association, partnership, or individual shall carry on any 
business in the District of Columbia under any name or title containing the 
word "bank" or the words "trust company" unless: 

(1) The business is. being carried on under the name or title on March 4, 
1933; 

(2) The business is carried on under the supervision of the Comptroller of 
the Currency and the name or title is approved by the Comptroller of the 
Currency; or 

(3) The business is carried on under the supervision of the Superintendent 
of Banking and Financial Institutions and the name or title is approved by 
the Superintendent of Banking and Financial Institutions. 

(b) Any individual who, or corporation, association, or partnership which, 
violates any of the provisions of this section, and any officer of any such 
corporation or association and any officer or member of any such partnership, 
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who assents to any such violation, shall, upon conviction thereof, be fined not 
more than $5,000. 

(Mar. 4, 1933, 47 Stat. 1567, ch. 274, § 6; Nov. 23, 1985, D.C. Law 6-63, § 106(c)(2), as 
added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1168; Apr. 30, 1988, D.C. Law 
7-104, § 42, 35 DCR 147.) 

Historical and Statutory Notes 

Prior Codifications Law 7-104, the "Technical Amendment Act of 

1981 Ed. § 26-107 1987," was introduced in Council and assigned 

, § -)/ in7 Bill No. 7-346, which was referred to the Com- 

' ~ * mittee of the Whole. The Bill was adopted on 

first and second readings on November 24, 

Legislative History of Laws 1987j and December 8, 1987, respectively. 

For legislative history of D.C. Law 6-107, see Signed by the Mayor on December 22, 1987, it 

Historical and Statutory Notes following was assigned Act No. 7-124 and transmitted to 

§ 26-101. both Houses of Congress for its review. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking ^31, 312. c j s Banks and Banking §§ 42, 627 to 629, 

Westlaw Key Number Searches: 52k31; 545 

52k312. 

§ 26-108. Making or repeating false statements. 

Any person who maliciously makes or repeats to, or in the hearing of, or 
under such circumstances that it becomes known to, any other person, any 
false statement imputing insolvency or unsound financial condition to any 
bank, trust company, or building and loan association in the District of 
Columbia or tending to cause a general withdrawal of deposits or funds from 
any such institution, shall, upon conviction thereof, be fined not more than 
$5,000 or imprisoned not more than 5 years, or both; provided, that the truth 
of said statement, established by the maker thereof, shall be a complete defense 
in any prosecution under the provisions of this section. 

(Mar. 4, 1933, 47 Stat. 1567, ch. 274, § 7.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 26-108. 
1973 Ed., § 26-108. 



Cross References 



Section References 

This section is referred to in § 26-710. 
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§ 26—109, Applicability of provisions on federal reserve banks to nonmem- 
ber banks. 

All acts prohibited by the provisions of § 501 of Title 12 and §§ 334, 656, 
1004, and 1005 of Title 18, United States Code, as amended, and §§ 375, 375a, 
376, and 503 of Title 12, and §§ 212, 213, 214, 215, 655, 1005, 1014, 1906, and 
1909 of Title 18, United States Code, as amended, in the case of federal reserve 
banks or member banks thereof, or of directors, officers, or employees of such 
banks, are likewise prohibited, respectively, in the case of banks in the District 
of Columbia which are not members of a federal reserve bank, or of directors, 
officers, or employees of such banks, and shall be punishable by the respective 
penalties provided in such section; provided, that the District of Columbia 
Regional Interstate Banking Act of 1985 Amendments Act of 1985 shall apply to 
banks which are not national banks. 

(Mar. 4, 1933, 47 Stat. 1568, ch. 274, § 8; Nov. 23, 1985, D.C. Law 6-63, § 106(c)(3), as 
added Apr. 11, 1986, D.C, Law 6-107, § 2(k), 33 DCR 1168.) 

Historical and Statutory Motes 

Prior Codifications References in Text 

1981 Ed., § 26-109. The "District of Columbia Regional Interstate 

1973 Ed., § 26-109. Banking Act of 1985 Amendments Act of 1985," 

Legislative History of Laws referred to in the proviso, is D.C. Law 6-107. 

For legislative history of D.C. Law 6-107, see 

Historical and Statutory Notes following 

§ 26-101 . 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Treatises and Practice Aids 

Banks and Banking <^60, 1 12. 1156 Practising Law Institute Corporate Law 

Westlaw Key Number Searches: 52k60; anc j Practice 803 

52kll2. 

Encyclopedias 

C.J.S. Banks and Banking §§ 258, 734 to 739, 
746, 755, 758 to 768, 770 to 777, 779 to 
783. 

§ 26—1 10, Authority of notaries public associated with corporations. 

It shall be lawful for any notary public who is a stockholder, director, officer, 
or employee of a bank, trust company, or other corporation to take the 
acknowledgment of any party to any written instrument executed to or by such 
corporation, or to administer an oath to any other stockholder, director, officer, 
employee, or agent of such corporation, or to protest for nonacceptance or 
nonpayment drafts, checks, notes, acceptances, or other negotiable instruments 
which may be owned or held for collection by such corporation; provided, that 
it shall be unlawful for any notary public to take the acknowledgment of an 
instrument executed by or to bank or corporation of which he is a stockholder, 
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director, officer, or employee, where such notary is a party to such instrument, 
either individually or as a representative of such corporation, or to protest any 
negotiable instrument owned or held for collection by such corporation, where 
such notary is individually a party to such instrument; provided further, that it 
shall be unlawful for any notary public to take the oath of an officer or director 
of any bank or trust company of which he is an officer, or to take an oath of any 
person verifying a report of such bank or trust company to the Comptroller of 
the Currency or the Superintendent of Banking and Financial Institutions, 
whichever is appropriate. 

(Apr. 5, 1939, 53 Stat. 567, ch. 37, § 5; Nov. 23, 1985, D.C. Law 6-63, § 106(d), as 
added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1168.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1 10. F° r legislative history of D.C. Law 6-107, see 

io-ni-1 c ^s 1^ Historical and Statutory Notes following 

l973Ed.,§ 26-llG. s ?A _ im 



§ 26-101. 
Cross References 



Section References 

This section is referred to in § 26-710. 



Library References 
Key Numbers Encyclopedias 

Notaries <s=»6. C.J.S. Notaries §§ 6, 10. 

Westlaw Key Number Search: 276k6. 

§ 26—1 1 1. Utility bill payments services. 

(a) Any financial institution that offers utility bill payment services in the 
District of Columbia shall not charge any consumer a fee for processing a 
utility bill payment. The requirements of this section shall apply to any 
financial institution whose deposits or shares are insured by the Federal 
Deposit Insurance Corporation, the Federal Savings and Loan Insurance Cor- 
poration, or the National Credit Union Share Insurance Fund. 

(b) Any person who violates this section shall be subject to a civil fine of not 
more than $1,000. 

(Mar. 9, 1988, D.C. Law 7-85, § 2, 34 DCR 8124.) 

Historical and Statutory Notes 

Prior Codifications 1998 (D.C. Act 12-309, March 20, 1998, 45 

1981 Ed., § 26-111. DCR 1923). 

Emergency Act Amendments Legislative History of Laws 

For temporary addition of § 26-112 [1981 Law 7-85, the "Utility Bill Payment Act of 
Ed.], see § 12 of the Child Support and Welfare 1987," was introduced in Council and assigned 
Reform Compliance Emergency Amendment Bill No. 7-78, which was referred to the Corn- 
Act of 1997 (D.C. Act 12-222, December 23, mittee on Consumer and Regulatory Affairs. 
1997, 44 DCR 1 14) and § 13 of the Child Sup- The Bill was adopted on first and second read- 
port and Welfare Reform Compliance Congres- ings on November 10, 1987, and November 24, 
sional Review Emergency Amendment Act of 1987, respectively. Signed by the Mayor on 
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December 10, 1987, it was assigned Act No. ished. For provisions relating to the abolition 
7-120 and transmitted to both Houses of Con- of the Federal Savings and Loan Insurance Cor- 
gress for its review. poration and the transfer of functions, person- 
References in Text ne ^ and P ro P ert y °f that agency, see §§ 401 to 
The "Federal Savings and Loan Insurance 406 T ° f Pub - L * l 01 " 73 - set out as a note under 
Corporation", referred to in (a), has been abol- ^ L.S.C. s 1437. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking @=»3, 19. C .LS. Banks and Banking §§ 5, 7, 31. 

Westlaw Key Number Searches; 52k3; 
52kl9. 
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Chapter 2 
Building Associations. 

Subchapter I. General. 
Section 

26-201. Formation; general nature and powers. 

26-202. Powers as to stock. 

26-203. Bonus to be paid by late subscribers. 

26-204. Object; supervision by federal board; strict compliance with provisions re- 
quired; exception; violations. 

26-205. [Reserved] 

26-206. Foreign associations. 

26-207. Advancements — Payments of premiums. 

26-208. Advancements — Security. 

26-209. Advancements — Participation of all shares in profits. 

26-210. Advancements — Redemption on failure to bid. 

26-2 1 1 . Withdrawal by shareholder. 

26-2 1 2. Repayment of advances. 

26-2 13. Forfeiture of stock. 

26-2 1 4. Foreclosure of advanced shareholder's security. 

26-2 1 5. Purchase of real property. 

Subchapter II. Federal Securities. 

26-23 1 . Purchase of federal securities. 

26-232. Exchange of securities or rea] estate for federal bonds. 

Subchapter III. Transfer of Remaining Functions to the Superintendent 
of Banking and Financial Institutions. 

26-251. Remaining powers, duties, and functions of Comptroller transferred to Super- 
intendent of Banking and Financial Institutions. 

Cross References 

Banking institutions formed under federal statute, application of District law, see § 26-710. 



Subchapter I. General. 

§ 26-201, Formation; general nature and powers. 

(a) Any 5 or more persons who desire to form an incorporated building or 
homestead association, all being citizens of the United States, and a majority of 
them residents of the District of Columbia, may make, sign, seal, and acknowl- 
edge, before some officer authorized to take the acknowledgment of deeds, and 
file for record in the Office of the Recorder of Deeds, a certificate, in writing, to 
the same effect as that required in Chapter 2 of Title 29 for the formation of the 
corporations therein mentioned. 

(b) When such certificate shall have been filed for record as aforesaid, the 
persons who have signed and acknowledged the same, and their successors, 
shall become and be a body politic and corporate, in fact and in law, by the 
name stated in the certificate, and by that name have succession and be capable 
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of suing and being sued in the courts, of the District, and of purchasing, 
holding, and conveying such real estate as may be necessary to the conduct of 
its business, and to make reasonable bylaws not inconsistent herewith. 
(Mar. 3, 1901, 31 Stat. 1298, ch. 854, §§ 687, 688.) 

Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-501. 
1973 Ed., § 26-401. 

Transfer of Functions 

Pursuant to Reorganization Plan No. 3 of 
1992, effective January 20, 1993, unless another 
date was designated by the Mayor under seC. V 



of the Plan, the D.C. Office of Banking and 
Financial Institutions ("OBFI") is hereby trans- 
ferred from the Deputy Mayor for Economic 
Development ("DMED") control center to a sep- 
arate OBFI control center/responsibility center. 
OBFI will continue to be administered by the 
Superintendent and will remain a part of the 
economic development cluster reporting to the 
Mayor. 



Cross References 



Section References 

This section is referred to in § 26-710. 



Key Numbers 

Building and Loan Associations ® => 3, 3.1, 24. 
Westlaw Key Number Searches: 66k3; 
66k3.1; 66k24. 



Library References 

ions §§ 4, 6 to 7, 9 to 1 1 , 15, 1 8 to 19, 66 to 
67, 69, 71 to 74, 77 to 79, 144 to 145. 



Encyclopedias 

CJ.S. Building and Loan Associations, Sav- 
ings and Loan Associations, and Credit Un- 



Notes of Decisions 



Authority to conduct incidental business and 
activities 1 



1. Authority to conduct incidental business 
and activities 

District of Columbia statutes governing or- 
ganization and powers of building and loan 
association, object of Home Loan Bank Board, 
objects of building and loan association and 
licensing of agents and brokers for hazard in- 
surance did not preclude building and loan 
association from obtaining license for, and 
conducting business of, insurance agent or 
broker with respect to insurance on property 
securing loans, as incident to its primary busi- 
ness. D.C.C.E. §§ 26-401, 26^04, 35-1336. 
Goodman v. Perpetual Bldg. Ass'n, 



D.D.C1970, 320 F.Supp. 20. Insurance &* 
1613 

Building and loan association constitution 
granting power to do all things reasonably inci- 
dent to accomplishment of its objectives, and 
bylaw governing power to provide facilities af- 
forded by federal associations or others orga- 
nized to do business in any state in which 
association had office, constituted grant of pow- 
er to engage in reasonably incidental activities 
beneficial to association and its members, in- 
cluding qualifying. for and placing hazard insur- 
ance to protect association's security on loans 
made by it to members. Goodman v. Perpetual 
Bldg. Ass'n, D.D.C1970, 320 F.Supp. 20. 
Building And Loan Associations &* 24 



§ 26-202. Powers as to stock. 

Such corporation shall have power, in its certificate of incorporation or in its 
bylaws, to provide that its shares of stock may be issued in series; to limit the 
number of shares which each stockholder may be allowed to hold; to prescribe 
the entrance fee to be paid by each stockholder at the time of subscribing; and 
to regulate the instalments to be paid on each share and the times at which they 
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shall be payable. It shall also have power to enforce the payment of all 
installments and other dues by such fines and forfeitures as its bylaws may 
from time to time provide. 
(Mar. 3, 1901, 31 Stat. 1299, ch. 854, § 689.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-502. 
1973 Ed., § 26-402. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 
Key Numbers Encyclopedias 

Building and Loan Associations ®=»7. C.J.S. Building and Loan Associations, Sav- 

, , „ i ,,i-, ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k7. • ° gc ^ -,& 

§ 26-203. Bonus to be paid by late subscribers. 

Any person applying for membership or stock after a month from the time of 
the incorporation may be required to pay on subscribing such bonus or 
assessment as may be fixed by said bylaws in order to place said new members 
or stockholders on a footing with the original members and others holding 
stock at the time of such application. 

(Mar. 3, 1901, 31 Stat. 1299, ch. 854, § 690.) 



Prior Codifications 

1981 Ed., § 26-503. 
1973 Ed., § 26-403. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Building and Loan Associations ©==6, 8(1), C.J.S. Building and Loan Associations, Sav- 

Westlaw Key Number Searches: 66k6; ings and Loan Associations, and Credit Un- 

66k8(l). ' ions§§ 31 to 35, 45. 

§ 26—204. Object; supervision by federal board; strict compliance with 
provisions required; exception; violations. 

(a) The object of such corporation shall be the accumulation of a capital in 
money to be derived from the savings and accumulations by the members 
thereof, to be paid into said corporation in such sums and at such times as may 
be designated by the bylaws of said corporation, from which the members 
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thereof may obtain advances upon their shares of stock; provided, that the 
Federal Home Loan Bank Board is authorized, whenever such Board may 
deem it useful; to cause examination to be made into the condition of any 
building association incorporated under the provisions of this chapter, as well 
as any other building or loan association located or doing business in the 
District of Columbia. The expenses necessarily incurred in making any such 
examination shall be paid by such association to the Federal Home Loan Bank 
Board at the time of the making of such examination; and provided further, 
that every r building or loan association located and doing business in the 
District of Columbia shall make to the Federal Home Loan Bank Board at least 
1 report during each year, according to the form which may be prescribed by 
such Board, verified by the oath or affirmation of the president or secretary of 
such association and attested by the signature of at least 3 of the directors. 

(b) The Federal Home Loan Bank Board shall also have power to take 
possession of any company or association whenever in the Board's judgment 
any such company or association is insolvent or is knowingly violating the laws 
under which it is operated and to liquidate the same in the manner provided in 
rules and regulations which said Board is hereby authorized to adopt, and said 
Board may also provide in such rules and regulations a procedure for the 
voluntary liquidation of any such company or association; and if any such 
company or association which has not gone into liquidation and for which a 
receiver has not already been appointed for other lawful cause shall discontinue 
its operations for a period of 60 days, the Federal Home Loan Bank Board 
may, if such Board deems it advisable, appoint a receiver for such company or 
association; provided further, that from and after the 1st day of July, 1909, no 
person, company, association, copartnership, or corporation shall conduct or 
carry on in the District of Columbia the kind of business named in this section 
and § 26-206, without strict compliance in all particulars with the provisions 
of this section and § 26-206; provided, that building associations organized 
and in actual operation before March 4, 1909, need not be incorporated. After 
April 11, 1986, the preceding language in this section shall not apply to entities 
formed under this chapter. Thereafter the Superintendent of Banking and 
Financial Institutions shall supervise these entities. 

(c) Any person, officer, or agent of any company, firm, or corporation who 
shall wilfully violate any of the provisions of this section shall be deemed guilty 
of a misdemeanor, and shall on conviction thereof be punished by a fine of not 
more than $1,000 or by imprisonment not longer than 2 years, or by both said 
punishments, in the discretion of the court. That any wilful false swearing in 
regard to any certificate, or report, or public notice required by the provisions 
of this section and § 26-206 shall be perjury, and shall be punished as such 
according to the laws of the District of Columbia. And any misappropriation of 
any of the money of any corporation or company, formed under or availing 
itself of the privileges of this section and § 26-206, or of any building or loan 
association located or doing business in the District of Columbia, or any money, 
funds, or property intrusted to any such corporation, company, or association, 
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shall be held to be theft and shall be punished as such under the laws of said 
District. 

(Mar. 3, 1901, 31 Stat. 1299, ch. 854, § 691; Mar. 4, 1909, 35 Stat. 1058, ch. 303, § I; 
Sept. 15, 1951, 65 Stat. 323, ch. 404, § 1; Dec. 1, 1982, D.C. Law 4-164, § 601 (i), 29 
DCR 3976; Nov. 23, 1985, D.C. Law 6-63, § 106(a)(2), as added Apr. 11, 1986, D.C. 
Law 6-107, § 2(k), 33 DCR 1168.) 



Prior Codifications 

1981 Ed., § 26-504. 
1973 Ed., § 26-404. 



Legislative History of Laws 

Law 4-164, the "District of Columbia Theft 
and White collar Crime Act of 1982," was intro- 
duced in Council and assigned Bill No. 4-133, 
which was referred to the Committee on the 
Judiciary. The Bill was adopted on first, 
amended first and second readings on June 22, 
1982, July 6, 1982, and July 20, 1982, respec- 
tively. Signed by the Mayor on August 4, 1982, 
it was assigned Act No. 4-238 and transmitted 
to both Houses of Congress for its review. 

Law 6-107, the "District of Columbia Region- 
al Interstate Banking Act of 1985 Amendment 
Act of 1985," was introduced in Council and 
assigned Bill No. 6-276, which was referred to 
the Committee on Housing and Economic De- 



Historical and Statutory Motes 

velopment. The Bill was adopted on first and 
second readings on January 14, 1986 and Janu- 
ary 28, 1986, respectively. Signed by the May- 
or on February 14, 1986, it was assigned Act 
No. 6-136 and transmitted to both Houses of 
Congress for its review. 



References in Text 

The "Home Loan Bank Board," formerly re- 
ferred to throughout subsections (a) and (b) of 
this section, was changed to "Federal Home 
Loan Bank Board" by § 109(a)(3) of the Act of 
August 11, 1955, 69 Stat. 640. Subsequently 
the Federal Home Loan Bank Board was abol- 
ished. For provisions relating to the abolition 
of the Federal Home Loan Bank Board and the 
transfer of functions, personnel and property of 
that agency, see §§ 401 to 406 of Pub.L. 
101-73, set out as a note under 12 IJ.S.C. 
§ 1437. 



Cross References 
Section References 

This section is referred to in §§ 26-702.01 and 26-710. 



Key Numbers 

Building and Loan Associations <s=>2.1, 23(5) J 

24, 42. 
Westlaw Key Number Searches: 66k2.1; 

66k23(5); 66k24; 66k42. 

§ 26-205. [Reserved] 



Library References 

Encyclopedias 

C.J.S. Building and Loan Associations, Sav- 
ings and Loan Associations, and Credit Un- 
ions §§ 4 to 5, 18 to 19, 22 to 24, 27, 66 to 
67, 69, 71 to 74, 77 to 79, 136. 



§ 26-206. Foreign associations. 

(a) No foreign association shall make loans of any kind or transact any 
building and loan business within the District of Columbia or maintain an office 
in the District of Columbia for the purpose of transacting such business until it 
procures from the Superintendent of Banking and Financial Institutions a 
certificate of authority to do such business in said District, after complying with 
the following provisions: 

(1) It shall deposit with the District of Columbia Treasurer $50,000 in cash, 
or bonds of the United States, or bonds which the United States guarantees 
the payment of both principal and interest. A foreign association may collect 
and use the interest on securities deposited with the District of Columbia 
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Treasurer, as hereinabove provided, so long as it fulfills its obligations and 
complies with the laws of the District of Columbia. It may also exchange 
them for other securities of the United States or for cash. The deposit made 
by a foreign association with the Office of the Treasurer shall be held as 
security for all claims of residents of the District of Columbia against such 
association, and be liable for all judgments or decrees thereon, and subjected 
to the payment thereof in the same manner as the property of other nonresi- 
dents. Should an association cease to do business in said District, the 
District of Columbia Treasurer, upon a certificate from the Superintendent of 
Banking and Financial Institutions, may release securities in his discretion, 
retaining sufficient to satisfy all outstanding liabilities. 

(2) It shall file with the Superintendent of Banking and Financial Institu- 
tions a certified copy of its charter, constitution, and bylaws, and other rules 
and regulations showing its manner of conducting business, together with a 
statement such as is required semiannually from all associations. 

(3) It shall file with the Superintendent of Banking and Financial Institu- 
tions a power of attorney appointing a citizen of the District of Columbia, 
resident within said District, the agent or attorney for such foreign associa- 
tion upon whom process of law can be served. There must also be filed a 
certified copy of the vote or resolution of the directors appointing such agent 
or attorney, which appointment shall continue until another agent or attorney 
is substituted, and said writing or power of attorney shall stipulate and agree 
on the part of such foreign association making the same that any lawful 
process against said association, which is served on such agent or attorney, 
shall be of the same legal force and validity as if served on such association 
within the District of Columbia; and, also, that in the case of the death or 
absence of the agent or attorney so appointed, service or process may be 
made upon the Superintendent of Banking and Financial Institutions, and 
such power of attorney cannot be revoked or modified (except that a new one 
may be substituted) so long as any liability remains outstanding against such 
foreign association in the District of Columbia. The term "process," used 
above, shall be held and deemed to include any writ, summons, or order 
whereby any action, suit, or proceeding shall be commenced, or which shall 
be issued in or upon any action, suit, or proceeding by any court, officer, or 
magistrate. 

(4) It shall pay to the Collector of Taxes the following fees: 

(A) For filing an application for admission to do business in the District 
of Columbia, $500; and 

(B) For each certificate of authority and annual renewal thereof, $200. 

(a-1) The Superintendent of Banking and Financial Institutions shall not 
issue a certificate of authority to any foreign association pursuant to this 
subsection after October 12, 1988. After October 12, 1988, the certificate of 
authority shall be issued pursuant to § 26-1204. The Superintendent may 
consider an application for a certificate of authority, which was filed pursuant 
to this subsection, prior to October 12, 1988 and may grant the application if 
the applicant meets the requirements imposed by § 26-1202(a)(3) and any 
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other requirements imposed by the Superintendent. The Superintendent may 
enforce any commitments made by an applicant under this section in accor- 
dance with the procedures set forth in § 26-1202(a)(4). 

(b) When a foreign association has complied with the provisions of para- 
graph (3) of subsection (a) of this section, and the Superintendent of Banking 
and Financial Institutions is satisfied that it is doing or will do its building and 
loan business in the District of Columbia in accordance with the laws of the 
District of Columbia, such Superintendent may issue a Superintendent's certifi- 
cate of authority to such foreign association to do a building and loan business 
in the District of Columbia. Annually thereafter, if the Superintendent of 
Banking and Financial Institutions is satisfied as herein provided, the Superin- 
tendent shall issue a renewal of such certificate. 

(c) Should the Superintendent of Banking and Financial Institutions find that 
such foreign association does not conduct its building and loan business in 
accordance with law, or that the affairs of such association are in unsafe 
condition, or if such foreign association refuses to permit examination to be 
made, the Superintendent of Banking and Financial Institutions may revoke the 
certificate of authority granted, after 90-days notice, to such foreign association 
to do a building and loan business in the District of Columbia; provided, that 
upon revocation of such certificate of authority the Superintendent of Banking 
and Financial Institutions shall mail a notice thereof to the home office of such 
foreign association and cause a similar notice to be published in at least 1 daily 
newspaper of general circulation in the District of Columbia. After so notifying 
said home office and after the publication of said notice, it shall be unlawful for 
any agent of such foreign association to receive any further payments from 
shareholders residing in the District of Columbia. 

(d) Every foreign association doing a building and loan business in the 
District of Columbia shall be subject to the same examination as are domestic 
associations and such examination may include examination of all subsidiaries 
of such foreign associations and all business operations wherever apparent; 
provided, that the Superintendent of Banking and Financial Institutions may 
accept reports of examination by other supervisory agents in lieu of making 
such examinations and provided that all the actual and necessary expenses of 
such examinations of such foreign associations shall be paid by the association 
examined. 

(e) Whenever any taxes, fines, penalties, fees, licenses, or conditions prece- 
dent are imposed by the laws of any state upon building and loan associations 
organized or incorporated under the laws of the District of Columbia, and 
doing business in the said state, in excess of the taxes, fines, penalties, fees, 
licenses, or conditions precedent imposed by the laws of the District of 
Columbia upon foreign associations doing a building and loan business in the 
District of Columbia, the same taxes, fines, penalties, fees, licenses, or condi- 
tions precedent shall be imposed upon every association incorporated under the 
laws of such state doing, or applying to do, a building and loan business in the 
District of Columbia, so long as such excess taxes, fines, penalties, fees, 
licenses, or conditions precedent are imposed by such state; and upon the 
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failure of any association incorporated under the laws of such state to comply 
therewith the Superintendent of Banking and Financial Institutions shall re- 
voke the certificate of authority of such association to do a building and loan 
business in the District of Columbia or shall refuse to grant such certificate of 
authority in the first instance. 

(f) A foreign association which does a building and loan business in the 
District of Columbia without first complying with the provisions of this chapter, 
or which wilfully violates or fails to comply with the provisions of laws relating 
to foreign associations, shall forfeit and pay not less than $25 or more than 
$500, to be recovered by an action in the name of the District of Columbia and 
on collection paid into the Office of the Treasurer. 

(Mar. 3, 1901, ch. 854, § 691a; Mar. 4, 1909, 35 Stat 1059, ch. 303, § 2; July 18, 1939, 
53 Stat. 1060, ch. 322, § 1; Sept. 15, 1951, 65 Stat. 323, ch. 404, § 2; Nov. 23, 1985, 
D.C. Law 6-63, § 106(a)(3), as added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 
1168; Apr. 30, 1988, D.C. Law 7-104, § 44, 35 DCR 147; Oct. 12, 1988, D.C. Law 
7-175, § 18, 35 DCR 6133; Apr. 9, 1997, D.C. Law 11-255, § 24(d), 44 DCR 1271.) 

Historical and Statutory Notes 

Prior Codifications was introduced in Council and assigned Bill No. 

1981 Ed., § 26-506. 7-399, which was referred to the Committee on 

1973 Ed., § 26-405. Housing and Economic Development. The Bill 

was adopted on first and second readings on 

Legislative History of Laws June 28, 1988, and July 12, 1988, respectively. 

For legislative history of D.C. Law 6-107, see Signed by the Mayor on August 1, 1988, it was 

Historical and Statutory Notes following assigned Act No. 7-235 and transmitted to both 

§ 26-204. Houses of Congress for its review. 

Law 7-104, the "Technical Amendments Act Law 11-255, the "Second Technical Amend- 
of 1987," was introduced in Council and as- ments Act of 1996," was introduced in Council 
signed Bill No. 7-346, which was referred to the and assigned Bill No. 11-905, which was re- 
Committee of the Whole. The Bill was adopted ferred to the Committee of the Whole. The Bill 
on first and second readings on November 24, was adopted on first and second readings on 
1987, and December 8, 1987, respectively. November 7, 1996, and December 3, 1996, re- 
signed by the Mayor on December 22, 1987, it spectively. Signed by the Mayor on December 
was assigned Act No. 7-124 and transmitted to 24, 1996, it was assigned Act No. 11-519 and 
both Houses of Congress for its review. transmitted to both Houses of Congress for its 

Law 7-175, the "District of Columbia Savings review. D.C. Law 11-255 became effective on 

and Loan Acquisition Amendment Act of 1988," April 9, 1997. 

Cross References 
Section References 

This section is referred to in §§ 26-103, 26-204, and 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations €=>46. CJS - Building and Loan Associations, Sav- 

, T , iT , „ ' , „, A , ines and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k46. ions § 149 

United States Supreme Court 

Foreign banks, Northeast Bancorp, Inc. v. Board of 

Acquisitions, Governors of Federal Reserve System, 

Acquisition of in-state bank by out-of- U.S.N.Y.1985, 105 S.Ct. 2545, 472 U.S. 

state bank holding companies, see 159, 86 L.Ed. 2d .1 12. 
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Note 2 

Discrimination, U.S.Fla.1980, 100 S.Ct. 2009, 447 U.S. 

Out-of-state banks discrimination, see 27, 64 L.Ed. 2d 702. 

Lewis v. BT Inv. Managers, Inc., 

§ 26—207. Advancements — Payments of premiums. 

The moneys accumulated from time to time shall be offered to such share- 
holder or shareholders as shall bid the highest premium for preference or 
priority of right to an advancement of the ultimate value of 1 or more of his or 
their respective shares. The said premium shall consist of a percentage on the 
amount of the advance and shall be deemed to be a consideration or bonus paid 
by the shareholder for the present and immediate use and possession of the 
future or ultimate value of the share so advanced, and shall not be deemed 
usurious. The said premium may either be deducted in advance from the 
amount to be advanced to the shareholder or be made payable in monthly 
installments, in addition to legal interest on the sum advanced, as the bylaws 
may provide. 

(Mar. 3, 1901, 31 Stat. 1299, ch. 854, § 692.) 



Prior Codifications 

1981 Ed., § 26-507. 
1973 Ed., § 26-406. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Building and Loan Associations <3=2 8, 31. C.J.S. Building and Loan Associations, Sav- 

Westlaw Key Number Searches: 66k28; ings and Loan Associations, and Credit Un- 

66k31. " ions §§ 81 to 82, 86 to 88. 

Notes of Decisions 

Assignment of shares as security 3 Where a Maryland building association makes 

Law governing 1 a loan secured by mortgage on land in the 

Retroactive application of statute 2 District of Columbia, stipulating that the loan is 

Usury 4 made with reference to the law of Maryland, 

and the result of an accounting in the District is 

found to be the same as under the law of Mary- 

1. Law governing lan< ^ the rule adopted in that state may b e 

Where a loan made by a foreign building followed. Middle States Loan, Building & Con- 

association to a resident of this District, and st ruction Co. v. Baker, 1901, 19 App.D.C. 1. 

secured by a bond and mortgage on real estate Building And Loan Associations <S=» 27(1) 
here, was arranged here, the papers executed 

and delivered here, the payments on the indebt- 2. Retroactive application of statute 

edness made to a local representative of the Code, § 692, providing that premiums to be 

association, and there is no provision in any of charged by building associations, as organized 

the numerous instruments evidencing the con- thereunder, shall not be deemed usurious, is not 

tract declaring to the contrary, its interpretation retroactive, and does not affect the right of a 

will be governed by the laws of this District. borrower from a building association to redeem 

Croissant v. Empire State Realty Co., 1907, 29 his mortgaged property from a loan, where such 

App.D.C. 538. Building And Loan Associations right, by reason of a tender of the amount due, 

G^ 46(9) existed before the Code went into effect. Wash- 
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Note 2 

ington Nat. Building & Loan Ass'n of Washing- 
ton v. Fiske, 1902, 20 App.D.C. 514. Building 
And Loan Associations <&=> 2 

3. Assignment of shares as security 

Where the borrower from a building associa- 
tion surrenders his stock to the association upon 
a mortgage loan being made to him, and the 
stock is not transferred as collateral security for 
the loan, he becomes a creditor of the associa- 
tion, and in a subsequent accounting he is to be 
charged with the amount actually received by 
him on account of the loan with interest, and 
credited with all payments made, whether by 
way of dues, interest, or premium. Croissant v. 
Empire State Realty Co., 1907, 29 App.D.C. 
538. Building And Loan Associations <3=* 30 

4. Usury 

It does not necessarily follow that a building 
association loan is usurious because a larger 
sum is reserved to be paid than the principal 
and legal interest; the test to determine wheth- 
er the loan is usurious usually being whether 
the promise to pay the sum above legal interest 
depends on a contingency, and not on the hap- 
pening of a certain event. If it depends on a 
contingency the loan is not usurious. Whelpley 
v. Ross, 1905, 25 App.D.C. 207. Building And 
Loan Associations <^ 33(5) 

A provision in a building association mort- 
gage that the borrower, instead of paying the 
usual premium, which is a sum of money to be 
paid for the loan in advance, is to pay monthly 
during the continuance of the mortgage, a spec- 
ified sum, called "premium," in addition to the 
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legal rate of interest, is void, as calling for 
usurious payments; and in an accounting pay- 
ments so made should be charged as payments 
on account of the principal debt. Middle States 
Loan, Building & Construction Co. v. Baker, 
1901, 19 App.D.C. 1. Building And Loan Asso- 
ciations <^ 33(15) 

Where a member of a building association, 
who has borrowed money from the association 
on a mortgage providing that he shall continue 
to pay certain sums until the stock representing 
the mortgage shall be fully paid up, conveys the 
mortgaged land to a third person, who is there- 
upon recognized and admitted into membership 
by the company, such grantee, whether he has 
by the terms of the deed to himself agreed to 
assume the mortgage debt or not, is entitled to 
credit for usurious payments made by his grant- 
or. Middle States Loan, Building & Construc- 
tion Co. v. Baker, 1901, 19 App.D.C. 1. Build- 
ing And Loan Associations <3=> 33(19) 

Where, in a building association mortgage, it 
is provided that of the so-called premium of 60 
cents a month 10 cents is to be carried to the 
operating expense account of the company, the 
borrower is nevertheless, in the accounting enti- 
tled to credit for the entire 60 cents a month 
paid by him, and not only to 50 cents. There can 
be no abatement of the usury from 60 to 50 
cents a month, because the company chooses to 
apply 10 cents of it to its operating expenses. 
Middle States Loan, Building & Construction 
Co. v. Baker, 1901, 19 App.D.C. 1. Building 
And Loan Associations <2=^ 33(19) 



§ 26—208. Advancements — Security. 

For every advance made as aforesaid a bond in a penalty equal to the 
ultimate value of the shares advanced may be required, secured by a first 
mortgage or deed of trust on real estate, and a pledge of the shares advanced 
upon, as additional or collateral security, which bond shall be conditioned for 
the payment at the stated meetings of the corporation of the monthly dues on 
the share so advanced upon and the interest on the sum advanced, and the 
installments of premium, if made so payable, and all fines chargeable upon 
arrears of payments, until said shares shall reach their ultimate value aforesaid, 
or said advance be otherwise canceled or discharged. 

(Mar. 3, 1901, 31 Stat. 1299, ch. 854, § 693.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-508. 
1973 Ed., § 26-407. 



Section References 

This section is referred to in § 26-710. 



Cross References 
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Library References 

Key Numbers Encyclopedias 

Building and Loan Associations <s=>29. CJS - Building and Loan Associations, Sav- 

riT 1 , , ,. ^ ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k29. . Q ° s § Qg 

§ 26-209. Advancements — Participation of all shares in profits. 

The shares advanced upon shall participate equally with the other shares in 
the profits and the amounts paid by the advanced shareholders, together with 
such proportion of the profits accrued or such rate of interest as said bylaws 
may determine, the same as allowed on shares withdrawn not advanced upon, 
less all fines and a proportionate part of losses and other charges incurred. 

(Mar. 3, 1901, 31 Stat. 1299, ch. 854, § 694.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-509. 
1973 Ed., § 26-408. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <®=»7. CJS * Building and Loan Associations, Sav- 

1Ar t T , KT , „ , ,,,_ ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k7. • ~\ §833 35 

§ 26-210. Advancements — Redemption on failure to bid. 

Where advances from the funds on hand cannot be made on satisfactory 
terms, the shareholders failing to bid therefor, the bylaws may provide for the 
redemption of shares of stock, with the consent of the shareholders, and in case 
that cannot be done, for the involuntary withdrawal and cancelation of shares, 
the said shares to be selected by lot, always from the oldest series, until 
exhausted, or the funds to be applied ratably among the owners of shares of the 
same series. 

(Mar. 3, 1901, 31 Stat. 1300, ch. 854, § 695.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 26-510. 
1973 Ed., § 26-409. 



Cross References 



Section References 

This section is referred to in § 26-710. 
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Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <3=>7. C.J.S. Building and Loan Associations, Sav- 

... ! ., KT t „ , ..,_ ines and Loan Associations, and Credit Un- 

WestJ aw Key Number Search: 66k7. ions §§ 33 ^6 

§ 26-2 1 1 . Withdrawal by shareholder. 

A shareholder shall be entitled to withdraw at any time, by giving such notice 
as the bylaws may require, where no advance has been made on his shares, in 
which case he shall be entitled to receive the amount of dues paid in by him on 
each of his shares, together with such proportion of the profits accrued or such 
rate of interest as said bylaws may determine, less all fines due and a 
proportionate part of all losses and other charges incurred; provided, that not 
more than one-half of the funds in the treasury at any time shall be applicable 
to the demands of the withdrawing shareholders without the consent of the 
board of trustees. 

(Mar. 3, 1901, 31 Stat. 1300, ch. 854, § 696.) 



Prior Codifications 

1981 Ed., § 26-511. 
1973 Ed., § 26-410. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <S».1.4. CJS - Building and Loan Associations, Sav- 

, „ w i ^ i ^i a a ' n £ s aR d Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66kl4. ions § 47 

§ 26—2 12. Repayment of advances. 

A shareholder who has been advanced may at any time repay his advance 
upon application to the corporation, whereupon, on settlement of his account, 
he shall be charged with the full amount of the advance and of the accrued 
installments of the premium, if that has been added to the advancement and 
made payable in instalments, together with all monthly dues, interest, and fines 
accrued and charged, and shall receive credit for all monthly dues paid on his 
shares and the profits thereon the same as are allowed under the bylaws on 
shares withdrawn not advanced upon, and, if the premium has been deducted 
in advance, with such proportion of the premium as the bylaws may direct, and 
the balance remaining due, over and above such credits, shall be received by 
said corporation in satisfaction and discharge of said advance; provided, that 
in case of the insolvency of the association, he shall not be entitled to credit for 
the full amount of dues paid by him, but shall only be entitled to a dividend 
upon said amount, in common with the nonadvanced shareholders. 

(Mar. 3, 1901, 31 Stat. 1300, ch. 854, § 697.) 
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Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 26-512. 
1973 Ed., § 26-411. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <S»34. CJS - Building and Loan Associations, Sav- 

, „ . „,.,„ ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k34. ions §§ 109 111 

§ 26-2 13. Forfeiture of stock. 

Any nonadvanced shareholder failing to pay the instalments due on his share 
and the fines due from him for such time as the bylaws shall determine, shall 
forfeit his stock, but may, on application, receive a return of the amount paid in 
on account of his stock, less the accrued fines. 

(Mar. 3, 1901, 31 Stat. 1300, ch. 854, § 698.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-513. 
1973 Ed., § 26-412. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <3=>1 3. CJ-S. Building and Loan Associations, Sav- 

, ,, KT , „ ! ,,y.^ ings and Loan Associations, and Credit Un- 

Westl aw Key Number Search: 66kl3. ions §35 

§ 26— 214. Foreclosure of advanced shareholder's security. 

In case any advanced shareholder shall fail to pay all dues, interest, or 
premiums and shall be in arrears for any part of the same for the period of 2 
months, the payment of the same and of the principal of the advance may be 
enforced by a foreclosure of the securities given for the same, and if upon a 
statement of account, as in case of a voluntary settlement of said advance, as 
hereinbefore authorized, there shall be any surplus of the proceeds of sale of 
the property given as security over the amount found due from such advanced 
shareholder, together with all costs incurred by the corporation, such surplus 
shall be paid to said defaulting shareholder, or his assigns, and his shares of 
stock so advanced upon shall be the property of the corporation. 

(Mar. 3, 1901, 31 Stat. 1300, ch. 854, § 699.) 
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Historical and Statutory Motes 
Prior Codifications 

1981 Ed., § 26-514. 
1973 Ed., § 26-413. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <S=>29. C.J.S. Building and Loan Associations, Sav- 

_. r , r . u t _ , ./,.„ ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k29. • ^ g c ^g 

§ 26—215. Purchase of real property. 

Such corporation shall not invest its fund in any real estate except what is 
necessary for the conduct of its business, but may purchase such property at 
sales made upon foreclosure of mortgages or in satisfaction of judgments or 
other liens held by it; provided, that such property so purchased be sold within 
a reasonable time thereafter. 

(Mar. 3, 1901, 31 Stat. 1300, ch. 854, § 700.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-515. 
1973 Ed., § 26-414. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 

Key Numbers ions §§ 4, 18 to 19, 66 to 67, 69, 71 to 74, 

Building and Loan Associations <S=>24. 77 to 79. 

West! aw Key Number Search: 66k24. 

Encyclopedias 

C.J.S. Building and Loan Associations, Sav- 
ings and Loan Associations, and Credit Un- 



SUBCHAPTER II. FEDERAL SECURITIES. 

§ 26—23 1 , Purchase of federal securities. 

The board of directors of any building association incorporated or unincorpo- 
rated, organized and existing under the laws of the District of Columbia to do 
or now doing in the District of Columbia a building association business, in 
their discretion, may purchase the bonds of the Home Owners' Loan Corpora- 
tion created pursuant to the authority of the Home Owners' Loan Act of 1933, 
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approved June 13, 1933 (and said association is hereby permitted to carry said 
bonds as an asset at the par value of said bonds) or may subscribe and pay for 
shares of any federal corporation created or authorized by law to lend money to 
building and loan associations. 
(Mar. 3, 1901, ch. 854, § 55; Mar. 27, 1934, 48 Stat. 506, ch. 96.) 

Historical and Statutory Notes 
Prior Codifications dissolved by the Act of June 30, 1953, 67 Stat. 

1981 Ed., § 26-516. 126, ch. 170, § 21. 

1973 Ed. , § 26-415. The Home Owners' Loan Act of 1933, ap- 

proved June 13, 1933, referred to near the mid- 
References in Text die of this section, is codified in Chapter 12 of 
The Home Owners' Loan Corporation, re- Title 12, United States Code, and, as amended, 
ferred to near the middle of this section, was is referred to as the "Home Owners' Loan Act.". 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers ions §§ 4, 18 to 19, 66 to 67, 69, 71 to 74, 

Building and Loan Associations <3=>24. 77 to 79. 

Westlaw Key Number Search: 66k24. 

Encyclopedias 

C.J.S. Building and Loan Associations, Sav- 
ings and Loan Associations, and Credit Un- 

§ 26—232. Exchange of securities or real estate for federal bonds. 

Any building association incorporated or unincorporated, organized and 
existing under the laws of the District of Columbia, to do or now doing, in the 
District of Columbia, a building association business, is authorized and empow- 
ered to exchange mortgages or deeds of trust or the notes or bonds secured 
thereby or other obligations and liens secured on real estate or any real estate 
which it may have or hold, for the bonds of the Home Owners' Loan Corpora- 
tion created pursuant to the authority of the Home Owners' Loan Act of 1933, 
approved June 13, 1933, and said association is hereby authorized to carry said 
bonds as an asset at the par value of said bonds. 

(Mar. 3, 1901, ch. 854, § 56; Mar. 27, 1934, 48 Stat. 506, ch. 96.) 

Historical and Statutory Motes 

Prior Codifications Act of June 30, 1953, 67 Stat. 126, ch. 170, 

1981 Ed., § 26-517. § 21. 

1973 Ed., § 26-416. The Home Owners' Loan Act of 1933, ap- 
proved June 13, 1933, referred to in this sec- 
References in Text tion, is codified in Chapter 12 of Tide 12, United 

The Home Owners' Loan Corporation, re- States Code, and, as amended, is referred to as 

ferred to in this section, was dissolved by the the "Home Owners' Loan Act.". 

Cross References 
Section References 
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This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations ®»37. CJS - Building and Loan Associations, Sav- 

. T , VT n , ..i ,- ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k37. ions § 100 



Subchapter III. Transfer of Remaining Functions to the 
Superintendent of Banking and Financial Institutions. 

§ 26— 251 o Remaining powers, duties, and functions of Comptroller trans- 
ferred to Superintendent of Banking and Financial Institu- 
tions. 

Any powers, duties, and functions of the Comptroller of the Currency with 
respect to building associations and building and loan associations operating in 
the District of Columbia which are not transferred to the Federal Home Loan 
Bank Board by the specific statutory amendments herein contained are also 
hereby transferred from the Comptroller of the Currency to the Federal Home 
Loan Bank Board. After April 11, 1986, the powers, duties, and functions 
referred to in this section shall reside in the Superintendent of Banking and 
Financial Institutions. 

(Sept. 15, 1951, 65 Stat. 324, ch. 404, § 4; Nov. 23, 1985, D.C. Law 6-63, § 106(e), as 
added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1168.) 

Historical and Statutory Notes 

Prior Codifications § 109(a)(3) of the Act of August 11, 1955, 69 

1981 Ed., § 26-505. Stat. 640. Subsequently, the Federal Home 

1973 Ed., § 26-404a. Loan Bank Board was abolished. For provi- 
sions relating to the abolition of the Federal 

Legislative History of Laws Home Loan Bank Board and the transfer of 

For legislative history of D.C. Law 6-107, see f unct ions, personnel and property of that agen- 

Histoncal and Statutory Notes following cy> see §§ 401 to 406 of Pub L ioi_73, set out 

§ 26 ~ 204 - as a note under 12 U.S.C. § 1437. 

References in Text The words "specific statutory amendments, " 

The "Home Loan Bank Board," formerly re- referred to in the section, means the amend- 

ferred to throughout this section, was changed ments made by §§ 1 to 3 of the Act of Septem- 

to "Federal Home Loan Bank Board" by ber 15, 1951, 65 Stat. 324, ch. 404. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations ©=>2.1. CJS - Building and Loan Associations, Sav- 

, „ , „ i ,•! -i 1 ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k2.1. ions § 5 
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Chapter 3 
Check Cashers. 

Section 

26-301. Definitions. 

26-302. Requirement of license. 

26-303. Exemptions. 

26-304. Form and contents of application for license. 

26-305. Application and license fees. 

26-306. Bond to accompany application for license. 

26-307. Minimum liquid assets required. 

26-308. Granting of license; investigations. 

26-309. Issuance and form of license. 

26-310. Display of license. 

26-3 11. Time and renewal of license. 

2 6-3 1 2 . Transfer ability of license . 

26-3 1 3 . Limitation of license. 

26-314. License for limited station. 

26-3 15. Change of Local ion of business or area; other miscellaneous activity. 

26-3 1 6. Revocation and suspension of license. 

26-3 17. Limitations on fees for cashing checks. 

26-318. Books, accounts, and other records of licensee. 

26-319. Limitations on business. 

26-320. Formal investigations. 

26-321. Cease and desist orders. 

26-322. Authority of Superintendent to issue rules and regulations. 

26-323. Penalties. 

United States Code Annotated 

Disposition of Abandoned Money Orders and Travelers Checks, see 12 U.S.C.A. § 2501 et seq. 

§ 26-30 1. Definitions. 

For the purposes of this chapter, the term: 

(1) "Check" means any check, draft, money order, personal money order, 
or other instrument for the transmission or payment of money. 

(2) "Check cashing" means the exchange of a check for money delivered to 
the presenter at the time and place of the presentation. 

(3) "Deferred deposit" means a supplemental check cashing service that 
allows the maker, in the event of a need for emergency cash, to write a 
personal check and receive cash immediately upon presentment and qualifi- 
cation, while delaying the deposit of the check into his or her personal 
checking account, pursuant to an agreement with the licensed check casher, 
for a mutually agreed to number of days following the issue date of the check. 
Post-dating of personal checks cashed and held for deferred deposit shall be 
prohibited. 

(4) "Issue date" means, on a check held for deferred deposit, the date the 
check is cashed and the deferred deposit agreement is originated. 

(5) "Licensee" means any person duly licensed by the Superintendent 
pursuant to this chapter. 
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(6) "Limited station" means a type of check cashing business that autho- 
rizes the licensee to carry on the business of cashing checks for employees of 
a single and particular business or office and at a single location at or near 
such particular business or office site. 

(7) "Mobile unit" means any vehicle or other movable structure from 
which the business of cashing checks is to be conducted. 

(8) "Person" means an individual, firm, corporation, business trust, estate, 
trust, partnership, limited liability company, association, 2 or more persons 
having a joint or common interest, or any other legal or commercial entity, or 
group of individuals however organized but does not include the United 
States government, the government of the District of Columbia, or the United 
States Postal Service. 

(9) "Superintendent" means the Superintendent of the Office of Banking 
and Financial Institutions. 

(May 12, 1998, D.C. Law 12-111, § 2, 45 DCR 1782.) 

Historical and Statutory Notes 
Prior Codifications Bill No. 12-338. The Bill was adopted on first 

198.1 Ed § 26-1101 an< ^ secon d readings on January 6, 1998, and 

February 3, 1998, respectively. Signed by the 

. , . rnr Mayor on February 24, 1998, it was assigned 

Legislative History of Laws Act No j 2 _ 3()0 ^ transmitted t0 both Houses 

Law 12-111, the "Check Cashers Act of of Congress for is review. D.C. Law 12-111 
1998," was introduced in Council and assigned became effective on May 12, 1998. 

§ 26-302. Requirement of license. 

Except as provided in § 26-303 no person, including a person doing so on 
May 12, 1998, shall engage in the business of cashing checks for consideration 
without first obtaining a license from the Superintendent pursuant to this 
chapter. No separate license under this chapter shall be required for any agent 
of a licensee. 

(May 12, 1998, D.C. Law 12-111, § 3, 45 DCR 1783.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1102. F° r legislative history of D.C. Law .12-11.1, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking e=>6. C .J.S. Banks and Banking §§ 15 to 18. 

Westlaw Key Number Search: 52k6. 

§ 26—303, Exemptions. 

The provisions of the chapter shall not apply to: 

(1) Banks, credit unions, trust companies, building and loan associations, 
and savings and loan associations organized under the laws of the United 
States or of the District of Columbia or authorized to do business in the 
District of Columbia; 
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(2) The United States Postal Service; or 

(3) Any person who cashes checks without consideration or a charge. 
(May 12, 1998, D.C. Law 12-111, § 4, 45 DCR 1783.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1103. For legislative history of D.C. Law 12-11.1, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 

Key Numbers C.J.S. Building and Loan Associations, Sav- 

Banks and Banking @»3, 310. ings and Loan Associations, and Credit Un- 

Building and Loan Associations @»2.'l. ions § 5. 

Westlaw Key Number Searches: 52k3; 
52k310; 66k2.1. 

Encyclopedias 

C.J.S. Banks and Banking §§ 5, 7, 625 to 626, 
646. 

§ 26—304, Form and contents of application for license. 

(a) An application for a license under this chapter shall be in writing under 
oath in the form prescribed by the Superintendent. 

(b) The application shall include: 

(1) If the applicant is an individual, the applicant's name, business address 
and telephone number, and residence address and telephone number; 

(2) If the applicant is a partnership or other non-corporate business 
association, the business name, business address and telephone number, and 
the residence address and telephone number of each: 

(A) General partner, if the applicant is a limited partnership; 

(B) General partner who holds the interest in the partnership or more 
than 10% interest if the applicant is a general partnership; or 

(C) Member, if the applicant is a limited liability company or other non- 
corporate business association; 

(3) If the applicant is a corporation: 

(A) The name, address, and telephone number of the corporate entity; 
and 

(B) The name, business telephone number, and the residence and tele- 
phone number of the president, senior vice presidents, secretary, treasurer, 
each director, and each stockholder owning or controlling 10% or more of 
any class of stock in the corporation; 

(4) The applicant's business plan; 

(5) The name under which the check cashing business is to be conducted; 

(6) The name and address of the applicant's registered agent; 

(7) The location at which the applicant proposes to conduct business; 
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(8) If the applicant seeks to conduct business from a mobile unit, the 
District registration number or other identification of the mobile unit and the 
area in which the applicant proposes to operate the mobile unit; 

(9) If the applicant seeks to conduct business from a limited station, the 
group of employees that would be served and the location at which these 
employees would be served; and 

(10) Any other information that the Superintendent requires. 
(May 12, 1998, D.C. Law 12-111, § 5, 45 DCR 1783.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1104. For legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <8=>6. c.J.S. Banks and Banking §§ 15 to 1 8. 

Westlaw Key Number Search: 52k6. 

§ 26-305. Application and license fees. 

At the time of filing an application under this chapter, each applicant shall 
pay to the Superintendent a non-refundable license fee of $300, except that an 
applicant for a license to maintain one or more limited stations shall pay the 
non-refundable limited station license application fee as provided in § 26-314. 

(May 12, 1998, D.C. Law 12-111, § 6, 45 DCR 1784.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1105. F° r legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <3*>12. c.J.S. Banks and Banking §21. 

Westlaw Key Number Search: 52kl2. 

§ 26—306. Bond to accompany application for license. 

(a) At the time of filing an application under this chapter, each applicant 
shall file with the Superintendent a bond in the sum of $5,000 for each location 
and mobile unit from which the applicant proposes in the application to 
conduct business. The bond shall be issued by a person authorized to issue 
such bonds in the District and shall be in a form satisfactory to the Superinten- 
dent. To satisfy the requirements of this section, the bond shall be effective on 
the date the license is issued by the Superintendent and run to the Superinten- 
dent for the use of the District. The applicant shall be the obligor of the bond. 
The bond must be conditioned upon the observance by the applicant of all the 
provisions of this chapter and of all rules and regulations lawfully made by the 
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Superintendent hereunder, and must be for the benefit of the District concern- 
ing any and all monies that become due or owing to the District from the 
applicant under this chapter as well as for the benefit of any private claimants 
against the applicant with respect to the cashing of checks in the District. The 
surety on the bond shall have the right to cancel such bond upon giving 30 days 
written notice to the Superintendent and thereafter shall be relieved of liability 
for any breach of condition occurring after the effective date of the cancella- 
tion. Any license issued pursuant to this chapter shall be revoked, and void, by 
operation of law during any period when the bond required by this section is 
not in full force and effect. 

(b) If the Superintendent, at any time, reasonably determines that the bond is 
insecure, deficient in amount, or exhausted in whole or in part, or if the surety 
on the bond has notified the Superintendent of its intention to cancel the bond, 
the Superintendent may, by written order, require the filing of a new or 
supplemental bond in order to secure compliance with this chapter. The 
licensee shall comply with the order within 20 days following service of the 
order upon the licensee. 

(May 12, 1998, DC Law 12-111, § 7, 45 DCR 1784.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1106. F° r legislative history of D.C. Law 12-11.1, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <^=>6. CJ.S. Banks and Banking §§ 15 to 18. 

Westlaw Key Number Search: 52k6. 

§ 26—307. Minimum liquid assets required. 

Each applicant shall demonstrate, in a form satisfactory to the Superinten- 
dent, the availability of capital of at least $25,000 for the operation of the 
business of each location and mobile unit from which the applicant proposes in 
the application to conduct business. Each licensee shall continuously maintain 
capital of at least $5,000 for the operation of the business of each location and 
mobile unit from which the licensee conducts business. 

(May 12, 1998, D.C. Law 12-111, § 8, 45 DCR 1785.) 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1107. F° r legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

§ 26—308. Granting of license; investigations. 

(a) Upon the filing of an application in proper form, including the required 
fee and accompanying documents, the Superintendent shall issue to the appli- 
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cant a license to engage in the cashing of checks in the District of Columbia, 
unless the Superintendent finds that the requirements prescribed by subsection 
(b) of this section and §§ 26-304, 26-305, 26-306, and 26-307 have not been 
met. 

(b) The financial responsibility, conditions, and business experience of the 
applicant or licensee must be such as to warrant the belief that the applicant's 
business will be conducted honestly and carefully. The Superintendent may 
investigate and consider the qualifications of the applicant or licensee (includ- 
ing the officers and directors of the applicant) in determining whether the 
requirement has been met. 

(May 12, 1998, D.C. Law 12-111, § 9, 45 DCR 1785.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1108. For legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <$=12. CJ .s. Banks and Banking § 21. 

Westlaw Key Number Search: 52kl2. 

§ 26—309. Issuance and form of license. 

A license to cash checks shall state: 

(1) The name of the licensee; 

(2) The names of the members of the licensee (if applicable); 

(3) The date of issuance and of expiration of the license; 

(4) The date and state of incorporation of the licensee (if applicable); 

(5) If the business is to be conducted at a specific address, the address at 
which the business is to be conducted; and 

(6) If the business is to be conducted through the use of a mobile unit or a 
limited station, the words "Mobile Unit License," or "Limited Station Li- 
cense", the District registration number or other identification of the mobile 
unit or limited station, and the area in which the applicant is authorized to 
operate the mobile unit or limited station. 

(May 12, 1998, D.C. Law 12-111, § 10, 45 DCR 1785.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

J 981 Ed, § 26—1 109. For legislative history of D.C. Law .1.2-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <S=>6. C J.S. Banks and Banking §§ 15 to 18. 

Westlaw Key Number Search: 52k6. 
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§ 26-310. Display of license. 

A license issued pursuant to this chapter shall be conspicuously displayed in 
the place of business of the licensee or, in the case of a mobile unit, upon the 
mobile unit. 
(May 12, 1998, D.C. Law 12-111, § 11, 45 DCR 1786.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1110. For legislative history of D.C. Law 12-111, 

see Historical and Statutory' Notes following 
§ 26-301. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <s=»6. CJ.S. Banks and Banking §§ 1 5 to 1 8. 

West] aw Key Number Search: 52k6. 

§ 26—3 1 1 . Time and renewal of license. 

(a) A license issued to a check-cashing business shall remain in full force and 
effect through the 31st day of December following its date of issuance, unless 
earlier surrendered, suspended, or revoked. 

(b) If an application for a renewal license, along with a license renewal fee of 
$200, has been filed with the Superintendent at least 30 days before the 
expiration of the license in force, such license shall continue in full force and 
effect either until the issuance by the Superintendent of the renewal license 
applied for or until 5 days after the Superintendent has refused to issue the 
renewal license and has given notice of such refusal to the applicant. Except 
for the fee, the requirements for the issuance of a renewal license shall be the 
same as the requirements for the issuance of the initial license. If the 
Superintendent denies the applicant the authority to operate at a particular 
location, the operation of business at that particular location shall cease 5 days 
after the Superintendent has refused to issue a renewal license to cover the 
location and has given notice of such refusal to the applicant. 

(May 12, 1998, D.C. Law 12-111, § 12, 45 DCR 1786.) 

Historical and Statutory Motes 

Prior Codifications Legislative History of Laws 

1981 Ed. , § 26—1 111. For legislative history of D.C. Law 12-111, 

see Historical and Statu 1017 Notes following 
§ 26-301. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <3^6. C j S . Banks and Banking §§ 1 5 to 18. 

Westlaw Key Number Search: 52k6. 
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§ 26-312, Transferability of license. 

A license issued pursuant to this chapter shall not be transferable or assigna- 
ble. 

(May 12, 1998, D.C. Law 12-111, § 13, 45 DCR 1786.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1112. For legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <3=*6. C J.S. Banks and Banking §§ 15 to 18. 

Westlaw Key Number Search: 52k6. 

§ 26-3 13. Limitation of license. 

Not more than one location of business or mobile unit shall be maintained 
under the same license. More than one license may be issued to the same 
licensee upon compliance with this chapter for each new license. 

(May 12, 1998, D.C. Law 12-111, § 14, 45 DCR 1786.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-11.13. For legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§26-301. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking &=>6, c.J.S. Banks and Banking §§ 15 to 18. 

Westlaw Key Number Search: 52 k6. 

§ 26—314, License for limited station. 

Any licensee may open and maintain, within the District, one or more limited 
stations for the purpose of cashing checks for the particular group or groups 
specified in the license authorizing each limited station. A separate license 
shall be issued for each limited station maintained by the same licensee. The 
stations shall be licensed in accordance with all of the provisions of this chapter 
applicable to licensees, and the applicant shall pay a non-refundable limited 
station license application fee of $150 for each limited station. Such fee may 
be changed in the rules and regulations promulgated by the Superintendent as 
he or she deems necessary. 

(May 12, 1998, D.C. Law 12-111, § 15, 45 DCR 1786.) 
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Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed § 26-1114 F° r legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <3=>6. C.J.S. Banks and Banking §§ 15 to 18. 

Westlaw Key Number Search: 52k6. 

§ 26—315. Change of location of business or area; other miscellaneous 
activity. 

A licensee may make a written application, in the form prescribed by the 
Superintendent, to the Superintendent for leave to change the licensee's loca- 
tion of business, or in the case of a mobile unit, the area in which the mobile 
unit is authorized to be operated, stating the reasons for the proposed change. 
If the Superintendent approves the application, the Superintendent shall issue a 
revised license in accordance with this chapter, stating the new location of the 
licensee or, in the case of a mobile unit, the new area in which the mobile unit 
may be operated. The revised license shall be for the same term as the original 
license to which the Superintendent made the requested change. The fee for a 
revised license due to a change of location of business or area shall be $50. 

(May 12, 1998, D.C, Law 12-111, § 16, 45 DCR 1786.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1115. F° r legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <3=32. C j $. Ban k s arjd Banking §§ 43 to 44. 

Westlaw Key Number Search: 52k32. 

§ 26—3 16. Revocation and suspension of license. 

(a) The Superintendent may revoke any license issued pursuant to this 
chapter if, after notice and a hearing, the Superintendent finds that the licensee 
has: 

(1) Committed any fraudulent acts, engaged in any dishonest activities, or 
made any misrepresentation in any business transaction; 

(2) Been convicted of a felony under the laws of the District or the laws of 
any state or the United States; 

(3) Violated any provisions of the banking laws of the District or any rules 
or regulations promulgated thereunder, or has violated any other law in the 
course of dealings as a licensee; 

(4) Made a material misstatement in the application for a license under 
this chapter; 
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(5) Demonstrated incompetency or untrustworthiness to act as a licensee; 

(6) Violated any provision of this chapter or of any implementing regula- 
tion; or 

(7) Failed to satisfy any of the criteria for obtaining a license as set out in 
§§ 26-306, 26-307, or 26-308. 

(b) A hearing for the purposes of this section shall be held in accordance 
with subchapter I of Chapter 5 of Title 2. Pending a hearing for the revocation 
of any license issued pursuant to this chapter, the Superintendent may suspend 
the license for a period not to exceed 30 days if the Superintendent determines 
that such a suspension is in the public interest and that one or more grounds 
for revocation of a license, as set forth in subsection (a) of this section, exist. 

(c) Whenever the Superintendent suspends or revokes a license issued pursu- 
ant to this chapter, the Superintendent shall immediately execute a written 
order stating the grounds for the suspension or revocation. On the date the 
order is executed, the Superintendent shall serve a copy thereof on the licensee 
either personally or by mailing the same to the last known address of the 
licensee. 

(May 12, 1998, D.C. Law 12-1.11, § 17, 45 DCR 1787.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1116. F° r legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking @=>6. c.J.S. Banks and Banking §§ 1 5 to 1 8. 

Westlaw Key Number Search: 52k6. 

§ 26-3 17. Limitations on fees for cashing checks. 

(a) No licensee under this chapter shall directly or indirectly charge or 
collect in fees or charges for cashing a check a sum to exceed 5% of the face 
value of a government or payroll check, 7% of the face value of an insurance 
check, 10% of the face value of a personal check or money order, or $4, 
whichever is greater. An additional verification, handling, and documentation 
processing fee may be charged, pursuant to § 26-319, for a personal check held 
for deferred deposit. Each licensee shall conspicuously post, in both English 
and Spanish, and at all times display in every location and upon every mobile 
unit licensed under this chapter, a schedule of fees and charges permitted 
hereunder, which schedule shall be approved by the Superintendent prior to 
posting. 

(b) The fees for cashing a check shall be evidenced by a receipt. Such 
receipt shall be presented to the purchaser upon completion of the transaction. 

(May 12, 1998, D.C. Law 12-111, § 18, 45 DCR 1787.) 
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Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed § 26-1117. ^or legislative history of D.C. Law 12-11.1, 

see Historical and Statutory Notes following 
§26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <3=>3. CJ.S. Banks and Banking §§ 5, 7. 

Westlaw Key Number Search; 52k3. 

§ 26—3 18* Books, accounts, and other records of licensee. 

Each licensee under this chapter shall keep and use such books, accounts, 
and other records as the Superintendent shall require to carry into effect the 
provisions of this chapter and any rules and regulations issued by the Superin- 
tendent under this chapter. Every licensee shall preserve such books, ac- 
counts, and records for at least 3 years. 
(May 12, 1998, D.C. Law 12-111, § 19/45 DCR 1788.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1118. F° r legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <©=M6. CJ.S. Banks and Banking § 27. 

Westlaw Key Number Search: 52k 16. 

§ 26-319. Limitations on business. 

(a) No licensee under this chapter shall engage in the business of discounting 
of notes, bills of exchange, checks, or other evidences of indebtedness, nor shall 
such a discounting business be conducted on the same premises where the 
licensee is conducting business pursuant to this chapter. 

(b) No licensee shall at any time cash or advance any monies on a post dated 
check. 

(c)(1) No licensee shall at any time cash or advance any monies on a 
personal check for a fee in excess of 10% of the face amount of the check as set 
out in § 26-317; provided, however, that where the licensee enters into an 
agreement with a customer to hold his or her personal check for deferred 
deposit, the licensee may charge an additional fee for verification, handling, 
and documentation processing totaling no more than $5 on a personal check 
with a face amount of up to $250; no more than $10 on a personal check with 
a face amount of $250.01 to $500; no more than $15 on a personal check with 
a face amount of $500.01 to $750; and no more than $20 on a personal check 
with a face amount of $750.01 to $1,000. 

(2) A personal check for deferred deposit must bear an issue date of not 

later than the date the check is cashed and the deferred deposit agreement is 

originated. 
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(3) The deposit date of a check held for deferred deposit shall not exceed 
31 days following the issue date of the check as agreed to in the Deferred 
Deposit Disclosure Agreement, Addendum I; provided, however, that when 
the deposit date occurs on a weekend or bank holiday, the check may be 
deposited on the next business day, 

(4) The minimum face amount of a check held for deferred deposit must 
amount to no less than $50. The aggregate face amount of checks being held 
for deferred deposit must not exceed $1,000 per customer. 

(5) The licensee shall retain all rights and privileges of a holder in due 
course on checks presented for deferred deposit. 

(6) The license to offer deferred deposit services shall be limited to only 
those businesses whose dominant business activity is financial services. The 
licensee may offer deferred deposit services only when the Superintendent 
has determined that the licensee's dominant business activity is financial 
services. 

(7) Fees charged for deferred deposit transactions shall be evidenced by a 
receipt. Such receipt shall be presented to the purchaser upon completion of 
the transaction. 

(May 12, 1998, D.C. Law 12-111, § 20, 45 DCR 1788.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1119. For legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <^7. c.J.S. Banks and Banking §§ 19, 748. 

Westlaw Key Number Search: 52k7. 

§ 26—320, Formal investigations. 

Whenever it appears that an individual or entity licensed or required to be 
licensed under this chapter has violated or is violating any law, agreement, 
order, rule, or regulation or has engaged in an unsafe or unsound practice, the 
Superintendent may issue an order to conduct a formal investigation of such 
person. The Superintendent may cause any investigation, or portion of such 
investigation, to be conducted by a District or federal law enforcement agency 
by making the request for assistance from such agency. 

(May 12, 1998, D.C. Law 12-111, § 21, 45 DCR 1789.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1120. For legislative history ol D.C. Law 12-111, 

see Historical and Statutory Notes folio wins; 
§ 26-301. 
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Library References 
Key Numbers Encyclopedias 

Banks and Banking <S=>3. C.J.S. Banks and Banking §§ 5, 7. 

Westlaw Key Number Search: 52k3. 

§ 26—321. Cease and desist orders. 

(a) The Superintendent may institute an administrative cease and desist 
proceeding if the Superintendent determines that a licensee or person required 
to have a license under this chapter has violated, is violating, or is about to 
violate any provision of this chapter or any rule, regulation, order, or condition 
imposed by the Mayor or Superintendent, or written agreement entered into 
with the Mayor or Superintendent, pursuant to this chapter. 

(b)(1) A cease and desist proceeding shall be initiated by the issuance of a 
notice of charges which shall contain a statement of facts describing the alleged 
violation or violations. 

(2) The notice of charges shall set a date, time, and place at which a 
hearing will be held to determine whether a cease and desist order should be 
issued against a licensee or person required to have a license. The hearing 
date shall be no earlier than 30 days and no later than 60 days after the date 
of service of the notice, unless otherwise prescribed by the Superintendent or 
the hearing officer. 

(c) A cease and desist order may require the person licensed, or required to 
be licensed, to cease and desist the violation or violations. 

(d) The Superintendent may issue and serve upon the licensee, or person 
required to be licensed, a final cease and desist order if: 

(1) The licensee or person agrees to settle the proceeding by consenting to 
the order as negotiated by the Superintendent, prior to the commencement of 
the hearing; 

(2) The licensee or person served with the notice of charges fails to appear 
at the hearing, in which case the licensee or person shall be deemed to have 
consented to the order as issued; or 

(3) Substantial evidence in the hearing record supports the determination 
of the Superintendent that the violation or violations specified in the notice of 
charges has transpired. 

(e) A final cease and desist order shall become effective 10 days after the 
service of the order in accordance with subsection (d) of this section, except 
that a final cease and desist order which has been issued upon consent shall 
become effective upon the date specified in the order. In any case, a final 
cease and desist order shall remain in effect until it is stayed, modified, 
terminated, or set aside by the Superintendent or a reviewing court. 

(f) A hearing for purposes of this section shall be held in accordance with 
subchapter I of Chapter 5 of Title 2. 

(May 12, 1998, D.C. Law 12-111, § 22, 45 DCR 1789.) 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1.121. For legislative history of D.C. Law 12-11.1, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <&=>3, C .J.S. Banks and Banking §§ 5, 7. 

Westlaw Key Number Search: 52k3. 

§ 26-322, Authority of Superintendent to issue rules and regulations. 

The Superintendent may promulgate such rules and regulations as deemed 
necessary and appropriate to implement the provisions of this chapter. 

(May 12, 1998, D.C. Law 12-111, § 23, 45 DCR 1790.) 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1122. For legislative history of D.C. Law 12-1.11, 

see Historical and Statutory Notes following 
§ 26-301. 

§ 26-323, Penalties. 

(a) Any person who violates any provision of this chapter, any rule or 
regulation adopted pursuant to this chapter, or any order of the Superintendent 
directed to that person, shall be liable for a penalty of not more than $1,000 for 
each violation. 

(b) Any person who cashes any check in the District of Columbia without a 
license issued pursuant to this chapter shall, in addition to the penalty pre- 
scribed in subsection (a) of this section, be liable to the District government in 
an amount equal to all license fees that would have been paid had the person 
obtained such a license, 

(c) The Corporation Counsel may bring proceedings to recover all amounts 
due to the District under this section. 

(May 12, 1998, D.C. Law 12-111, § 24, 45 DCR 1790.) 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1123. For legislative history of D.C. Law 12-111, 

see Historical and Statutory Notes following 
§ 26-301. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <3=»19. c.J.S. Banks and Banking § 31. 

Westlaw Key Number Search: 52k 1 9. 
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Chapter 4 
Common Trust Funds. 

Section 

26-401. Establishment. 

26-402. Taxability. 

26-403. Court accountings. 

26-404. Uniformity of laws. 

Uniform Common Trust Fund Act 

Table of Jurisdictions Wherein Act Has Been Adopted 

For text of Uniform Act, and variation notes and annotation materials 
for adopting jurisdictions, see Uniform Laws Annotated, Master Edition, 
Volume 7, Pt. II. 

Jurisdiction Statutory Citation 

Alabama Code 1975, §§ 5-12A-1 to 5-12A-15. 

Alaska AS 06.35.010 to 06.35.050. 

Arizona A.R.S. §§ 6-871 to 6-874. 

Arkansas A.C.A. §§ 28-69-201, 28-69-202. 

California West's Ann. Cal.Fin. Code, § 1564. 

Colorado West's C.R.S.A. §§ 11-24-101 to 11-24-107. 

Dist of Columbia D.C. Code 2001, §§ 26-401 to 26-404. 

Florida West's F.S.A. §§ 660.42 to 660.44. 

Hawaii HRS § 412:8-402. 

Idaho I.C. §§ 68-701 to 68-703. 

Illinois S.H.A. 760 ILCS 45/1 to 45/7. 

Iowa I.C.A. §§ 633.126 to 633.129. 

Kansas K.S.A. 9-1609, 9-1610. 

Maine . 18-A M.R.S.A. §§ 7-501, 7-502. 

Massachusetts M.G.LA. c. 203A, §§ 1 to 6. 

Michigan M.C.L.A. §§ 555.101 to 555.113. 

Mississippi Code 1972, § 81-5-37. 

Missouri V.A.M.S. § 362.580. 

Montana . MCA 32-1-701 to 32-1-708. 

Nebraska R.R.S.1943, §§ 30-3202, 30-3207. 

Nevada N.R.S. 164.070 to 164.100. 

New Hampshire RSA 391:1 to 391:8. 

New Mexico . . NMSA 1978, §§ 46-1-13 to 46-1-16. 

North Carolina G.S. §§ 36A-90 to 36A-94. 

Oregon ..;.... 0RS 709.170. 

Rhode Island . Gen. Laws 1956, §§ 18-5-1 to 18-5-7. 

South Dakota SDCL 55-6-1 to 55-6-7. 

Tennessee T.C.A. §§ 35-4-101 to 35-4-105. 

Texas V.T.C.A., Property Code §§ 113.171, 113.172. 

Utah U.C.A.1953, 7-5-13. 

Washington West's RCWA 11.102.010 to 11.102.050. 

West Virginia Code, 44-6-6 to 44-6-8. 

Wisconsin W.S.A. 223.055. 

Wyoming Wyo.Stat.Ann. §§ 2-3-401 to 2-3-406. 

§ 26-40 1. Establishment. 

Any bank or trust company qualified to act as fiduciary in the District of 
Columbia may, subject to such rules and regulations as may be promulgated 
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§26-401 BANKS AND OTHER FINANCIAL INSTITUTIONS 

from time to time by the Board of Governors of the Federal Reserve System 
under the provisions of § 92a of Title 12, United States Code, as amended, 
pertaining to the collective investment of trust funds by national banks, estab- 
lish common trust funds for the purpose of furnishing investments to itself as 
fiduciary, or to itself and others as cofiduciaries; and may, as such fiduciary or 
cofiduciary, invest funds which it lawfully holds for investment in interests in 
such common trust funds, if such investment is not prohibited by the instru- 
ment, judgment, decree, or order creating such fiduciary relationship, and if, in 
the case of cofiduciaries, the bank or trust company procures the written 
consent of its cofiduciaries to such investment. 

(Oct. 27, 1949, 63 Stat. 938, ch. 767, § 1.) 

Historical and Statutory Notes 

Prior Codifications II Uniform Laws Annotated, Master Edition, or 

1981 Ed., § 26-301 . ULA Database on WESTLAW. 

1973 Ed., § 26-701. 

Uniform Law 

This section is based upon § 1 of the Uniform 
Common Trust Fund Act. See Volume 7, Part 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <3=»315(1). c.J.S. Banks and Banking §§ 633 to 636, 646. 

Trusts <^>2 .17.3(8). c j s Trusts § 329 

West! aw Kev Number Searches: 52k3 15(1); 
390k217.3(8). 

§ 26-402. Taxability. 

(a) A common trust fund, as herein defined, shall not be subject to any tax 
imposed by Chapter 1 8 of Title 47, and for the purpose of said subchapter shall 
not be deemed to be a corporation. 

(b) The net income of a common trust fund shall be computed in the same 
manner and on the same basis as in the case of an individual. Each participant 
in a common trust fund shall include, in computing its net income, its 
proportionate share of the net income of such fund, whether or not distributed 
to it, and the amount so included in the net income of a participant shall be 
taxable to such participant, or its beneficiaries, in the manner and to the extent 
provided in subchapter IX of Chapter 18 of Title 47, as if any amount not 
distributed to the participant during its taxable year actually had been so 
distributed. 

(c) No gain or loss shall be realized by a common trust fund upon the 
admission or withdrawal of a participant, or upon the admission or withdrawal 
of any interest of a participant. The withdrawal of any participating interest by 
a participant shall be treated as a sale or exchange of such interest by such 
participant. 

(d) Every bank or trust company maintaining a common trust fund shall 
make a return under oath for the taxable year of such fund. 
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COMMON TRUST FUNDS § 26-404 

(e) If the taxable year of a common trust fund is different from that of a 
participant therein, the proportionate share of the net income of such fund to 
be included in computing the net income of such participant for its taxable year 
shall be based upon the net income of such fund for its taxable year ending 
within the taxable year of such participant. 

(Oct. 27, 1949, 63 Stat. 938, ch. 767, § 2.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 26-302. 
1973 Ed., § 26-702. 

Library References 
Key Numbers Encyclopedias 

Taxational 15, 1015, 1022. C .J.S. Taxation §§ 129, 1093 to 1094. 

Westlaw Kev Number Searches: 3 7 1 k 1 15; 
371kl015; 371kl022. 

§ 26—403. Court accountings. 

Unless ordered by a court of competent jurisdiction the bank or trust 
company operating such common trust funds is not required to render a court 
accounting with regard to such common trust funds; but it may, by application 
to the Superior Court of the District of Columbia, secure approval of such 
accounting on such conditions as the Court may establish. 

(Oct. 27, 1949, 63 Stat. 938, ch. 767, § 3; July 29, 1970, 84 Stat. 572, Pub. L. 91-358, 
title I, § 155(c) (34).) 

Historical and Statutory Notes 
Prior Codifications II Uniform Laws Annotated, Master Edition, or 

1 981 Ed., § 26-303. ULA Database on WESTLAW. 

1973 Ed., § 26-703. 

Uniform Law 

This section is based upon § 2 of the Uniform 
Common Trust Fund Act. See Volume 1 , Part 

Library References 

Key Numbers Encyclopedias 

Trusts <&=>289. c j s Trusts §§ 377 to 378 

Westlaw Key Number Search: 390k289. 

§ 26-404. Uniformity of laws. 

This chapter shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of the District of Columbia with the law of 
those states which enact the Uniform Common Trust Fund Act. 
(Oct. 27, 1949, 63 Stat. 939, ch. 767, § 4.) 

Historical and Statutory Notes 
Prior Codifications Uniform Law 

1981 Ed., § 26-304. This section is based upon § 3 of the Uniform 

1973 Ed., § 26-704. Common Trust Fund Act. See Volume 7, Part 
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II Uniform Laws Annotated, Master Edition, or 
ULA Database on WESTLAW. 

Library References 
Key Numbers Encyclopedias 

Trusts <^21 7.3(8). C.J.S. Trusts § 329. 

Westlaw Key Number Search: 390k21 7.3(8). 
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Chapter 5 
Credit Unions. 

Section 

26-501 . Conversion of District credit unions into federal credit unions — Procedure. 
26-502. Conversion of District credit unions into federal credit unions — Approval; 

effect thereof. 
26-503. Conversion of District credit unions into federal credit unions — Applicability 

of federal provisions; fees; liquidation of existing loans; bylaws. 
26-504. Repeal of District of Columbia Credit Unions Act. 

Cross References 
Banking institutions organized under federal statute, application of District law, see § 26-710. 

United States Code Annotated 

Federal Credit Union Act, see 12 U.S.C.A. § 1751 et seq. 

§ 26—501. Conversion of District credit unions into federal credit unions — 

Procedure. 

Any credit union organized under the District of Columbia Credit Unions Act 
(47 Stat. 326), as amended, may apply for conversion into a federal credit 
union by filing with the Administrator of the National Credit Union Administra- 
tion (hereinafter referred to as the Administrator), pursuant to a resolution 
adopted by a majority of its directors, an organization certificate meeting the 
requirements of § 4 of the Federal Credit Union Act (§ 1753 of Title 12, United 
States Code), as amended. 

(Aug. 1, 1964, 78 Stat. 377, Pub. L. 88-395, § 1.) 

Historical and Statutory Motes 

Prior Codifications was changed to "Administrator of the National 

1981 Ed., § 26-601. Credit Union Administration" by §§ 1 to 3 of 

1973 Ed., § 26-519. the Act of March 10, 1970, 84 Stat. 49. 

References in Text 

The "Director of the Bureau of Federal Credit 
Unions" formerly referred to in this section, 

Cross References 
Section References 

This section is referred to in §§ 26-503, and 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <£=43. c f s - Building and Loan Associations, Sav- 

T1 , * xr kT , „ , , , 7 „- ines and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k43. io ~ g §§ 144 tQ 145 
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§ 26-502 BANKS AND OTHER FINANCIAL INSTITUTIONS 

§ 26-502. Conversion of District credit unions into federal credit unions — 
Approval; effect thereof. 

The Administrator shall approve any such organization certificate meeting 
such requirements. Upon such approval, the applicant credit union shall 
become a federal credit union, and shall be vested with all of the assets and 
shall continue responsible for all of the obligations of such applicant credit 
union to the same extent as though the conversion had not taken place. 

(Aug. 1, 1964, 78 Stat. 377, Pub. L. 88-395, § 2.) 



Prior Codifications 

1981 Ed., § 26-602. 
1973 Ed., § 26-520. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 26-503 and 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <S=»43. CJS - Building and Loan Associations, Sav- 

Tir . T _ vr , , ,,■,** ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k43. ]o ° s §§ ]44 to 145 

§ 26—503. Conversion of District credit unions into federal credit unions — 
Applicability of federal provisions; fees; liquidation of existing 
loans; bylaws. 

Any District of Columbia credit union converting into a federal credit union 
in accordance with this chapter shall thereupon be subject to the limitations, 
vested with the powers, and charged with the liabilities conferred and imposed 
by the Federal Credit Union Act (§ 1751 et seq. of Title 12, United States Code) 
upon credit unions organized thereunder, except that: 

(1) No fee shall be imposed upon a credit union converting pursuant to this 
chapter as an incident to its conversion; 

(2) Any loan or investment made by a credit union converting pursuant to 
this chapter in conformity with the District of Columbia Credit Unions Act 
prior to its conversion, which does not conform to the requirements of the 
Federal Credit Union Act and is still outstanding at the time of conversion, 
shall be liquidated at or before its maturity or, if it has no maturity date, in a 
prudent manner and within a reasonable period of time; and 

(3) A credit union converting pursuant to this chapter shall submit pro- 
posed bylaws to the Administrator for his approval after its conversion, but 
not later than 30 days following its next annual meeting or 6 months after 
August 1, 1964, whichever is later; provided, that any existing bylaw incon- 
sistent with any other requirements of the Federal Credit Union Act shall be 
deemed null and void. 

(Aug. 1, 1964, 78 Stat. 377, Pub. L. 88-395, § 3.) 
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Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 26-603. 
1973 Ed., § 26-521. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <S=>43. CJS - Building and Loan Associations, Sav- 

. „ VT . , .,. ._ ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k43. j ons gc j^ lQ | 4 ^ 

§ 26-504. Repeal of District of Columbia Credit Unions Act. 

Effective 30 days after August 1, 1964, the District of Columbia Credit Unions 
Act (47 Stat. 326), as amended, is repealed and all organization certificates 
issued thereunder and still in force are revoked. 

(Aug. 1, 1964, 78 Stat. 377, Pub. L. 88-395, § 4.) 



Prior Codifications 

1981 Ed., § 26-604. 
1973 Ed., § 26-522. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 26-503 and 26-710. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations §=»3.1. CJS Building and Loan Associations, Sav- 

,. r 4 , r , u , « , ,,, _ , ings and Loan Associations, and Credit Un- 

Westl aw Key Number Search: 66k3.1. ions ^ 10 to 11 



249 



Chapter 6 
Special Account for Office of Banking and Financial Institutions. 

Section 

26—601. Definitions. [Repealed] 

26-602. Establishment of special account. 

26-603. Fees credited to the special account. 

§ 26-601. Definitions. [Repealed] 

(Mar. 20, 1998, D.C. Law 12-60, § 1802, 44 DCR 7378; Mar. 26, 1999, D.C. Law 
12-175, § 1902(a), 45 DCR 7193.) 

Historical and Statutory Notes 
Prior Codifications Act of 1999 (D.C. Act 13-41, March 31, 1999, 46 

1981 Ed., § 26-802.2. DCR 3446). 

Legislative History of Laws 
Temporary Addition of Section For Law {2 _ 60> see m)tes following § 26 _ 602 . 

D.C. Law 12-59, title XVIII, § 1802 (44 DCR Law i 2 -175, the "Fiscal Year 1999 Budget 

7356), elf. March 20, 1998, provides for the Support Act of 1998," was introduced in Coun- 

temporary addition of this section. Section c \] an d assigned Bill No. 12-618, which was 

2001(b) of D.C. Law 12-59 provides for expira- referred to the Committee of the Whole. The 

tion "after 225 days of its having taken effect." Bill was adopted on first and second readings 

Section 2002 of D.C. Law 12-59 provides: on May 5, 1998, and June 2, 1998, respectively. 

"Sec. 2002. This act shall apply as of Octo- Signed by the Mayor on June 23, 1998, it was 

ber 1, 1997." assigned Act No. 12-399 and transmitted to 

both Houses of Congress for its review^. D.C. 

Emergency Act Amendments Law 12-175 became effective on March 26, 

For temporary repeal of section, see 

§ 1502(a) of the Fiscal Year 1999 Budget Sup- Miscellaneous Notes 

port Emergency Act of 1998 (D.C. Act 12-401, D.C. Law 12-60, title XVIII, § 1802 (44 DCR 

July 13, 1998, 45 DCR 4794) and § 1502(a) of 7378), e ff. March 20, 1998, added this section, 

the Fiscal Year 1999 Budget Support Congres- Section 2002 of D.C. Law 12-60 provides: 

sional Review Emergency Act of 1998 (D.C. Act "Sec. 2002. This act shall apply as of Octo- 

12-564, January 12, 1999, 46 DCR 669). ber 1, 1997." 

For temporary (90-day) amendment of sec- Application of D.C. Law 12-175: Section 

tion, see § 1502(a) of the Fiscal Year 1999 Bud- 1904 of D.C. Law 12-175 provided that the act 

get Support Congressional Review Emergency shall apply as of October 1, 1998. 

§ 26-602. Establishment of special account, 

(a) In accordance with D.C. Official Code § 47-1 3 1(c)(4), there is hereby 
established within the General Fund of the District of Columbia a special 
account, to which shall be credited, without regard to fiscal year limitation 
pursuant to an act of Congress, the fees that are identified in § 26-603. No 
revenues deposited into the continuing, non-lapsing special account may be 
obligated or spent in any year without a Congressional appropriation. Reve- 
nues in this continuing, non-lapsing special account that are carried over into a 
succeeding fiscal year may not be obligated or spent in the succeeding year 
without a new Congressional appropriation that permits such obligation or 
expenditure. 

(b) Subject to the applicable laws relating to the appropriation of District 
funds, monies received and deposited in the special account shall be used to 
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defray the expenses of the Office of Banking and Financial Institutions in the 
discharge of its administrative and regulatory duties as prescribed by law. The 
special account shall not be used by any other District government agency. 

(c) The special account shall be continuing. Revenues deposited into the 
special account shall not revert to the General Fund at the end of any fiscal 
year or at any other time, but shall be continually available to the Office of 
Banking and Financial Institutions for the uses and purposes set forth in 
§ 26-702.01, subject to authorization by Congress in an appropriations act. 

(Mar. 20, 1998, D.C. Law 12-60, § 1803, 44 DCR 7378; Mar. 26/ 1999, D.C. Law 
.12-175, § 1902(b), 45 DCR 7193; Apr. 20, 1999, D.C. Law 12-264, § 25, 46 DCR 21 18.) 



Historical and 



Prior Codifications 

1981 Ed., § 26-802.3. 



Temporary Addition of Section 

Sections 1802 through 1804 of D.C. Law 
12-59 added §§ 26-802.3 and 26-802.4 [1981 
Ed.]. 

Section 2001(b) of D.C. Law 12-59 provides 
the act shall expire after 225 days of its having 
taken effect. 

Emergency Act Amendments 

For temporary addition of §§ 26-802.3 and 
26-802.4 [1981 Ed.], see §§ 1802 to 1804 of the 
Fiscal Year 1998 Revised Budget Support 
Emergency Act of 1997 (D.C. Act 12-152, Octo- 
ber 17, 1997, 44 DCR 6196) and §§ 1802 to 
1804 of the Fiscal Year 1998 Revised Budget 
Support Congressional Review Emergency Act 
of 1997 (D.C. Act 12-239, January 1 3T 1998, 45 
DCR 508). 

For temporary amendment of section, see 
§ 1502(b) of the Fiscal Year 1999 Budget Sup- 
port Emergency Act of 1998 (D.C. Act 12-401, 
July 13, 1998, 45 DCR 4794), and § 1502(b) of 
the Fiscal Year 1999 Budget Support Congres- 
sional Review Emergency Act of 1998 (D.C. Act 
12-564, January 12, 1999, 46 DCR 669). 

For temporary (90-day) amendment of sec- 
tion, see § 1 502(b) of the Fiscal Year 1999 Bud- 
get Support Congressional Review Emergency 
Act of 1999 (D.C. Act 13-41, March 31, 1999, 46 
DCR 3446). 

For temporary (90-day) amendment of sec- 
tion, see § 1502(c) of the Fiscal Year 1999 Bud- 
get Support Congressional Review Emergency 
Act of 1999 (D.C. Act 13-41, March 31, 1999, 46 
DCR 3446). 

Legislative History of Laws 

Law 12-59, the "Fiscal Year 1998 Revised 
Budget Support Temporary Act of 1997," was 



Statutory Notes 

introduced in Council and assigned Bill No. 
12-350. The Bill was adopted on first and 
second readings on September 8, 1997, and 
September 22, 1997, respectively. Signed by 
the Mayor on October 24, 1997, it was assigned 
Act No. 12-190 and transmitted to both Houses 
of Congress for its review. D.C. Law 12-59 
became effective on March 20, 1998. 

Law 12-60, the "Fiscal Year 1998 Revised 
Budget Support Act of 1998," was introduced in 
Council and assigned Bill No. 12-353, which 
was referred to the Committee of the Whole. 
The Bill was adopted on first and second read- 
ings on September 8, 1997, and October 7, 
1997, respectively. Signed by the Mayor on 
October 24, 1997, it was assigned Act No. 
12-191 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 12-60 became 
effective on March 20, 1998. 

For legislative history of D.C. Law 12-175, 
see Historical and Statutory Notes following 
§ 26-601. 

Law 12-264, the "Technical Amendments Act 
of 1998," was introduced in Council and as- 
signed Bill No. 12-804, which was referred to 
the Committee of the Whole. The Bill was 
adopted on first and second readings on No- 
vember 10, 1998, and December 1, 1998, re- 
spectively. Signed by the Mayor on January 7, 
1999, it was assigned Act No. 12-626 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 12-264 became effective on 
April 20, 1999. 

Miscellaneous Notes 

Application of Law 12-60: Section 2002 of 
D.C. Law 12-60 provided that the act shall 
apply as of October 1, 1997. 

Application of D.C. Law 12-175: See Histori- 
cal and Statutoiy Notes following § 26-601. 



§ 26—603. Fees credited to the special account. 

All fees received pursuant to the following statutory provisions shall be 
credited to the Office of Banking and Financial Institutions special account: 
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(1) Sections 26-704(b)(2) and (c)(1)(A). 

(2) Sections 26-702.01(b)(13) and 26-706.01(a)(2). 

(3) Sections 26-733(b), 26-736(b), and 26-737(a)(2). 

(4) Sections 26-1 103(f), 26-1 105(a)(3), and 26-1 107(d); and 

(5) Any other statutory provision that requires the payment of a fee and 
that is a part of a law administered by the Office of Banking and Financial 
Institutions. 

(Mar. 20, 1998, D.C. Law 12-60, § 1804(1), 44 DCR 7378; Mar. 26, 1999, D.C. Law 
12-175, § 1902(c), 45 DCR 7193.) 



Prior Codifications 

1981 Ed., § 26-802.4. 

Temporary Addition of Section 

For temporary addition of sections, see notes 
following § 26-602. 



Emergency Act Amendments 

For temporary amendment of section, see 
§ 1502(c) of the' Fiscal Year 1999 Budget Sup- 
port Emergency Act of 1998 (D.C. Act 12-401, 
July 13, 1998, 45 DCR 4794) and § 1502(c) of 
the Fiscal Year 1999 Budget Support Congres- 
sional Review Emergency Act of 1999 (D.C. Act 
12-564, January 12,^1999, 46 DCR 669). 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 12-59, see 
Historical and Statutory Notes following 
§ 26-602. 

For legislative history of D.C. Law 12-60, see 
Historical and Statutory Notes following 
§ 26-602. 

For legislative history of D.C. Law 12-175, 
see Historical and Statutory Notes following 
§ 26-601. 



Miscellaneous Notes 

Application of Law 12-60: See Historical and 
Statutory Notes following § 26-602. 

Application of D.C. Law 12-175: See Histori- 
cal and Statutory Notes following § 26-601. 
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Chapter 7 
Interstate Banking and Branching. 

Subchapter I. Regional Interstate Banking. 
Section 

26-701. Definitions. 

26-702. Regional bank holding company acquisitions. 

26-702.01 . Establishment of Office of Banking and Financial Institutions; Superinten- 
dent; Council review of rules. 

26-703. Exceptions. 

26-704. Review of applications. 

26-705. Prohibited acts. 

26-706. Applicable laws, rules, and regulations. 

26-706.01. Alternative entry by acquisition. 

26-707. Enforcement. 

26-707.01. Insurance. 

26-707.02. Penalties. 

26-708. Nonseverability. [Repealed] 

26-709. Review of impact. 

26-710. Applicability. 

26-7 1 1 . Use of women-owned banks. 

26-712. Administrative procedure; cease and desist orders. 

26-713. Hearings. 

26-714. Enforcement. 

Subchapter II. Interstate Banking and Branching. 

26-731. Findings. 

26-732. Definitions. 

26-733. De novo branching or acquisition of a branch into a state other than the 

District. 

26-734. Interstate branching by de novo entry or acquisition into the District. 

26-735. Additional authority of Superintendent regarding establishment and main- 

tenance of branches. 

26-736. Interstate merger transactions by a District state bank. 

26-737. Interstate merger transactions by an out-of-state bank with a District bank; 

retention of branches by resulting bank. 

26-738. Additional authority of Superintendent regarding interstate merger transac- 

tions. 

26-739, Establishment of agency agreements between affiliated depository institu- 

tions. 

26-740. Enforcement. 

26-741. Rules. 

Historical and Statutory Notes 

Editor's Notes [subchapter II of Chapter 7 of Title 26, 2001 

Because of the enactment by D.C. Law Ed.], the preexisting text was designated as sub- 
1 1-142 of subchapter II of Chapter 8 of Title 26 chapter I. 



Subchapter I. Regional Interstate Banking. 

Cross References 

Banks and other financial institutions, reporting to Superintendent of Banking and Financial 
Institutions, see § 26-1308. 
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§ 26-701 BANKS AND OTHER FINANCIAL INSTITUTIONS 

§ 26-701. Definitions. 

For the purpose of this subchapter, the term: 

(1) "Acquire" means: 

(A) The merger or consolidation of 1 bank holding company with anoth- 
. er bank holding company; 

(B) The acquisition by a bank holding company of direct or indirect 
ownership or control of voting shares of another bank holding company or 
a bank, if, after the acquisition, the bank holding company making the 
acquisition will directly or indirectly own or control more than 5% of any 
class of voting shares of the other bank holding company or the bank; 

(C) The direct or indirect acquisition by a bank holding company of all 
or substantially all of the assets of another bank holding company or of a 
bank; or 

(D) Any other action that would result in direct or indirect control by a 
bank holding company of another bank holding company or bank. 

(2) "Bank" means any "insured bank" as the term is defined in 12 U.S.C. 
§ 1813(h), or any institution eligible to become an insured bank as the term 
is defined therein, which, in either event: 

(A) Accepts deposits that the depositor has a legal right to withdraw on 
demand; and 

(B) Engages in the business of making commercial loans. 

(3) "Bank holding company" has the meaning set forth in 12 U.S.C. 
§ 1841(a)(1). 

(4) "Banking office" means any office or other location at which a bank 
accepts deposits. The term "banking office" shall not mean: 

(A) Unmanned automatic teller machines, point of sale terminals, or 
other similar unmanned electronic banking facilities at which deposits may 
be accepted; 

(B) Offices located outside the United States; or 

(C) Loan production offices, representative offices, or other offices at 
which deposits are not accepted. 

(5) "Control" has the meaning set forth in 12 U.S.C. § 1841(a)(2). 

(6) "Deposits" means all demand, time, and savings deposits, without 
regard to the location of the depositor. The term "deposits" shall not include 
any deposits by banks. For purposes of this subchapter, determination of 
deposits shall be made with reference to regulatory reports of conditions or 
similar reports made by or to state and federal regulatory authorities. 

(7) "District" means the District of Columbia. 

(8) "District bank" or "District of Columbia bank" means a bank that: 

(A) Is organized under the laws of the United States or a state; and 

(B) Has banking offices located only in the District. 

(9)(A) "District bank holding company" or "District of Columbia bank 
holding company" means a bank holding company: 

(i) That has its principal place of business in the District of Columbia; 

(ii) The District of Columbia bank and regional bank subsidiaries of 

which hold more than 80% of the total deposits held by all of its bank 
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subsidiaries, other than bank subsidiaries controlled by it in accordance 

with § 26-703; and 

(iii) That is not controlled by a bank holding company other than a 

District bank holding company. 

(B) For purposes of determining whether a bank holding company that 
had a District bank subsidiary on January 1, 1985, is and continues to be a 
District bank holding company, no consideration shall be given to the 
deposits of any bank subsidiary located outside the region that the bank 
holding company controlled on January 1, 1985. 

(10) "Low- and moderate-income area" means any area within the District 
which the Superintendent designates in rules as a low- and moderate-income 
area after the Superintendent's consideration of the income levels of resi- 
dents within the area, the mix of the levels of income in the area, and the 
location of the levels of income within the area. The Superintendent shall 
from time to time revise the Superintendent's designations to reflect changes 
in these factors. Once an area has been determined to be a low- and 
moderate-income area and identified by an applicant in any application 
which is considered approved pursuant to § 26-704, that determination is 
final for the applicant, and any future revision in the determination of low- 
and moderate-income areas shall have no effect on the applicant. 

(11) "Nonregional bank holding company" means any bank holding com- 
pany which is neither a District bank holding company nor a regional bank 
holding company. 

(11 A) "Person" means an individual, corporation, trust, joint venture, 
company, association, firm, partnership, society, joint stock company, pool 
syndicate, sole proprietorship, unincorporated organization, fiduciary busi- 
ness, or any other entity not specifically listed in this subchapter. 

(12) "Principal place of business" of a bank holding company means the 
state in which the total deposits held by the banking offices of the bank 
holding company's bank subsidiaries are the largest. 

(13) "Region" means the District of Columbia and the states of Alabama, 
Florida, Georgia, Louisiana, Maryland, Mississippi, North Carolina, South 
Carolina, Tennessee, Virginia, and West Virginia. 

(14) "Regional bank" means a bank that: 

(A) Is organized under the laws of the United States or of 1 of the states 
in the region other than the District of Columbia; and 

(B) Has banking offices located only in states within the region. 
(15)(A) "Regional bank holding company" means a bank holding company: 

(i) That has its principal place of business in a state within the region 
other than the District of Columbia; 

(ii) The regional bank and District of Columbia bank subsidiaries of 
which hold more than 80% of the total deposits held by all of its bank 
subsidiaries, other than bank subsidiaries controlled by it in accordance 
with§ 26-703; and 

(iii) That is not controlled by a bank holding company other than a 
regional bank holding company. 
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(B) For purposes of determining whether a bank holding company that 
had a District of Columbia bank subsidiary on January 1, 1985, is and 
continues to be a regional bank holding company, no consideration shall be 
given to the deposits of any bank subsidiary located outside the region that 
the bank holding company controlled on January 1, 1985. 

(16) "Small business" means a business with annual gross sales of $5 
million or less. 

(17) "State" means any state of the United States or the District of 
Columbia. 

(18) "Subsidiary" has the meaning set forth in 12 U.S.C. § 1841(d). 

(19) "Superintendent" means the Superintendent of Banking and Finan- 
cial Institutions. 

(20) "Target banking development area" means any low- and moderate- 
income area or any area which the Superintendent determines in rules is an 
underserved area. In determining whether an area is underserved, the 
Superintendent shall consult with the Council of the District of Columbia 
("Council") and the District of Columbia Office of Business and Economic 
Development and shall consider the availability of deposit, loan, and credit 
services within the area to satisfy consumer and small business needs or the 
availability and need of other banking services within the area. Once an area 
has been determined to be a target banking development area and identified 
by an applicant in any application which is considered approved pursuant to 
§ 26-704, that determination is final for the applicant, and any future 
revision in the determination of target banking development areas shall have 
no effect on the applicant. 

(21) "Target economic development project" means any commercial, in- 
dustrial, residential real estate, business, or other economic development 
activity which the Superintendent decides in rules will benefit residents in 
low- and moderate-income areas or small businesses in low- and moderate- 
income areas. In reaching his or her decision, the Superintendent shall 
consult with the Council and the District of Columbia Office of Business and 
Economic Development, shall consider the policies set forth in the 1984 
Comprehensive Plan for the National Capital, and subsequent amendments, 
and shall give special emphasis to economic development project activity in 
economically distressed areas which have been historically underinvested. 
Once a project has been determined to be a target economic development 
project and identified by an applicant in any application which is considered 
approved pursuant to § 26-704, that determination is final for the applicant, 
and any future revisions in the determination of a target economic develop- 
ment project shall have no effect on the applicant. 

(22) "Women-owned" means that at least 51% of the bank is owned by a 
woman or women who make the policy decisions and actively manage day- 
to-day operations. 

(Nov. 23, 1985, D.C. Law 6-63, § 2, 32 DCR 5954; Apr. 11, 1986, D.C. Law 6-107, 
§ 2(a), 33 DCR 1168; Apr. 30, 1988, D.C. Law 7-104, § 27(a), 35 DCR 147; Mar. 16, 
1989, D.C. Law 7-187, § 2(a), 35 DCR 8648; Aug. 17, 1991, D.C. Law 9-42, § 2(a), 38 
DCR 4981.) 
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§ 26-702 



Prior Codifications 

1981 Ed., § 26-801. 



Historical and Statutory Notes 

Law 7-187, the "District of Columbia Minori- 
ty Bank Encouragement Amendment Act of 
was introduced in Council and assigned 



Legislative History of Laws 

Law 6-63, the "District of Columbia Regional 
Interstate Banking Act of 1985," was intro- 
duced in Council and assigned Bill No. 6-126, 
which was referred to the Committee on Hous- 
ing and Economic Development. The Bill was 
adopted on first and second readings on June 
25, 1985, and September 10, 1985, respectively. 
Disapproved by the Mayor and reenacted by 
Council on October 8, 1985, it was assigned Act 
No. 6-86 and transmitted to both Houses of 
Congress for its review. 

Law 6-107, the "District of Columbia Region- 
al Interstate Banking Act of 1985 Amendments 
Act of 1985," was introduced in Council and 
assigned Bill No. 6-276, which was referred to 
the Committee on Housing and Economic De- 
velopment. The Bill was adopted on first and 
second readings on January 14, 1986, and Janu- 
ary 28, 1986, respectively. Signed by the May- 
or on February 14, 1986, it was assigned Act 
No. 6-136 and transmitted to both Houses of 
Congress for its review. 

Law 7-104, the "Technical Amendments Act 
of 1987." was introduced in Council and as- 
signed Bill No. 7-346, which was referred to the 
Committee of the Whole. The Bill was adopted 
on first and second readings on November 24, 
1987, and December 8, 1987, respectively. 
Signed by the Mayor on December 22, 1987, it 
was assigned Act No. 7-124 and transmitted to 
both Houses of Congress for its review. 



H 

Bill No. 7-471, which was referred to the Com- 
mittee on Housing and Economic Development. 
The Bill was adopted on first and second read- 
ings on October 25, 1988, and November 15, 
1988, respectively. Signed by the Mayor on 
December 1, 1988, it was assigned Act No. 
7-249 and transmitted to both Houses of Con- 
gress for its review. 

For legislative history of D.C. Law 9-42, see 
Historical and Statutory Notes following 
§ 26-712. 

Editor's Notes 

Because of the codification of D.C. Law 
1 1-142 as subchapter II of Chapter 8 [subchap- 
ter II of Chapter 7, 2001 Ed.], and the designa- 
tion of the preexisting text as subchapter I, 
"subchapter" has been substituted for "chap- 
ter" in the introductory language and in (6) and 
(HA). 

Transfer of Functions 

Pursuant to Reorganization Plan No. 3 of 
1992, effective January 20, 1993, unless another 
date was designated by the Mayor under seC. V 
of the Plan, the D.C. Office of Banking and 
Financial Institutions ("OBFI") is hereby trans- 
ferred from the Deputy Mayor for Economic 
Development ("DMED") control center to a sep- 
arate OBFI control center/responsibility center. 
OBFI will continue to be administered by the 
Superintendent and will remain a part of the 
economic development cluster reporting to the 
Mayor. 



Cross References 
Section References 

This section is referred to in §§ 47-343 and 47-344. 

Library References 

Treatises and Practice Aids 

536 Practising Law Institute Corporate Law 
and Practice 485. 



§ 26—702. Regional bank holding company acquisitions. 

(a) A regional bank holding company may acquire a District of Columbia 
bank holding company or a District of Columbia bank (other than a District of 
Columbia bank holding company or a District of Columbia bank which is 
acquired either pursuant to section 13 of the Federal Deposit Insurance Act (12 
U.S.C. § 1823(f)), or in the regular course of securing or collecting a debt 
previously contracted in good faith, as provided in section 3(a) of the Bank 
Holding Company Act of 1956 (12 U.S.C. § 1842(a)), if each of the following 
requirements is met: 
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(1) The laws of the state in which the regional bank holding company 
making the acquisition has its principal place of business permit the regional 
bank holding company to be acquired by the District of Columbia bank 
holding company or the District of Columbia bank sought to be acquired. 

(2) Either the District of Columbia bank sought to be acquired has been in 
existence and continuously operating for more than 2 years or all of the bank 
subsidiaries of the District of Columbia bank holding company sought to be 
acquired have been in existence and continuously operating for more than 2 
years. A regional bank holding company may acquire all or substantially all 
of the shares of a bank organized solely for the purpose of facilitating the 
acquisition of a bank that has been in existence and continuously operating 
as a bank for more than 2 years. 

(3) The acquisition complies with any conditions, restrictions, require- 
ments, or other limitations that would apply to the acquisition by the District 
of Columbia bank holding company or the District of Columbia bank sought 
to be acquired of a bank or bank holding company located in the state where 
the regional bank holding company making the acquisition has its principal 
place of business, but that would not apply to the acquisition of a bank or 
bank holding company in the state by a bank holding company, all the bank 
subsidiaries of which are located in that state. 

(b) For the purpose of subsection (a)(1) and (3) of this section, a District of 
Columbia bank shall be treated as if it were a District of Columbia bank holding 
company. 

(Nov. 23, 1985, D.C. Law 6-63, § 3, 32 DCR 5954; Mar. 27, 1993, D.C. Law 9-261, § 2, 
40 DCR 1030; Sept. 30, 1993, D.C. Law 10-16, § 2, 40 DCR 5448; May 16, D.C. Law 
10-255, § 20,41 DCR 5 193.) 

Historical and Statutory Notes 

Prior Codifications July 16, 1993, it was assigned Act No. 10-47 

1981 Ed., § 26-802. an d transmitted to both Houses of Congress for 

its review. D.C. Law 10-16 became effective on 

Legislative History of Laws September 30, 1993. 

For legislative history of D.C. Law 6-63, see Law 10-27, the "D.C. Regional Interstate 

Historical and Statutory Notes following Banking Act of 1985 Clarification Temporary 

§ 26-70.1. Amendment Act of 1993," was introduced in 

Law 9-261, the "Regional Interstate Banking Council and assigned Bill No. 10-304. The Bill 

Act of 1985 Temporary Amendment Act of was adopted on first and second readings on 

1992," was introduced in Council and assigned June 15, 1993, and July 29, 1993, respectively. 

Bill No. 9-732. The Bill was adopted on first Signed by the Mayor on July 20, 1993, it was 

and second readings on December 15, 1992, assigned Act No. 10-59 and transmitted to both 

and January 5, 1993, respectively. Signed by Houses of Congress for its review. D.C. Law 

the Mayor on January 25, 1993, it was assigned 10-27 became effective on October 5, 1993. 

Act No. 9-409 and transmitted to both Houses Law 10-255, the "Technical Amendments Act 

of Congress for its review. D.C. Law 9-261 of 1994," was introduced in Council and as- 

became effective on March 27, 1993. signed Bill No. 10-673, which was referred to 

Law 10-16, the "Regional Interstate Banking the Committee of the Whole. The Bill was 

Act of 1985 Amendment Act of 1993," was in- adopted on first and second readings on June 

troduced in Council and assigned Bill No. 21, 1994, and July 5, 1994, respectively. 

10-64, which was referred to the Committee of Signed by the Mayor on July 25, 1994, it was 

the Whole. The Bill was adopted on first and assigned Act No. 10-302 and transmitted to 

second readings on June 1, 1993, and June 29, both Houses of Congress for its review. D.C. 

1993, respectively. Signed by the Mayor on Law 10-255 became effective May 16, 1995. 
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Cross References 
Section References 

This section is referred to in § 26-704. 

Library References 
Key Numbers Treatises and Practice Aids 

Banks and Banking <3=>528. 535 Practising Law Institute Corporate Law 

Westlaw Key Number Search: 52k528. anc [ Practice 485. 

Encyclopedias 

C.J .S. Banks and Banking § 723. 

§ 26-702.01. Establishment of Office of Banking and Financial Institu- 
tions; Superintendent; Council review of rules. 

(a)(1) The Office of Banking and Financial Institutions is established and 
shall be under the direction of the Superintendent of Banking and Financial 
Institutions. 

(2) The Mayor shall appoint the Superintendent, with the advice and 
consent of the Council, for a term of 4 years, except that the first term of the 
Superintendent shall terminate on January 1, 1987. 

(3) No person shall exercise the duties of the Superintendent in an acting 
capacity for more than 120 days. 

(b) The Superintendent shall: 

(1) Administer this subchapter; 

(2) Promote a climate in which financial institutions will organize to do 
business in the District and contribute to the economic development of the 
District through the increased availability of capital and credit; 

(3) Expand advantageous financial services to the public in a nondiscrimi- 
natory manner; 

(4) Charter and regulate banks, savings banks, savings companies, trust 
companies, or other financial institutions seeking to establish, in accordance 
with § 26-101, an office or banking house located within the District where 
deposits or savings are received; 

(5) Regulate, to the extent provided in § 26-1301, companies which are 
formed for the purpose of carrying on any 1 of the following 3 classes of 
business in the District: 

(A) A safe deposit, trust, loan, and mortgage business; 

(B) A title insurance, loan, and mortgage business; or 

(C) A security, guarantee, indemnity, loan, and mortgage business; 

(6) Charter and regulate building associations, building and loan associa- 
tions, and savings and loan associations which are formed within the District 
for the purpose of carrying on the activities described in § 26-204; 

(7) Regulate the branching or opening of additional offices by financial 
institutions under the supervision of the Superintendent; 

(8) Regulate the institutions described in paragraphs (4), (5), and (6) of this 
subsection to the same extent that these financial institutions were regulated 
by the Office of the Comptroller of the Currency, the Board of Governors of 
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the Federal Reserve System, and the Federal Home Loan Bank Board prior 
to April 11, 1986, and in a manner that promotes safe and sound financial 
practices; 

(9) Promote and maintain, to the extent possible, an economic climate and 
regulatory framework that will encourage financial institutions to organize to 
do business in the District of Columbia; 

(10) Upon confirmation, administer, to the extent provided in this subchap- 
ter, the provisions of this subchapter concerning interstate banking; 

(11) Assure that all financial institutions under the supervision or control 
of the Office of Banking and Financial Institutions and all banks and bank 
holding companies seeking entry into the District of Columbia under the 
interstate banking provisions in this subchapter provide financial services to 
the public in a manner that fosters the development and revitalization of 
housing and commercial corridors in underserved neighborhoods in the 
District, helps meet the credit and deposit service needs of lower income and 
minority residents of the District, and expands financial and technical sup- 
port for small, minority, and women-owned businesses; 

(12) In all respects permitted by law, act as the District government's 
regulatory authority for financial institutions operating in the District; 

(13) Establish fees not otherwise established by act, and, from time to time, 
increase the fees established by act; 

(14) Issue rules necessary to carry out the purposes of this subchapter; 

(15) Receive and investigate complaints or initiate an investigation in 
regard to a possible violation of this subchapter or § 26-103 ("Banking 
Business Act"); 

(16) If an investigation warrants, examine, which may include an audit, a 
person who may act as a bank to assure that the person acts in compliance 
with the law or examine, which may include an audit, a District of Columbia 
("District") banking corporation chartered by the Superintendent and the 
banking corporation's affiliate or subsidiary to assure that the bank, affiliate, 
or subsidiary operates in compliance with the law and in a manner that 
preserves the safety and soundness of the bank, affiliate, or subsidiary; 

(17) Inform any other District or federal agency with an interest that an 
investigation is ongoing; 

(18) If an investigation warrants, hold a hearing, issue a subpoena to 
compel the attendance of a witness, administer an oath, and take the 
testimony of any person under oath in regard to any violation or possible 
violation of this subchapter or § 26-103; 

(19) If an investigation warrants, issue a subpoena to compel the produc- 
tion of any document, paper, book, record, or other evidence in regard to any 
violation or possible violation of this subchapter or § 26-103; 

(20) Issue a cease and desist order related to any violation or possible 
violation of this subchapter or § 26-103 pursuant to § 26-712; and 

(21) Pursue, through the Office of the Corporation Counsel, the obtaining 
of a restraining order, the appointment of a receiver, the involuntary dissolu- 
tion of a corporation, or the freezing or seizure of assets of a corporation or 
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person related to a violation or possible violation of this subchapter or 
§ 26-103 pursuant to § 26-712. 

(b-1) The Superintendent shall, upon a finding of a violation of this subchap- 
ter or § 26-103, refer the matter to the Corporation Counsel or United States 
Attorney for civil or criminal enforcement, as the case may warrant. 

(c) All rules which the Superintendent issues pursuant to this subchapter 
shall be transmitted to the Council for a 45-day review period, excluding 
Saturdays, Sundays, holidays, and days when Council is in recess. The Council 
may adopt a resolution disapproving the rules, in whole or in part, within the 
45-day review period. If the Council, by resolution, does not approve or 
disapprove the rules before the expiration of the 45-day review period, the 
rules shall become effective at the expiration of the 45-day review period. 

(d)(1) Until a Superintendent is appointed and confirmed pursuant to this 
section, all duties and responsibilities of the Superintendent concerning the 
chartering of new financial institutions under § 26~704(a) shall be performed 
by the Mayor, or his or her designee. 

(2) During any period the Mayor, or his or her designee, is performing the 
duties and responsibilities of the Superintendent, the Mayor, or his or her 
designee, may enter into contracts with the Office of the Comptroller of the 
Currency, the Board of Governors of the Federal Reserve System, the Federal 
Deposit Insurance Corporation, the Federal Home Loan Bank Board, or any 
other entities, for those services necessary to carry out the duties and 
responsibilities of the Superintendent. 

(Nov. 23, 1985, D.C. Law 6-63, § 3a, as added Apr. 11, 1986, D.C. Law 6-107, § 2(b), 33 
DCR 1168; Aug. 17, 1991, D.C. Law 9-42, § 2(b), 38 DCR 4981; Feb. 5, 1994, D.C. Law 
10-68, § 25(a), 40 DCR 6311.) 

Historical and Statutory Notes 

Prior Codifications For legislative history of D.C. Law 9-42, see 

1981 Ed., § 26-802.1. Historical and Statutorv Notes following 

§ 26-712. 

Legislative History of Laws Law ]Q _ 68> the » Technical Amendments Act 

Law 6-107, the "District of Columbia Region- G f 1993/' was introduced in Council and as- 

al Interstate Banking Act of 1985 Amendments signed Bill No i -166, which was referred to 

Act of 1985 " was introduced in Council and the Committee of the Whole. The Bill was 

assigned Bill No. 6-276, which was referred to adopted on first and second readings on June 

the Committee on Housing and Economic De- 2 9, 1993, and July 13, 1993, respectively, 

velopment. The Bill was adopted on first and Signed by the Mayor on August 23, 1993, it was 

second readings on January 14, 1986 and Janu- assigned' Act No'. 10-107 and transmitted to 

ary 28, 1986, respectively. Signed by the May- bot £ Houses of Congress for its review. D.C. 

or on February 14, 1986, it was assigned Act Law 10-68 became effective on February 5, 

No. 6-136 and transmitted to both Houses of 1994 
Congress for its review. 

Law 8-260, the "District of Columbia Inter- References in Text 

state Banking Act of 1985 Amendment Tempo- The "Federal Home Loan Bank Board", re- 

rary Act of 1990," was introduced in Council ferred to in subsections (b)(8) and (d)(2), has 

and assigned Bill No. 8-735. The Bill was been abolished. For provisions relating to the 

adopted on first and second readings on Decern- abolition of the Federal Home Loan Bank 

ber 18, 1990, and February 5, 1991, respective- Board and the transfer of functions, personnel 

ly. Signed by the Mayor on February 22, 1991, and property of that agency, see §§ 401 to 406 

it was assigned Act No. 8-345 and transmitted of Pub.L. 101—73, set out as a note under 12 

to both Houses of Congress for its review. U.S.C. § 1437. 
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Editor's Notes ferred from the Deputy Mayor for Economic 

Because of the codification of D.C. Law Development ("DMED") control center to a sep- 

1 1 — 142 as subchapter II of Chapter 8 [subchap- arate OBFI control center/responsibility center, 

ter II of Chapter 7, 2001 Ed.], and the designa- OBFI will continue to be administered by the 

tion of the preexisting text as subchapter I, Superintendent and will remain a part of the 

"subchapter" has been substituted for "chap- economic development cluster reporting to the 

ter" in (b)(1), (10), (11), (14), (15), and (18) Mayor, 
through .(21), (b-1) and (c). 

Miscellaneous Notes 

Transfer of Functions Fees credited to the Office of Banking and 

Pursuant to Reorganization Plan No. 3 of Financial Institutions Enterprise Fund: Section 

1 992, effective January 20, 1993, unless another 1804(2) of D.C. Law 12-60 provided that all fees 

date was designated by the Mayor under seC. V received pursuant to § 26-802. l(b)(l 3) [1981 

of the Plan, the D.C. Office of Banking and Ed.] shall be credited to the Office of Banking 

Financial Institutions ("OBFI") is hereby trans- and Financial Institutions Enterprise Fund. 

Cross References 
Section References 

This section is referred to in §§ 1-603.1, 26-603, and 26-704. 

Library References 

Key Numbers C.J.S. Building and Loan Associations, Sav- 

Banks and Banking @=>3, 290, 310. ings and Loan Associations, and Credit Un- 

Building and Loan Associations <$=>2.1. ions § 5. 

Westlaw Key Number Searches: 52k3; 
52k290; 52k310; 66k2.1. 

Encyclopedias 

C.J.S. Banks and Banking §§ 5, 1, 601, 625 to 
626, 646. 

§ 26-703, Exceptions. 

A District of Columbia bank holding company, a District of Columbia bank, a 
regional bank holding company, or a regional bank may acquire or control, and 
shall not cease to be a District of Columbia bank holding company, a District of 
Columbia bank, a regional bank holding company, or a regional bank, as the 
case may be, by virtue of its acquisition or control of: 

(1) A bank having banking offices in a state not within the region, if the 
bank has been acquired pursuant to the provisions of 12 U.S.C. § 1730a(m) 
or 12 U.S.C. § 1823(f); 

(2) A bank having banking offices in a state not within the region, if the 
bank has been acquired in the regular course of securing or collecting a debt 
previously contracted in good faith, as provided in 12 U.S.C. § 1842(a), and if 
the bank or bank holding company divests the securities or assets acquired 
within 2 years of the date of acquisition; or 

(3) A bank or corporation organized under the laws of the United States or 
of any state and operating under 12 U.S.C. § 601 or 12 U.S.C. §§ 611-632, or 
a bank or bank holding company organized under the laws of a foreign 
country that is principally engaged in business outside the United States and 
that either has no banking office in the United States or has banking offices 
in the United States that are engaged only in business activities permissible 
for a corporation operating under 12 U.S.C. § 601 or §§ 611-632. 

(Nov. 23, 1985, D.C. Law 6-63, § 4, 32 DCR 5954; Feb. 5, 1994, D.C. Law 10-68, 
§ 25(b), 40 DCR 6311.) 
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Historical and Statutory Motes 
Prior Codifications For legislative history of D.C. Law 10-68, see 

1981 Ed §26-803 Historical and Statutory Notes following 

§ 26-702.01. 

Legislative History of Laws References in Text 

For legislative history of D.C. Law 6-63, see "12 U.S.C. § 1730a," referred to in (1), was 

Historical and Statutory Notes following repealed by Pub. L. 101-73, title IV, § 407, 

§ 26-701. August 9, 1989, 103 Stat. 363. 



Cross References 



Section References 

This section is referred to in § 26-701. 



Library References 
Key Numbers Encyclopedias 

Banks and Banking <B»18, 528. C j. S . Banks and Banking §§ 28 to 30, 663 to 

Westlaw Key Number Searches: 52kl 8; 00 4 723 

52k528. ' ' 

United States Supreme Court 

Foreign banks, U.S.N .Y. 1985, 105 S.Ct. 2545, 472 U.S. 

, • .,. 159, 86L.Ed.2d 112. 

Acquisitions, _. . . 

— r r Discrimination, 

Acquisition of in-state bank by out-of- Out-of-state banks discrimination, see 

state bank holding companies, see Lew is v. BT Inv. Managers, Inc., 

Northeast Bancorp, Inc. v. Board of U.S.Fla.1980, 100 S.Ct. 2009, 447 U.S. 

Governors of Federal Reserve System, 27, 64 L.Ed. 2d 702. 

§ 26-704. Review of applications. 

(a) Any person who conducts or seeks to conduct a class of business de- 
scribed in § 26-702.0 1(b)(4), (5), or (6) in the District shall file an application 
with the Superintendent for approval to do business in the District, unless the 
person is already chartered by the appropriate federal or District agency or 
organized by virtue of the laws of any of the states of this Union and doing 
business pursuant to § 26-103(a)(l). Consistent with applicable federal law, 
all the applications, including any supporting documents, and any other infor- 
mation required to be submitted to the Superintendent shall be made available 
to the public. An application filed with the appropriate federal agency for 
approval to conduct a class of business described in § 26-702.0 1(b)(4), (5), or 
(6) and still pending approval or approved prior to April 11, 1986, shall not be 
subject to this section or the provisions of this subchapter. The Council shall 
file comments regarding the applications pending April 11, 1986. Any Council 
comments regarding a pending application filed prior to April 11, 1986, shall 
meet the requirements of the preceding sentence. 

(b) Upon the filing of a complete application pursuant to subsection (a) of 
this section, the following procedures shall apply: 

(1)(A) The Superintendent shall prepare a periodic bulletin listing all 
pending applications. The bulletin shall be published in the District of 
Columbia Register and shall be mailed without charge to any person upon 
request. 
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(B) Prior to deciding whether to grant approval of the application, the 
Superintendent shall accept public comment on the application and shall 
hold a public hearing on the application, according to procedures estab- 
lished by the rules issued by the Superintendent. 

(2) The Superintendent shall make either a favorable or unfavorable rec- 
ommendation on the application and explain the reasons for the Superinten- 
dent's recommendation, and shall transmit to the Council the Superinten- 
dent's recommendation, a copy of the application, and any other relevant 
information or submissions within 90 days after receipt of the application. 
The Superintendent may extend this 90-day period for up to an additional 60 
days. No application required by this section shall be complete unless it is 
accompanied by an application fee in an amount to be established by the 
Superintendent and made payable to the D,C. Treasurer. No entity for which 
insurance is required shall commence operations until the applicant has 
submitted evidence that the insurance has been acquired. 

(3) The Council may adopt a resolution disapproving the Superintendent's 
recommendation within 45 days, excluding Saturdays, Sundays, holidays, 
and days when the Council is in recess, after receipt of the Superintendent's 
recommendation. 

(4) If the Council fails to adopt a resolution disapproving the Superinten- 
dent's recommendation within the 45-day period, the Superintendent's rec- 
ommendation shall be considered approved. 

(5) If the Council adopts a resolution rejecting the recommendation of the 
Superintendent, the Council shall transmit the resolution to the Superinten- 
dent within 10 days after its adoption and the following procedures shall 
apply: 

(A) If the Superintendent has made an unfavorable recommendation on 
the application, the application is considered approved. 

(B) If the Superintendent has made a favorable recommendation on the 
application, the application is considered disapproved. 

(6) No applicant shall commence business until its application is consid- 
ered approved, 

(c) Any authority granted to acquire any District bank holding company or 
District bank shall be contingent on the review of the Superintendent and 
Council as provided in this subsection. Upon the filing of a complete applica- 
tion, the following procedures shall apply: 

(1)(A) A regional bank holding company that seeks to acquire a District 
bank holding company or a District bank, or a nonregional bank holding 
company that seeks to acquire a District bank holding company or a District 
bank pursuant to § 26-706.01, shall file a copy of the complete draft of the 
application required to be filed with the Federal Reserve Board for approval 
of an acquisition in accordance with 12 U.S.C. § 1842. An applicant may file 
an application with the Federal Reserve Board at any time subsequent to 
filing the draft application with the Superintendent. No application required 
by this section shall be complete unless it is accompanied by an application 
fee in the amount of $4,000. 
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(B) Until the Superintendent is appointed and confirmed in accordance 
with § 26-702.01, applications for acquisitions by regional and nonregion- 
al bank holding companies shall be reviewed in accordance with the 
standards set forth in both this subchapter and the procedures set forth in 
this section, and in the District of Columbia Regional Interstate Banking 
Act of 1985 Amendments Act of 1985, except that the period for submission 
and review of applications shall commence 45 days, excluding Saturdays, 
Sundays, holidays, and days of Council recess, before filing with the 
Federal Reserve Board. 

(2) The Superintendent shall make either a favorable or unfavorable rec- 
ommendation on the application and explain the reasons for the recommen- 
dation, and shall transmit to the Council the recommendation, a copy of the 
application, and any other relevant information or submissions within 60 
days from the date of receipt of the application. The Superintendent shall 
consider the financial and managerial resources of the bank holding compa- 
ny, the future prospects and stability of the subsidiaries of the bank holding 
company and the bank whose assets or shares the bank holding company 
seeks to acquire, the financial history of the bank holding company or its 
subsidiary, the adequacy of the community development program, and 
whether the acquisition may result in undue concentration of resources or 
substantial decrease of competition in the District. 

(3) The Council may adopt a resolution disapproving the Superintendent's 
recommendation within 45 days, excluding Saturdays, Sundays, holidays, 
and days when the Council is in recess, after receipt of the Superintendent's 
recommendation. 

(4) If the Council fails to adopt a resolution disapproving the Superinten- 
dent's recommendation within the 45-day period, the Superintendent's rec- 
ommendation shall be considered approved. 

(5) If the Council adopts a resolution disapproving the recommendation of 
the Superintendent, the Council shall transmit the resolution to the Superin- 
tendent within 10 days after adoption of the resolution and the following 
procedures shall apply: 

(A) If the Superintendent has made a favorable recommendation on the 
application, the application is considered disapproved. 

(B) If the Superintendent has made an unfavorable recommendation on 
the application, the application is considered approved. 

(6) The Superintendent shall submit a copy of the final recommendation to 
the Federal Reserve Board. 

(7) The applicant shall include a copy of the Superintendent's final recom- 
mendation with its application to the Federal Reserve Board. 

(d) Where not inconsistent with federal law: 

(1) Each application filed pursuant to this section shall, where appropriate, 
include information applicable to the nature of the application, the appli- 
cant's general plan of business, the applicant's proposed capital investment in 
the District, and a community development program. 
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(2) The community development program shall set forth the applicant's 
plan to: 

(A) Assist in the development of economically disadvantaged and under- 
served neighborhoods in the District; 

(B) Assist in meeting the credit and deposit service needs of low- and 
moderate-income and minority District residents; 

(C) Assist in expanding support for small, minority, and women-owned 
businesses; and 

(D) Market the community development program and publicize the 
community development program to the applicant's employees and to 
individuals and businesses located in areas which the applicant will serve. 

(3) To the extent considered appropriate, the Superintendent shall require 
that an applicant provide the following information: 

(A) A description of the local community, including low- and moderate- 
income neighborhoods where the applicant intends to provide credit and 
services and from which the applicant intends to draw deposits or custom- 
ers, business services which the applicant will offer to low- and moderate- 
income persons throughout the District, a description of these low- and 
moderate-income persons, and a description of the banking services which 
the applicant will offer at a minimum cost to these persons. The applicant 
shall state its agreement to cash checks issued by the District and the 
United States governments at bank offices within target banking develop- 
ment areas, even though the bearer of the check does not maintain an 
account at the bank. According to normal and prudent banking practices, 
the bank may verify that the individual who presents the check at the bank 
office is legally entitled to payment; 

(B) A description of the applicant's intended dividend policies; 

(C) A description of the applicant's intended underwriting policies; 

(D) A description of the applicant's loan policy, including the loan rates 
and the percentage of the total loans which will be made in low- and 
moderate-income areas. For the purposes of determining compliance with 
the requirements of this subsection, loans may include permanent mort- 
gage financing for the purchase and rehabilitation of 1 to 4 unit owner- 
occupied buildings, or multi-family residential buildings, home improve- 
ment loans for single-family homes, and interim loans for construction or 
rehabilitation, or projects qualifying for permanent financing. For the 
purposes of determining compliance with the requirements of this subsec- 
tion, the applicant may also offer FHA insured and VA guaranteed mort- 
gage financing, including FHA Title 1 home improvement loans, blanket 
and share loans for the purchase and rehabilitation of cooperatively owned 
residential properties, loans made pursuant to programs established under 
§ 47-848, or a similar homesteading program established by the District of 
Columbia government, participation with nonprofit developers of housing, 
term loans for small, minority or women-owned businesses for building 
construction, building improvement, inventory and fixed asset financing, 
and working capital; 
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(E) A description of any technical assistance that the applicant will offer 
to individuals and businesses in low- and moderate-income areas; 

(F) A description of the applicant's plans to use District-based minority 
firms to meet the applicant's procurement needs, including goods and 
professional services; 

(G) A description of the applicant's plans to cooperate with the District 
of Columbia's Department of Employment Services to identify potential 
District resident employees for the applicant's District offices, and a de- 
scription of applicant's plans to assure the retention of existing jobs held by 
District residents; 

(H) A description of the applicant's plans to designate a senior lending 
officer to review specifically the needs of small, minority, or women-owned 
businesses and community development organizations; 

(I) A description of the applicant's plans to use its best efforts to increase 
the number of minority and female representatives on the applicant's board 
of directors and on the board of any of the applicant's District-based 
subsidiaries, and a description of applicant's plans to establish a training 
program for employees at all levels of the bank's and bank holding 
company's operations; 

(J) A description of the applicant's plans for branching or opening new 
offices, and, where appropriate, a description of how those plans will aid 
the applicant in achieving the objectives of the community development 
program; 

(K) A description of the applicant's plans to sell food coupons, pursuant 
to 7 U.S.C. § 2011 et seq., in bank offices located in the District; 

(L) Any other information that the Superintendent considers appropri- 
ate; and 

(M) The applicant's agreement to submit an annual report to the Super- 
intendent and the Council updating any information submitted to the 
Superintendent and the Council with regard to the community develop- 
ment program. 

(e)(1) If a bank holding company filing an application for review pursuant to 
this section has made in connection with that application any express written 
commitments to the Superintendent or the Council with respect to subjects set 
forth in subsection (d) of this section, the Superintendent may, at any time, 
review the activities of the bank holding company and of its District bank 
subsidiaries to determine whether the bank holding company has fulfilled the 
express written commitments. The Superintendent may require a bank holding 
company that has made the express written commitments and its District bank 
subsidiaries to supply the information and to submit the reports the Superinten- 
dent considers necessary in order to make a determination under this subsec- 
tion. 

(2) Upon the determination of the Superintendent that a bank holding 
company has failed to fulfill express written commitments that the bank 
holding company made with respect to subjects set forth in subsection (d) of 
this section, the Superintendent may order the bank holding company to take 
steps to comply with all the commitments within a reasonable period of time. 

267 



§ 26-704 BANKS AMD OTHER FINANCIAL INSTITUTIONS 

(3) If the Superintendent believes at any time that a bank holding company 
subject to an order issued under paragraph (2) of this subsection has failed to 
comply with the order within the period specified in the order, the Superin- 
tendent may conduct a hearing in accordance with § 2-509, on the issue of 
whether the bank holding company has fulfilled any express written commit- 
ments that the bank holding company made with respect to subjects set forth 
in subsection (d) of this section, 

(4) If, after a hearing as specified in paragraph (3) of this subsection, the 
Superintendent determines that a bank holding company has failed to fulfill 
express written commitments that the bank holding company made with 
respect to subjects set forth in subsection (d) of this section, the Superinten- 
dent may order the bank holding company to divest itself of control of all 
District banks and District bank holding companies within a reasonable 
period of time. If the Superintendent orders a bank holding company to 
divest itself of control of all District banks and bank holding companies 
pursuant to this subsection, the divestiture shall, in all events, be completed 
within 1 year after the date on which the Superintendent's order becomes 
final and not pending further review. 

(5) The Superintendent's decision in a case initiated under paragraph (3) 
of this subsection shall be subject to judicial review by the District of 
Columbia Court of Appeals pursuant to § 2-510. 

(6) The Superintendent shall initiate any case under paragraph (3) of this 
subsection on the issue of whether a bank holding company has failed to 
fulfill express written commitments that the bank holding company made 
with respect to subjects set forth in subsection (d) of this section within 4 
years of the date of acquisition of the District bank or District bank holding 
company in connection with which the bank holding company made the 
express written commitments. 

(f) Any applicant which files an application with the Superintendent pursu- 
ant to this section shall also file, on the same day, a notification copy of the 
application with the Council. 

(g) Nothing in this section shall prohibit the applicant from resubmitting to 
the Superintendent a disapproved application. Any resubmitted application 
shall be considered in accordance with the procedures set forth in this section. 

(h) The Council shall hold a public hearing or public roundtable on each 
application transmitted to the Council by the Superintendent pursuant to this 
section or § 26-706.01. 

(i) The Superintendent may issue rules providing for emergency circum- 
stances under which applications may be exempted from the Council review 
requirement of this subchapter, if the Council has not disapproved the rules 
pursuant to § 26-702.01. 

(Nov. 23, 1985, D.C. Law 6-63, § 5, 32 DCR 5954; Apr. 11, 1986, D.C. Law 6-107, 
§ 2(c), 33 DCR 1168; Feb. 24, 1987, D.C, Law 6-192, § 10, 33 DCR 7836; Apr. 30, 
1988, D.C. Law 7-104, § 27(b), 35 DCR 147; Mar. 15, 1990, D.C. Law 8-84, § 2, 37 
DCR 44; Mar. 15, 1990, D.C. Law 8-91, § 2, 37 DCR 776; Aug. 17, 1991, D.C. Law 
9-42, § 2(c), 38 DCR 4981.) 
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§ 26-705. Prohibited acts. 

(a) Except as otherwise expressly permitted by applicable federal or District 
law, a bank holding company that is neither a District bank holding company 
nor a regional bank holding company shall not acquire a District bank holding 
company or a District bank. 

(b) Except as otherwise required by applicable federal law, a District bank 
holding company or a regional bank holding company that ceases to be a 
District bank holding company or a regional bank holding company shall, as 
soon as practicable, and, in all events, within 1 year after the event, divest itself 
of control of all District bank holding companies and all District banks. 
Divestiture shall not be required if (1) the District bank holding company or the 
regional bank holding company ceases to be a District bank holding company 
or a regional bank holding company, as the case may be, because of an increase 
in the deposits held by bank subsidiaries not located within the region and if 
the increase is not the result of an acquisition of a bank holding company or 
bank, or (2) a District bank or District bank holding company ceases to be a 
District bank or District bank holding company because of an acquisition 
authorized by this subchapter. 

(Nov. 23, 1985, D.C. Law 6-63, § 6, 32 DCR 5954; Apr. 11, 1986, D.C. Law 6-107, 
§ 2(d), 33 DCR 1168.) 

Historical and Statutory Notes 

Prior Codifications Editor's Notes 

1981 Ed., § 26-805. Because of the codification of D.C. Law 

Legislative History of Laws * 1-142 as subchapter II of Chapter 8 [subchap- 

For legislative history of D.C. Law 6-63, see ter n of Chapter 7, 2001 Ed.], and the designa- 

Historical and Statutory Notes following Hon of the preexisting text as subchapter I, 

§ 26-701. "subchapter" has been substituted for "chap- 

For legislative history of D.C. Law 6-107, see ter" in (b). 
Historical and Statutory Notes following 
§ 26-702.01. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <3=>528. C J.S. Banks and Banking § 723. 

West] aw Key Number Search: 52k528. 

§ 26-706. Applicable laws, rules, and regulations. 

Any District of Columbia bank that is controlled by a bank holding company 
that is not a District of Columbia bank holding company shall be subject to all 
laws of the District of Columbia and all rules and regulations under those laws 
that are applicable to District of Columbia banks that are controlled by bank 
holding companies all the bank subsidiaries of which are District of Columbia 
banks. 

(Nov. 23, 1985, D.C. Law 6-63, § 7, 32 DCR 5954.) 

270 



INTERSTATE BANKING AND BRANCHING § 26-706,01 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 26-806 F° r legislative history of D.C. Law 6-63, see 

Historical and Statutory Notes following 
§ 26-701. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <s=>528. CJ.S. Banks and Banking § 723. 

Westlaw Key Number Search; 52k528. 

§ 26-706.01- Alternative entry by acquisition. 

(a) Notwithstanding any other provisions of this subchapter, 90 days after 
April 11, 1986, any nonregional bank holding company may make application 
to the Superintendent for approval to acquire: 

(1) Any District bank that was in existence on December 18, 1985, and 
continuously operating for at least 2 years prior to that date; or 

(2) Any District bank holding company all of the District bank subsidiaries 
of which were in existence on December 18, 1985, and that had been in 
existence and continuously operating for at least 2 years prior to that date. 
The Superintendent shall list applications for acquisition among the pending 
applications in the Superintendent's periodic bulletin, published in the Dis- 
trict of Columbia Register, and mailed without charge to any person upon 
request. Prior to deciding whether to grant approval of the application, the 
Superintendent shall accept public comment on the application and shall 
hold a public hearing on the application, according to procedures established 
by the rules issued by the Superintendent. The Superintendent shall not 
approve the acquisitions unless it is found that the application satisfies the 
requirements of § 26-704, including the $4,000 application fee, and subsec- 
tion (b) of this section. 

(b) An applicant under this section shall be required to demonstrate to the 
Superintendent that: 

(1) The applicant will make loans and extend credit in a target economic 
development project in the District for an amount equal to or greater than 
.0625% of the applicant's total assets 3 years following the date of acquisition 
of a District bank holding company or District bank. In no event shall the 
amount of loans and extension of credit be less than $50,000,000 or required 
to be made more than $100,000,000, though an applicant may agree to make 
loans and extend credit in target economic development projects in excess of 
$100,000,000, and the loans shall not include temporary financing, general 
obligation bonds issued by the District government, or the purchase of an 
interest in a pool of mortgage loans, such as mortgage participation certifi- 
cates issued or guaranteed by the Federal Home Loan Mortgage Corporation, 
the Government National Mortgage Association, or the Farmers Home Ad- 
ministration; 

(2) The applicant will establish at least 2 bank offices in target banking 
development areas, in addition to any acquired bank offices, within 3 years 
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following the date of acquisition of a District bank or District bank holding 
company; 

(3) The applicant will cash checks issued by the District and the United 
States governments at bank offices within target banking development areas, 
even though the bearer of the check does not maintain an account at die 
bank. According to normal and prudent banking practices, the bank may 
verify that the individual who presents the check at the bank office is legally 
entitled to payment; 

(4) The applicant will sell food coupons pursuant to 7 U.S.C. § 20.11 et 
seq.; 

(5) The applicant will employ at least 200 District residents, or a lesser 
number according to a sliding scale based upon total assets to be developed 
by the Superintendent, but in no event less than 50, in positions located in 
the District that were not located in the District prior to approval of the 
application, within 3 years following the date of acquisition of a District bank 
holding company or District bank; and 

(6) The applicant will promote international trade and finance within the 
District. 

(c)(1) With its application, an applicant shall submit an irrevocable and 
confirmed letter of credit for $10,000,000 from an acceptable bank, as deter- 
mined by the Superintendent. The letter of credit shall name the District of 
Columbia as the beneficiary and shall provide that the District of Columbia 
Treasurer shall receive up to $10,000,000 upon presentation to the issuer by the 
Superintendent of a decision and order which is reached pursuant to the 
procedures in subsection (f) of this section and which is a final order because 
all administrative and judicial appeals of the decision and order are exhausted 
or untimely. The letter of credit shall be established as of the date when the 
applicant submits its application to the Superintendent. 

(2) In place of an irrevocable and confirmed letter of credit, the Superin- 
tendent may authorize the use of any other financial instrument which would 
assure payment of fines assessed pursuant to subsection (f) of this section. 

(d) The Superintendent may reduce or extend the time within which a bank 
holding company shall satisfy any commitment made in connection with an 
application filed pursuant to this section, if the Superintendent finds that the 
commitment was contingent upon certain action to be taken by the District and 
the District does not take the action, or, upon good cause shown, the economic 
or financial conditions of the bank holding company justifies the action and the 
Council approves, by resolution, the reduction or extension. 

(e) Any District bank holding company or District bank may choose not to be 
acquired pursuant to this section by having a resolution to that effect passed by 
its board of directors and shareholders. The resolution shall be forwarded to 
the Superintendent within 60 days after its adoption. No acquisition of a bank 
or bank holding company which has timely filed such a resolution shall be 
allowed by the Superintendent unless notice is given to the Superintendent, at 
the time an application is filed, that the resolution has been withdrawn or 
reversed by vote of the board of directors and shareholders. 
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(f)(1) The Superintendent may, at any time, review the activities of a nonre- 
gional bank holding company making an acquisition under this section and of 
its District bank subsidiaries to determine whether the nonregional bank 
holding company is fulfilling the commitments set forth in subsection (b) of this 
section. In all events, at the end of 3 years following the acquisition of a 
District bank or a District bank holding company under this section, the 
Superintendent shall review the activities of the nonregional bank holding 
company making the acquisition, and of its District bank subsidiaries, and shall 
determine whether the nonregional bank holding company has fulfilled, and is 
continuing to fulfill, the commitments set forth in subsection (b) of this section. 
The Superintendent shall complete the review and make the determination no 
later than 3 years and 3 months after the acquisition of a District bank or bank 
holding company by the nonregional bank holding company. The Superinten- 
dent may require a nonregional bank holding company making an acquisition 
under this section, and its District bank subsidiaries, to supply the information 
and to submit the reports the Superintendent considers necessary in order to 
make a determination under this subsection. 

(2) Upon the determination of the Superintendent that a bank holding 
company has failed to comply with any commitment made in connection with 
an application filed pursuant to this section, the Superintendent shall order 
the company to take steps to comply with the commitment within a specified 
reasonable period of time. The Superintendent may extend this specified 
reasonable period of time. 

(3) If, 30 days after the date specified for compliance by an order issued 
pursuant to this subsection, including any extension, the Superintendent 
believes that the bank holding company has not complied with the order, the 
Superintendent shall hold a hearing pursuant to § 2-509, to determine 
whether the bank holding company has failed to comply with the order. The 
hearing shall be subject to judicial review by the District of Columbia Court 
of Appeals pursuant to § 2-510. 

(4) If, after the hearing and final order issued upon the completion of all 
appeals, the Superintendent concludes that the bank holding company has 
not complied with the Superintendent's order within the specified period of 
time, including any extension, the bank holding company has not undertaken 
a good faith effort to comply with the Superintendent's order, and the 
applicant has not substantially completed its commitment pursuant to this 
section, the Superintendent shall either: 

(A) Order the bank holding company to divest itself of control of all 
District banks and bank holding companies within a reasonable period of 
time. If, the Superintendent orders a bank holding company to divest itself 
of control of all District banks and bank holding companies pursuant to 
this paragraph, the divestiture shall, in all events, be completed within I 
year after the date on which the Superintendent's order becomes final and 
not pending further judicial review; or 

(B) Fine the bank holding company $10,000,000 and present the deci- 
sion and order, including a showing that all administrative and judicial 
appeals of that decision and order are exhausted or untimely, to the issuer 
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of the $10,000,000 letter of credit or other financial assurance required in 
subsection (c) of this section, and shall call upon the issuer to honor the 
letter of credit or other financial assurance for the full amount of 
$10,000,000. 

(5) If, after the hearing and final order issued upon the completion of all 
appeals, the Superintendent concludes that the bank holding company has 
not complied with the Superintendent's order- within the specified period of 
time, including any extension, the bank holding company has not undertaken 
a good faith effort to comply with the Superintendent's order, and the bank 
holding company has substantially completed its commitment pursuant to 
this section, the Superintendent may fine the bank holding company up to 
$10,000,000, and, if the Superintendent does fine the bank holding company, 
the Superintendent shall present the decision and order, including a showing 
that all administrative and judicial appeals of that decision and order are 
exhausted or untimely, to the issuer of the $10,000,000 letter of credit or 
other financial assurance required in subsection (c) of this section, and shall 
call upon the issuer to honor the letter of credit or other financial assurance 
for payments equal to the amount of the fines assessed pursuant to this 
paragraph. 

(6) If, after the hearing and final order issued upon the completion of all 
appeals, the Superintendent concludes that the bank holding company has 
not complied with the Superintendent's order within the specified period of 
time, including any extension, the bank holding company has undertaken a 
good faith effort to comply with the Superintendent's order, and the bank 
holding company has not substantially completed its commitment pursuant to 
this section, the Superintendent may fine the bank holding company up to 
$10,000,000, and, if the Superintendent does fine the bank holding company, 
the Superintendent shall present the decision and order, including a showing 
that all administrative and judicial appeals of that decision and order are 
exhausted or untimely, to the issuer of the $10,000,000 letter of credit or 
other financial assurance required in subsection (c) of this section, and shall 
call upon the issuer to honor the letter of credit or other financial assurance 
for payment equal to the amount of the fines assessed pursuant to this 
paragraph. 

(7) If, after the hearing and final order issued upon the completion of all 
appeals, the Superintendent concludes that the bank holding company has 
not complied with the Superintendent's order within the specified period of 
time, including any extension, the bank holding company has undertaken a 
good faith effort to comply with the Superintendent's order and the bank 
holding company has substantially completed its commitment pursuant to 
this section, the Superintendent may fine the bank holding company up to 
$5,000,000, and, if the Superintendent does fine the bank holding company, 
the Superintendent shall present the decision and order, including a showing 
that all administrative and judicial appeals of that decision and order are 
exhausted or untimely to the issuer of the $10,000,000 letter of credit or other 
financial assurance required in subsection (c) of this section, and shall call 
upon the issuer to honor the letter of credit or other financial assurance for 
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payment equal to the amount of the fines assessed pursuant to this para- 
graph, but the payment shall not be greater than $5,000,000. 

(8) The Superintendent shall exercise the Superintendent's authority under 
paragraphs (3), (4), (5), and (6) of this subsection within 4 years of the date of 
the acquisition of a District bank holding company or District bank, plus any 
extensions and any period during which a hearing and its appeals, if any, are 
pending pursuant to this subsection. 

(9) The Superintendent shall submit a written report of any actions that the 
Superintendent takes pursuant to this subsection to the Council and to the 
Federal Reserve Board. 

(Nov. 23, 1985, D.C. Law 6-63, § 7a, as added Apr. 1 1, 1986, D.C. Law 6-107, § 2(e), 33 
DCR 1168.) 

Historical and Statutory Notes 

Prior Codifications tion of the preexisting text as subchapter I, 

1981 Ed., § 26-806.1. "subchapter" has been substituted for "chap- 

ter" in the introductory language of (a). 
Legislative History of Laws 

For legislative history of D.C. Law 6-107, see Misce Haneous Notes 

Historical and Statutory Notes following ^ ... ^ rr . _ „ . , , 

8 26-702 01 ^ ees crecn ted to the Ornce or Banking and 

Financial Institutions Enterprise Fund: Section 

Editor's Notes 1 804(2) of D.C. Law 12-60 provided that all fees 

Because of the codification of D.C. Law received pursuant to § 26-806. 1(a)(2) [1981 

11-142 as subchapter II of Chapter 8 [subchap- Ed.] shall be credited to the Office of Banking 

ter II of Chapter 7, 2001 Ed.], and the designa- and Financial Institutions Enterprise Fund. 

Cross References 
Section References 

This section is referred to in §§ 26-603, 26-704, and 26-707. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <^>528. c j s Banks and Banking § 723. 

Westlaw Key Number Search: 52k528. 

§ 26— 767* Enforcement. 

(a) An action for equitable or any other appropriate relief to enforce the 
provisions of this subchapter may be brought in any court of competent 
jurisdiction by: 

(1) Any District of Columbia bank holding company or District of Colum- 
bia bank; 

(2) Any regional bank holding company that has a District of Columbia 
bank subsidiary (other than a District of Columbia bank subsidiary that was 
acquired either pursuant to 12 U.S.C. § 1730a(m) or 12 U.S.C. § 1823(f), or 
in the regular course of securing or collecting a debt previously contracted in 
good faith, as provided in 12 U.S.C. § 1842(a)); or 

(3) The Corporation Counsel of the District of Columbia in the name of the 
District of Columbia. 
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(b) Each bank holding company .making the submission to the Superinten- 
dent required by § 26-704 or 26-706.01 shall include in that submission a 
statement identifying a registered agent and registered office for the bank 
holding company. The registered agent shall be an agent of the bank holding 
company upon whom process of law against the company may be served. All 
notices or demands required or permitted by law may be served upon the 
registered agent. The registered agent and office may be the same as that used 
by the District bank holding company or District bank sought to be acquired or 
established. The appointment of a registered agent for purposes of this section 
must meet the requirements imposed on a foreign corporation's appointment of 
a registered agent and office by § 29-101.106. If the bank holding company 
fails to properly appoint or maintain a registered agent and office in the 
District, the Mayor shall be an agent of the bank holding company upon whom 
any process of law, notice, or demand against the bank holding company may 
be served. All matters served upon the Mayor pursuant to this section shall be 
handled in the same manner as matters served upon the Mayor on behalf of 
foreign corporations pursuant to § 29-101. 108(b) and (d). The appointment of 
a registered agent pursuant to this section may not be revoked or modified, 
except that a new registered agent may be substituted, so long as any liability 
for the fines imposed by this subchapter remains outstanding against the bank 
holding company. Upon satisfaction of any liability, the appointment may be 
revoked or otherwise modified, unless the bank holding company is otherwise 
required by law to maintain the registered agent and office. 

(Nov. 23, 1985, D.C. Law 6-63, § 8, 32 DCR 5954; Apr. 11, 1986, D.C. Law 6-107, 
§ 2(f), 33 DCR 1.168.) 

Historical and Statutory Notes 

Prior Codifications Editor's Notes 

1981 Ed., § 26-807. Because of the codification of D.C. Law 

Legislative History of Laws 1 1 ~ 142 as subchapter II of Chapter 8 [subchap- 

For legislative historv of D.C. Law 6-63, see ter n of Chapter 7, 2001 Ed.], and the designa- 

Historical and Statutory Notes following [ion of the ^preexisting text as subchapter I, 

§ 26-701. "subchapter" has been substituted for "chap- 

For legislative history of D.C. Law 6-107, see ter" in the introductory language of (a) and in 

Historical and Statutory Notes following (b). 
§ 26-702.01. 

References in Text 

"12 U.S.C. § 1730a," referred to in (a)(2), 
was repealed bv Pub. L. 101-73, title IV, § 407, 
August 9, 1989," 103 Stat. 363. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking ©=528. q J.S. Banks and Banking § 723. 

Westlaw Key Number Search: 52k528. 

§ 26-707.01, Insurance. 

(a) Any bank or trust company established or created pursuant to this 
subchapter shall be required to be insured with the Federal Deposit Insurance 
Corporation pursuant to 12 U.S.C. § 1811 et seq. 
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(b) Any savings and loan association established or created pursuant to this 
subchapter shall be required to be insured with the Federal Savings and Loan 
Insurance Corporation pursuant to 12 U.S.C. § 1724 et seq. 

(Nov. 23, 1985, D.C. Law 6-63, § 8a, as added Apr. 11, 1986, D.C. Law 6-107, § 2(g), 33 
DCR1168.) 

Historical and Statutory Notes 

Prior Codifications ished. For provisions relating to the abolition 

1981 Ed., § 26-807.1. of the Federal Savings and Loan Insurance Cor- 
poration and the transfer of functions, person- 
Legislative History of Laws nel and property of that agency, see §§ 401 to 

For legislative history of D.C. Law 6-107, see 406 of Pub.L. 101-73, set out as a note under 12 

Historical and Statutory Notes following U.S.C. § 1437. 
§ 26-702.01. 

Editor's Notes 

References in Text Because of the codification of D.C. Law 

"12 U.S.C. § 1724 et seq./' referred to in (b), 1 1-142 as subchapter II of Chapter 8 [subchap- 

was repealed by Pub. L. 101-73, title IV, § 407, ter II of Chapter 7, 2001 Ed.], and the designa- 

August 9, 1989, 103 Stat. 363. tjon of the preexisting text as subchapter 1, 

The "Federal Savings and Loan Insurance "subchapter" has been substituted for "chap- 
Corporation", referred to in (b), has been abol- ter" in (a) and (b). 

Library References 
Key Numbers Encyclopedias 

Banks and Banking @=»503. CJ.S. Banks and Banking §§ 674 to 676, 679. 

Building and Loan Associations <S=>48. CJ.S. Building and Loan Associations, Sav- 

Westlaw r Key Number Searches: 52k503; ings and Loan Associations, and Credit Un- 

66k4S. ions§ 8. 

§ 26-707,02, Penalties. 

(a) Any company violating any provision of this subchapter or any rule issued 
pursuant to it shall be subject to a penalty of not more than $100 per day for 
each day the violation continues unless a different penalty is specified in this 
subchapter for the violation, in which case the specified penalty shall apply. 
Any penalty imposed shall be recovered in a civil action in the name of the 
District of Columbia. 

(b) Any company wilfully violating this subchapter or any rule or regulation 
issued pursuant to this subchapter shall be subject to a penalty of not more than 
$1,000 a day for each day the violation continues unless a different penalty is 
specified in this subchapter for the violation, in which case the specified penalty 
shall apply. 

(c) The Superintendent shall report violations to the Corporation Counsel 
who may institute a civil action therefor on behalf of the District of Columbia. 

(d) Any applicant that fails to comply with requirements concerning filing 
with the Superintendent and the Council prior to filing with the Federal 
Reserve Board shall be fined $500 per day for each day the violation continues, 
but in no event shall the fine imposed by this subsection exceed $5,000, except 
that no fine or penalty under this subsection shall be assessed for failure to 
comply with this section if the application concerns an acquisition under 
circumstances constituting an emergency, pursuant to 12 U.S.C. § 1842(b), or 
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where the applicant believes, in good faith, that the application concerns such 
an acquisition, so long as the applicant, as soon as practicable before or after 
filing with the Federal Reserve Board, files a copy of the application and any 
notice of approval or disapproval by the Federal Reserve Board with the 
Superintendent. 

(Nov. 23, 1985, D.C. Law 6-63, § 8b, as added Apr. 11, 1986, D.C Law 6-107, § 2(h), 
33 DCR 1.168.) 

Historical and Statutory Notes 

Prior Codifications Editor's Notes 

1981 Ed., § 26-807.2. Because of the codification of D.C. Law 

11-142 as subchapter II of Chapter 8 [subchap- 

Legislative History of Laws ter II of Chapter 7, 2001 Ed.], and the designa- 

For legislative history of D.C. Law 6-107, see tion of the preexisting text as subchapter 1, 

Historical and Statutory Notes following "subchapter" has been substituted for "chap- 

§26-702.01. ter' throughout (a) and (b). 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <S=>19. C.J.S. Banks and Banking § 3.1. 

Building and Loan Associations <®=>2.1. C.J.S. Building and Loan Associations, Sav- 

Westlaw Key Number Searches: 52k 19; ings and Loan Associations, and Credit Un- 

66k2.1. ions§ 5. 

§ 26—708. Nonseverability. [Repealed] 

(Apr. 11, 1986, D.C. Law 6-107, § 2(i), 33 DCR 1168.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-808. F° r legislative history of D.C. Law 6-107, see 

Historical and Statutory Notes following 
§ 26-702.01. 

§ 26-709. Review of impact. 

(a) Three years after November 23, 1985, the committee of the Council which 
has oversight of banking regulations shall convene a public hearing to receive 
testimony that will aid the committee in determining whether passage of this 
subchapter: 

(1) Has led to the creation of an increased number of jobs for District 
residents; 

(2) Has increased the availability of commercial banking services for 
District residents and businesses, including minority and women-owned 
businesses; 

(3) Has increased, or otherwise altered, local lending and investment by 
District of Columbia banks that have been acquired by District of Columbia 
or regional bank holding companies; 

(4) Has led to a strengthening of the local commercial banking market; or 

(5) Has otherwise benefited the residents of the District of Columbia. 
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(b) The committee shall use the information acquired at the hearing required 
by subsection (a) of this section to determine whether the District should 
continue to participate in the regional reciprocal interstate banking arrange- 
ment provided for in this subchapter and if so, for what period and to what 
extent. The committee may also determine whether a limit should be imposed 
on the number of banks or on the percentage of District deposits controlled by 
a single company; whether specific capitalization, employment, and location 
requirements should be imposed on out-of-state bank holding companies wish- 
ing to acquire District banks or bank holding companies; and whether specific 
plans detailing how the acquiror and acquiree intend to serve deposit and 
credit needs of District residents should be required. As soon as practicable 
after conclusion of the hearing, but no later than 6 months after the hearing, 
the committee shall file with the* Office of the Secretary a recommendation or 
recommendations for Council action to alter the provisions of this subchapter, 
if necessary. 

(Nov. 23, 1985, D.C. Law 6-63, § 10, 32 DCR 5954.) 

Historical and Statutory Notes 
Prior Codifications Editor's notes 

1981 Ed., § 26-809. Because of the codification of D.C. Law 

11-142 as subchapter II of Chapter 8 [subchap- 

T . , x . ¥T . x rT ter II of Chapter 7, 2001 Ed.], and the designa- 

Legislative Hi sto ry oi Laws .. r ,i ' .. . r i , . " T 

e J tion oi the preexisting text as subchapter I, 

For legislative history of D.C. Law 6-63, see "subchapter" has been substituted for "chap- 
Historical and Statutory Notes following ter" in the introductory language of (a) and in 
§ 26-701. (b). 

§ 26-710. Applicability. 

(a) Except as expressly provided, the following laws shall not apply to 
national banks organized pursuant to 12 U.S.C. §§21 to 95, members of 
Federal Home Loan Banks as defined in 12 U.S.C. §§ 1422 to 1424, and 
Federal Credit Unions as defined in 12 U.S.C. § 1752, but shall apply to all 
banks, savings companies, trust companies, related holding companies, or 
other banking institutions in the District of Columbia: 

(1) Sections 26-101, 26-102, 26-1301 through 26-1352, and 26-201 
through 26-232; 

(2) Sections 26-901 through 26-912; 

(3) Section 26-103; 

(4) Sections 26-801 and 26-802; 

(5) Sections 26-104, 26-107, 26-108, and 26-109; 

(6) Sections 26-105 and 26-106; 

(7) Sections 26-110, 26-803, and 26-804; 

(8) Chapter 4 of this title; 

(9) Section 26-251; and 

(10) Sections 26-501 through 26-504. 

(b) The Superintendent shall not have the power to regulate the authority or 
activities of a bank holding company or bank in a manner which, directly or 
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indirectly, cause it to operate its national banking subsidiary in a manner which 
violates federal requirements. 

(Nov. 23, 1985, D.C. Law 6-63, § 10a, as added Apr. 11, 1986, D.C. Law 6-107, § 2(j), 
33 DCR 1.168.) 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-809.1. For legislative history of D.C. Law 6-107, see 

Historical and Statutorv Notes following 
§ 26-702.01. 

Library References 

Key Numbers C.J.S. Building and Loan Associations, Saw 

Banks and Banking €=3, 233, 290, 310. ings and Loan Associations, and Credit Un- 

Building and Loan Associations ®=>2A. ions § 5. 

Westlaw Key Number Searches: 52k3; 
52k233; 52k290; 52k310; 66k2.1. 

Encyclopedias 

C.J.S. Banks and Banking §§ 5, 7, 484 to 485, 
601, 625 to 626, 646. 

§ 26—71 1 . Use of women-owned banks. 

(a) Recipients of District of Columbia government contracts are encouraged 
to use women-owned banks and federally or District chartered minority-owned 
banks certified by the District of Columbia Local Business Opportunity Com- 
mission in accordance with subchapter IX of Chapter 2 of Title 2. 

(b) The Mayor shall, pursuant to subchapter I of Chapter 5 of Title 2, issue 
rules to implement the provisions of this section within 90 days of March 16, 
1989. All rules issued pursuant to this subsection shall be transmitted to the 
Council for review. 

(Nov. 23, 1985, D.C. Law 6-63, § 10b as added Mar. 16, 1989, D.C. Law 7-187, § 2(b), 
35 DCR 8648; October 4, 2000, D.C. Law 13-3 69, § 6, 47 DCR 5846.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-810. Law 7-187, the "District of Columbia Minori- 
ty Bank Encouragement Amendment Act of 

Effect of Amendments 1988," was introduced in Council and assigned 

D.C. Law 13-169 in subsec. (a) substituted for Bill No. 7-471, which was referred to the Com- 
"Minority Business Opportunity Commission in mittee on Housing and Economic Development, 
accordance with the District of Columbia Mi- The Bill was adopted on first and second read- 
nority Contracting Act of 1976, § 1-1141 et ings on October 25, 1988 and November 15, 
seq," the phrase "District of Columbia Local 1988, respectively. Signed by the Mayor on 
Business Opportunity Commission in accor- December 1, 1988, it was assigned Act No. 
dance with subchapter II-B of Chapter 1] of 7-249 and transmitted to both Houses of Con- 
Title 1". gress for its review. 

For legislative history of D.C. Law 8-260, see 

Emergency Act Amendments Historical and Statutory Notes following 

For temporary (90-day) amendment of sec- § 26-702.01. 
tio.n, see § 6 of the Equal Opportunity for Local, Law 13-169, the "Equal Opportunity for Lo- 
Small, or Disadvantaged Business Enterprises cal, Small, or Disadvantaged Business Enter- 
Emergency Amendment Act of 2000 (D.C. Act prises Amendment Act of 2000," was introduced 
13-415, August 14, 2000, 47 DCR 7296). in Council and assigned Bill No. 13-241, which 
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was referred to the Committee on Economic 26, 2000, it was assigned Act No. 13-373 and 

Development. The Bill, was adopted on first and transmitted to both Houses of Congress for its 

second readings on April 4, 2000, and June 6, review. D.C. Law 13-169 became effective on 

2000, respectively. Signed by the Mayor on June October 4, 2000. 

§ 26—712. Administrative procedure; cease and desist orders. 

(a)(1) If, in the opinion of the Superintendent, a District banking corporation 
or a director, officer, employee, agent, or other person who participates in the 
conduct of the affairs of the banking corporation, engages in an unsafe or 
unsound practice in conducting the business of the bank or violates or is about 
to violate a law, rule, regulation, written condition imposed by the Superinten- 
dent in connection with the grant of any application or request, or any written 
agreement entered into with the Superintendent, the Superintendent may 
institute an administrative action against the bank or person by the issuance of 
a Notice of Charges. 

(2) If, in the opinion of the Superintendent, a person or a director, officer, 
employee, agent, or other person who participates in the conduct of the 
affairs of the person violates or is about to violate a law, rule, regulation, 
written condition imposed by the Superintendent in connection with the 
grant of any application or request, or any written agreement entered into 
with the Superintendent, the Superintendent may institute an administrative 
action against the person by the issuance of a Notice of Charges. 

(b) The Notice of Charges shall set forth the basis for the administrative 
action and shall set a time and place for a hearing to determine whether a 
cease and desist order shall issue based on the Notice of Charges. The hearing 
shall be held within 60 days after the service of the Notice of Charges unless 
another date is set by the hearing officer at the request of 1 of the parties. 

(c) In the event of a consent or default or if, upon the record at the hearing, 
the Superintendent finds that any violation or practice alleged in the Notice of 
Charges is established by a preponderance of the evidence, the Superintendent 
may issue an order to cease and desist from the violation or practice. The 
order may require the bank or person or director, officer, employee, agent, or 
other person who participates in the conduct of the affairs of the bank or 
person to cease and desist from the violation or practice, and take affirmative 
action to correct the violation or practice or any condition that results from the 
violation or practice. The affirmative action may include indemnification, 
reimbursement, restitution, or any other relief that the Superintendent deems 
appropriate. 

(d) The cease and desist order shall become effective 30 days after service or, 
in the case of consent, shall become effective immediately. The order shall 
remain effective and enforceable unless the order is stayed, modified, terminat- 
ed, or set aside by the Superintendent or a reviewing court. 

(e) If, in the opinion of the Superintendent, a violation or practice or 
threatened violation or practice of this subchapter or § 26-103 is likely to cause 
insolvency, substantial dissipation of the assets or earnings of the bank or 
person, or serious prejudice to the interests of the depositors or customers of 
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the bank or person, the Superintendent, through the Office of the Corporation 
Counsel, may: 

(1) Petition the court to issue a restraining order to prevent the continu- 
ance of the violation or practice or threatened violation or practice, pending 
completion of the Superintendent's administrative proceeding; 

(2) Petition the court to appoint a receiver with any power or duty that the 
court may direct to preserve the assets of the corporation or person in 
accordance with §§ 29-101.91 and 29-101.92 ("Business Corporation Act"). 
Notwithstanding the provisions of §§ 29-101.91 and 29-101.92, a court may 
appoint a receiver to preserve the assets of a person and shall not be required 
to liquidate the assets of a corporation or person unless warranted; 

(3) Petition the court to freeze or seize the assets of the bank or person 
consistent with applicable law; or 

(4) Petition the court for an order for the involuntary dissolution of a 
corporation pursuant to § 29-101.89 if the corporation exceeded or abused 
the authority conferred upon the corporation by Chapter 1 of Title 29. 

(Nov. 23, 1985, D.C. Law 6-63, § 10c, as added Aug. 17, 1991, D.C. Law 9-42, § 2(d), 
38DCR4981.) 

Historical and Statutory Notes 

Prior Codifications Signed by the Mayor on July 24, 199.1, it was 

1981 Ed., § 26-811. assigned Act No. 9-79 and transmitted to both 

Houses of Congress for its review. 

Legislative History of Laws 

Law 9-42, the "District of Columbia Inter- Editor's Notes 
state Banking Act of 1985 Amendment Act of Because of the codification of D.C. Law 
1991," was introduced in Council and assigned 1 1-142 as subchapter II of Chapter 8 [subchap- 
Bill No. 9-37, which was referred to the Com- ter II of Chapter 7, 2001 Ed.], and the designa- 
mittee on Economic Development. The Bill tion of the preexisting text as subchapter I, 
was adopted on first and second readings on "subchapter" has been substituted for "chap- 
June 4, 1991, and July 2, 1991, respectively. ter" in the introductory language of (e). 

Library References 

Key Numbers Encyclopedias 

Banks and Banking ®=3. c.J.S. Banks and Banking §§ 5, 7. 

Westl aw Key Number Search: 52k3. 

§ 26-713. Hearings. 

Any administrative hearing held in accordance with this subchapter shall be 
held pursuant to Chapter 5 of Title 2, unless the Superintendent determines 
that a public proceeding would jeopardize or adversely affect the safety and 
soundness of the bank or the public interest. If the Superintendent makes the 
determination, the hearing may be held in private session. 

(Nov. 23, 1985, D.C. Law 6-63, § lOd, as added Aug. 17, 1991, D.C. Law 9-42, § 2(d), 
38DCR4981.) 
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Historical and Statutory Notes 
Prior Codifications Editor's Notes 

1981 Ed., § 26-812. Because of the codification of D.C. Law 

1 1-142 as subchapter II of Chapter 8 [subchap- 
Legislative History of Laws ter II of Chapter 7, 2001 Ed.], and the designa- 

For legislative history of D.C. Law 9-42, see tion of the preexisting text as subchapter I, 
Historical and Statutory Notes following "subchapter" has been substituted for "chap- 
§ 26-712. ter" in this section. 

§ 26-714, Enforcement. 

Any order issued pursuant to this subchapter may be enforced in the 
Superior Court of the District of Columbia. 

(Nov. 23, 1985, D.C. Law 6-63, § lOe, as added Aug. 17, 1991, D.C. Law 9-42, § 2(d), 
38DCR4981.) 

Historical and Statutory Notes 

Prior Codifications Editor's Notes 

1981 Ed., § 26-813. Because of the codification of D.C. Law 

11-142 as subchapter II of Chapter 8 [subchap- 

Legislative History of Laws ter II of Chapter 7, 2001 Ed.], and the designa- 

For legislative history of D.C. Law 9-42, see tion of the preexisting text as subchapter I, 

Historical and Statutory Notes following "subchapter" has been substituted for "chap- 

§26-712. ter" in this section. 



Subchapter II. Interstate Banking and Branching. 

§ 26-73 1. Findings. 
The Council of the District of Columbia hereby finds and declares that: 

(1) On September 29, 1994, the federal Riegle-Neal Interstate Banking and 
Branching Efficiency Act of 1994 ("federal legislation") became law. 

(2) Sections 102 and 103 of the federal legislation permit states to enact 
early opt in legislation to enable a state to appropriately regulate interstate 
banking, branching, and bank mergers and acquisitions prior to June 1997 
when all provisions of the federal legislation will become fully effective. 

(3) It is the intent of the District of Columbia to exercise its statutory 
option under the federal legislation by opting in to its interstate branching 
schemata thus permitting the District's Office of Banking and Financial 
Institutions to regulate, pursuant to the federal legislation, interstate branch- 
ing, acquisition of branches, bank mergers, and consolidations of existing 
banking entities within the District of Columbia among other things. 

(June 13, 1996, D.C. Law 11-142, § 2, 43 DCR 2159.) 

Historical and Statutory Notes 

Prior Codifications signed Bill No. 11-321, which was referred to 

1981 Ed., § 26-851. the Committee on Economic Development. The 

Bill was adopted on first and second readings 

Legislative History of Laws on March 5, 1996, and April 2, 1996, respective- 

Law 11-142, the "Banking and Branching Act ly. Signed by the Mayor on April 16, 1996, it 

of 1996," was introduced in Council and as- was assigned Act No. 1 1-258 and transmitted to 
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both Houses of Congress for its review. D. C. 
Law ] 1-142 became effective on June 13, 1996. 

§ 26-732. Definitions. 

For the purposes of this subchapter, the term: 

(1) "Acquire'' means: 

(A) To merge or consolidate; 

(B) To have direct or indirect ownership or control of voting shares, if, 
after the acquisition, the acquiror directly or indirectly owns or controls 
more than 5% of any class of voting shares of the acquired; or 

(C) Any action that would result in direct or indirect control of the 
acquired, including a direct or indirect ownership of all or of substantially 
all of the assets of the acquired. 

(2) "Acquisition of a branch" means the acquisition of a branch located in 
a host state without acquiring the bank of such branch. 

(3) "Bank" means any insured bank as defined in 12 U.S.C. § 1813(h), or 
any institution eligible to become an insured bank as defined therein, which 
accepts demand deposits and makes commercial loans, 

(4) "Branch" means any branch bank or branch bank office or other bank 
facility where deposits are received, checks are paid, or money is lent. 

(5) "De novo branch" means a branch of a bank located in a host state 
which: 

(A) Is originally established by a bank as a branch; and 

(B) Does not become a branch of a bank as the result of the acquisition 
of another bank or the acquisition of a branch of another bank. 

(6) "Depository institution affiliate" means any depository institution that 
controls, is controlled by, or is under common control of or with another 
depository institution. 

(7) "District" means the District of Columbia. 

(8) "District bank" means a bank whose home state is the District of 
Columbia and whose primary regulator is the District's Superintendent of 
Banking and Financial Institutions or the Comptroller of the Currency. 

(9) "District state bank" means a bank whose home state is the District 
and that is chartered under the laws of the District. 

(10) "Home state" means: 

(A) The state of the main office for a national bank; or 

(B) The state of chartering for a state bank. 

(11) "Host state" means a state, other than the home state of a bank, in 
which a bank maintains or seeks to maintain a branch. 

(12) "Interstate merger transaction" means: 

(A) The merger or consolidation of banks with different home states 
pursuant to the authority of this subchapter, and the conversion of branch- 
es of any bank involved in such a merger or consolidation to branches of 
the resulting bank; or 
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(B) The purchase of all, or substantially all, of the assets of a bank whose 
home state is not the home state of the acquiring bank pursuant to the 
authority of this subchapter. 

(13) "Out-of-state bank" means a bank whose home state is not the 
District. 

(14) "Out-of-state national bank" means a nationally-chartered bank whose 
home state is not the District of Columbia. 

(15) "Out-of-state state bank" means a state chartered bank whose home 
state is not the District of Columbia. 

(16) "Resulting bank" means a bank that has resulted from an interstate 
merger transaction. 

(17) "State" means any state of the United States, the District of Columbia, 
or any territory of the United States, or any legally incorporated jurisdiction 
deemed to be a state by the District's Superintendent of Banking and 
Financial Institutions. 

(18) "Superintendent" means the District's Superintendent of Banking and 
Financial Institutions. 

(June 13, 1996, D.C. Law 11-142, § 3, 43 DCR2159.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-852. F° r legislative history of D.C. Law 11-142, 

see Historical and Statutory Notes following 
§ 26-731. 

§ 26—733. De novo branching or acquisition of a branch into a state other 
than the District. 

(a) With the approval of the Superintendent, a District state bank may 
establish and maintain a de novo branch or acquire a branch in a state other 
than the District. 

(b) A District state bank ("applicant") desiring to branch into a state other 
than the District under this section shall file an application on a form provided 
by the Superintendent and pay a branching fee of $500 to the Superintendent. 
If, within 30 days after receipt of the application, the Superintendent deter- 
mines that the applicant possesses sufficient resources to branch into a state 
other than the District, the Superintendent shall approve the application. 

(c) In reviewing the application, the Superintendent shall consider the views 
of the state bank supervisor of the host state where the branch is proposed to be 
located. 

(d) If the Superintendent fails to approve or disapprove an application within 
30 days of receipt, the application shall be deemed approved. The Superinten- 
dent may extend this 30-day review period for an additional 30 days upon a 
showing of good cause. 

(e) A District state bank that branches into a state other than the District may 
exercise, at that branch, all rights and powers permitted to banks chartered by 
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that state unless the Superintendent determines that the exercise of such rights 
or powers would threaten the safety and soundness of the District bank. 

(June 13, 1996, D.C. Law 11-142, § 4, 43 DCR2159.) 

Historical and Statutory Notes 

Prior Codifications Law 11-257, the "Mortgage Lender and Bro- 

1.981 Ed., § 26-853. ker Act of 1996 Time Extension Temporary 

„ . , A r „ A . Amendment Act of 1996," was introduced in 

Temporary Amendments oi Section ■ ~ ., , , _,.„ XT .■ n __ , . , 

. %,/ x r ta ^ T m -*.--* i j / \ Council and assigned Bill No. 11-922, which 

Section 2(a) or D.C. Law 11-257 amended (a) A . , , ° . T T , _,.,, , t , 

to read as follows. was retained by CounciL The Bill was adopted 

"(a) No person shall engage in business as a °^ lrst a ?* seco " d readings on November 7, 

mortgage lender or mortgage broker, or both, 1996 > and December 3, 1996, respectively. It 

or hold himself or herself out to the public to be was assigned Act No. 1 1-507 and transmitted to 

a mortgage lender or mortgage broker for 150 both Houses of Congress for its review. D.C. 

days after the effective date of this chapter, Law 11-257 became effective on April 9, 1997. 
unless such person has first obtained a license 

under this chapter." Miscellaneous Notes 

Section 4(b) of D.C. Law 11-257 provides that „ ■,. , , ~ rf . c „ -, . , 

the act shall expire after 225 days of its having Fees _ credited to the Office of Banking and 

taken effect Financial Institutions Enterprise Fund: Section 

1 804(3) of D.C. Law 1 2-60 provided that all fees 

Legislative History of Laws received pursuant to § 26-853(b) [1981 Ed.] 

For legislative history of D.C. Law 1 1-142, s hall be credited to the Office of Banking and 

see Historical and Statutory Notes following Financial Institutions Enterprise Fund. 
§ 26-731. 

Cross References 
Section References 

This section is referred to in § 26-603. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking ^33. c.J.S. Banks and Banking §§ 45 to 46. 

Westlaw Key Number Search: 52k33. 

§ 26—734. Interstate branching by de novo entry or acquisition into the 
District. 

(a) An out-of-state bank ("applicant") that does not maintain a branch within 
the District may establish and maintain a de novo branch or may acquire a 
branch within the District provided the applicant meets the following require- 
ments: 

(1) Submits to the Superintendent a copy of the application it files with its 
home state supervisor or with the appropriate federal agency in order to 
establish such branch within the District; 

(2) Pays a branching fee to be determined by the Superintendent; and 
(3)(A) In the case of a de novo branch to be established prior to June 1, 

1997, the laws of the home state of the applicant permit District banks to 
establish and maintain de novo branches in that state under terms similar to 
those set forth in this subchapter; or 

(B) In the case of a branch to be established through acquisition of a 
branch prior to June 1, 1997, the laws of the home state of the applicant 
permit District banks to establish and maintain branches in that state 
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through the acquisition of branches under terms similar to those set forth 
in this subchapter, 

(b) An out-of-state state bank that establishes and maintains a branch in the 
District may exercise, at such branch, all rights and powers permitted to be 
exercised by District state banks unless the out-of-state state bank's home state 
determines that the exercise of such rights or powers would threaten the safety 
and soundness of the out-of-state state bank. 

(June 13, 1996, D.C. Law 1 1-142, § 5, 43 DCR 2159.) 

Historical and Statutory Notes 

Prior Codifications complete the application review process within 

1981 Ed., § 26-854. 60 days." 

„ A , t €c .. Section 4(b) of D.C. Law 1 1-247 provides that 

temporary Amendments or Section +1 A , u . r , nnc -, r - + u 

^ * . ■ 7 „ /1 . „ _ ^ T , . t . . the act shall expire alter 225 days ol its having 

Section 2(b) of D.C. Law 11-247 amends (b) taken effect H . b 

to read as follows: 

"(b) The Superintendent shall approve or Legislative History of Laws 

deny each application lor a license within 60 ° J 

days after the date from when the application For legislative history of D.C. Law 11-142, 

and bond are filed and the fees are paid. The see Historical and Statutory Notes following 

Superintendent may issue a provisional license 3 26-731. 

to an applicant who has filed the application For legislative history of D.C. Law 11-247, 

and bond and paid all required fees if the Su- see Historical and Statutory Notes following 

perintendent determines that he is unable to § 26-733. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <2^33. C j S Banks and Banking §§ 45 to 46. 

Westlaw Key Number Search: 52k33. 

§ 26-735. Additional authority of Superintendent regarding establishment 
and maintenance of branches. 

(a) The Superintendent may conduct examinations of any branch of an out- 
of-state state bank established or maintained within the District pursuant to 
§ 26-734 to ensure that such branch is operating in a safe and sound manner 
and to ensure that such branch is in compliance with the laws of the District. 

(b) The Superintendent may require periodic reports from any out-of-state 
bank that establishes or maintains a branch in the District pursuant to 
§ 26-734, including reports regarding any agency agreements entered into 
between a branch and a depository institution affiliate as authorized and 
established by § 26-739, provided that the reports: 

(1) Are similar to reports required from District banks by the Superinten- 
dent; and 

(2) Are not preempted by federal law. 

(c) The Superintendent may enter into cooperative agreements with any 
other state bank regulators for any legal purpose, including agreements for 
sharing of examination fees and other regulatory fees, in order to prevent 
duplication of regulatory functions and for the convenience and needs of the 
public. 
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(d) An out-of-state bank that has established and maintained a branch in the 
District may establish and maintain additional branches in the District to the 
same extent as a District state bank or to the extent otherwise permitted by 
federal law. 

(June 13, 1996, D.C. Law 11-142, § 6, 43DCR2159.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-855. F° r legislative history of D.C. Law 11-142, 

see Historical and Statutory Notes following 
§ 26-731. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <S=>33. c.J.S. Banks and Banking §§ 45 to 46. 

Westlaw Key Number Search: 52k33. 

§ 26-736. Interstate merger transactions by a District state bank. 

(a) With the permission of the Superintendent, a District state bank may 
maintain and operate a branch in a state other than the District pursuant to an 
interstate merger transaction with an out-of-state bank in which the District 
state bank is the resulting bank. 

(b) A District state bank ("applicant") desiring to establish and maintain a 
branch in another state under this section shall file an application on a form 
provided by the Superintendent and pay a merger fee to be determined by the 
Superintendent. If, within 30 days of receipt of the application, the Superin- 
tendent determines that the applicant possesses sufficient financial resources ; 
sufficient managerial and professional experience, and that the proposed merg- 
er is in the public interest, the Superintendent shall approve the application for 
an interstate merger transaction and for the operation of branches in a state 
other than the District by the District state bank. 

(c) In reviewing the application, the Superintendent shall consider the views 
of the state bank supervisor of the host state where the interstate merger 
transaction is to be consummated. 

(d) If the Superintendent fails to approve or disapprove an application within 
30 days of receipt, the application shall be deemed approved. The Superinten- 
dent may extend this 30-day review period for an additional 30 days upon a 
showing of good cause. 

(e) A District state bank that establishes and maintains a branch in a state 
other than the District pursuant to an interstate merger transaction may 
exercise, at such branch, all rights and powers permitted to banks chartered by 
that state unless the Superintendent determines that the exercise of such rights 
or powers would threaten the safety and soundness of the District state bank. 

(June 13, 1996, D.C, Law 11-142, § 7, 43 DCR2159.) 
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Historical and Statutory Notes 
Prior Codifications Miscellaneous Notes 

1981 Ed., § 26-856. Fees credited to the Office of Banking and 

Financial Institutions Enterprise Fund: Section 
Legislative History of Laws 1 804(3) of DC. Law 1 2-60 provided that all fees 

For legislative history of D.C. Law 11-142, received pursuant to § 26-856(b) [1981 Ed.] 
see Historical and Statutory Notes following shall be credited to the Office of Banking and 
§ 26-731. Financial Institutions Enterprise Fund. 

Cross References 
Section References 

This section is referred to in § 26-603. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <^33, 67. c.J.S. Banks and Banking §§ 45 to 46, 158 to 

Westlaw Key Number Searches: 52k33; 152 

52k67. 

§ 26—737* Interstate merger transactions by an out-of-state bank with a 
District bank; retention of branches by resulting bank. 

(a) A District bank may engage with an out-of-state bank ("applicant") in an 
interstate merger transaction where the resulting bank is not a District state 
bank. The resulting bank from such an interstate merger transaction may 
maintain and operate the branches in the District of the merged District bank, 
provided the applicant meets the following requirements: 

(1) Submits to the Superintendent a copy of the application it files with its 
home state regulator or with the federal banking agency in order to consum- 
mate such merger within the District; 

(2) Pays a merger fee to be determined by the Superintendent. This fee 
may be waived by the Superintendent if the Superintendent determines that 
the fee paid by the applicant in its home state is sufficient; 

(3) Prior to consummation of such merger, obtains a certificate of authori- 
ty to transact business in the District in accordance with § 29-101.99. The 
applicant shall be entitled to do so notwithstanding the exclusion of the 
business of banking under the terms of § 29-101. 99(a); and 

(4) In the case of an interstate merger transaction to be consummated 
prior to June 1, 1997, the laws of the home state of the applicant permit 
District banks to consummate interstate merger transactions in the home 
state under terms similar to those set forth in this subchapter. 

(b) An out-of-state state bank that engages in an interstate merger transaction 
with a District bank and is the resulting bank may exercise at its branches in 
the District all rights and powers to be exercised by District state banks, unless 
the out-of-state state bank's home state determines that the exercise of such 
rights or powers would threaten the safety and soundness of the out-of-state 
state bank. 

(June 13, 1996, D.C. Law 11-142, § 8,43 DCR2159.) 
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Historical and Statutory Notes 

Prior Codifications Miscellaneous Notes 

1981 Ed., § 26-857. Fees credited to the Office of Banking and 

Financial Institutions Enterprise Fund: Section 

Legislative History of Laws 1 804(3) of D.C. Law 12-60 provided that all fees 

For legislative history of D.C. Law 11-142, received pursuant to § 26-857(a)(2) [1981 Ed.] 

see Historical and Statutory Notes following shall be credited to the Office of Banking and 

§26-731. Financial Institutions Enterprise Fund. 

Cross References 
Section References 

This section is referred to in § 26-603. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking ^33, 67. c j s Banks and Banking §§ 45 to 46, 158 to 

Westlaw Key Number Searches: 52k33; 152 

52k67. 

§ 26-738. Additional authority of Superintendent regarding interstate 
merger transactions. 

(a) The Superintendent may conduct examinations of any branch of an out- 
of-state state bank established within the District pursuant to an interstate 
merger transaction to ensure that such branch is operating in a safe and sound 
manner and to ensure that such branch is in compliance with the laws of the 
District. 

(b) The Superintendent may require periodic reports from any branch of an 
out-of-state bank established within the District pursuant to an interstate 
merger transaction, including reports regarding any agency agreements entered 
into between a branch and a depository institution affiliate authorized and 
established pursuant to § 26-739, provided that the reports: 

(1) Are similar to reports required from District banks by the Superinten- 
dent; and 

(2) Are not preempted by federal law. 

(c) The Superintendent may enter into cooperative agreements with any 
other state bank regulators for any legal purpose, including agreements for 
sharing of examination fees and other regulatory fees, in order to prevent 
duplication of regulatory functions and for the convenience and needs of the 
public. 

(d) An out-of-state bank that has acquired a branch in the District pursuant 
to an interstate merger transaction may establish and maintain additional 
branches in the District to the same extent as a District state bank or to the 
extent otherwise permitted by federal law. 

(June 13, 1996, D.C. Law 1 1-142, § 9, 43 DCR 2159.) 
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Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-858. For legislative history of D.C. Law 11-142, 

see Historical and Statutory Notes following 
§ 26-731. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking ©=>67. C.J.S. Banks and Banking §§ 158 to 162. 

Westlaw Key Number Search; 52k67. 

§ 26— 739 Establishment of agency agreements between affiliated deposito- 
ry institutions. 

A District state bank that is a subsidiary of a bank holding company may 
agree to receive deposits, renew time deposits, close loans, service loans, 
receive payments on loans and other obligations, and perform such other 
services as the Superintendent may determine are appropriate, as an agent for 
a depository institution affiliate. 

(June 13, 1996, D.C. Law 11-142, § 10, 43 DCR2159.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-859. F° r legislative history of D.C. Law 11-142, 

see Historical and Statutory Notes following 
§ 26-731. 

Cross References 
Section References 

This section is referred to in §§ 26-736 and 26-738. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking ©=>528. C.J.S. Banks and Banking § 723. 

Westlaw Key Number Search: 52k528. 

§ 26—740, Enforcement. 

If the Superintendent determines that any law of the District has been 
violated in the operation of a branch in the District of an out-of-state state bank, 
or that such branch is being operated in an unsafe or unsound manner 
pursuant to this subchapter, the Superintendent shall have the authority to 
undertake such enforcement actions as it would be permitted to take if the 
branch were a District state bank. 

(June 13, 1996, D.C. Law 11-142, § 11, 43 DCR2159.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-860. F° r legislative history of D.C. Law 11-142, 

see Historical and Statutory Notes following 
§ 26-731. 
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Library References 
Key Numbers Encyclopedias 

Banks and Banking <3=>33. c j s Bari j< s anc j Banking §§ 45 to 46. 

Westlaw Key Number Search: 52k33. 

§ 26-741. Rules. 

(a) The Superintendent, pursuant to subchapter I of Chapter 5 of Title 2, 
shall issue rules to implement the provisions of this subchapter. 

(b) The proposed rules shall be submitted to the Council for a 45-day period 
of review, excluding Saturdays, Sundays, legal holidays, and days of Council 
recess. If the Council does not approve or disapprove the proposed rules, in 
whole or in part, by resolution within this 45-day review period, the proposed 
rules shall be deemed approved. 

(June 13, 1996, D.C. Law 11-142, § 12, 43 DCR2159.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 26-861. For legislative history of D.C. Law 11-142, 

see Historical and Statutory Notes following 
§ 26-731. 
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Chapter 8 

Joint Accounts; Adverse Claimants; Trust Accounts. 

Section 

26-801. Deposits or shares of stock in names of 2 or more persons; payments or 

deliveries; liability of bank. 
26-802. Property in boxes, vaults or held for safekeeping for 2 or more persons; right 

of access or delivery; liability of bank. 
26-803. Notice of adverse claim to deposit. 
26-804. Payment of trust accounts on death of trustee. 

Cross References 

Banks organized under federal law, application of District law, see § 26-710. 

§ 26—801. Deposits or shares of stock in names of 2 or more persons; 
payments or deliveries; liability of bank. 

When a deposit shall have been made in, or shall after May 15, 1928, be 
made in, or any collection item, shall have been placed or shall after May 15, 
1928, be placed with any bank, trust company, savings bank, building associa- 
tion, or other banking institution, including national banks, transacting busi- 
ness in the District of Columbia, or when any shares of stock shall have been 
issued or shall after May 15, 1928, be issued by any building association, 
transacting business in the District of Columbia, in the names of 2 or more 
persons, including husband and wife, payable to either, or payable to either or 
the survivor or survivors, such deposit, or in any part thereof, or any interest or 
dividend thereon, and such collection item or its proceeds, or any interest or 
dividend thereon, or such shares of stock issued by a building association or 
any interest or dividend thereon, may be paid or delivered to either of said 
persons whether the other or others be living or not; and the receipt or 
acquittance of the person to whom such payment or delivery is made shall be a 
valid, sufficient, and complete release and discharge of the bank, trust compa- 
ny, savings bank, building association, or other banking institution, including 
national banks, for any payment or delivery so made. 

(May 15, 1928, 45 Stat. 533, ch. 568, § 1.) 



Prior Codifications 

1981 Ed., § 26-201. 
1973 Ed. , § 26-201. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Building and Loan Associations <S=» 1 1 . 

Banks and Banking @»133, 301, 315(3). Joint Tenancy ®=>6. 
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West] aw Key Number Searches: 52k 133; 
52k301; 52k315(3); 226k6; 66kll. 

Encyclopedias 

C.J.S. Banks and Banking §§ 280, 326, 328 to 
329, 331 to 335, 342, 347 to 348, 399, 611 
to 612, 638, 646. 



C.J.S. Building and Loan Associations, Sav- 
ings and Loan Associations, and Credit Un- 
ions § 41. 

C.J.S. Joint Tenancy §§ 3, 5, 7, 10 to 15, 20, 
38 to 40. 



United States Supreme Court 

Joint accounts, 2919, 472 U.S. 713, 86 L.Ed.2d 565, on 

Levy by IRS on joint bank accounts of remand 772 F.2d 438, on remand 775 

taxpayer, see U.S. v. National Bank of F.2d 1050. 
Commerce, U.S.Ark.1985, 105 S.Ct. 



Notes of Decisions 



Liability for withdrawals 3 
Retention of exclusive control 
Right of survivorship 2 
Set-off by bank 5 
Validity of conveyances 4 



1 . Retention of exclusive control 

Evidence that depositor had brother's name 
appended to bank account so that brother could 
obtain money if depositor died supported find- 
ing that depositor had no intention of giving 
brother present interest in account, and intend- 
ed to retain exclusive control thereof so long as 
depositor lived. D.C.Code 1940, § 26-201. 
Gibson v. Industrial Bank of Washington (Cr. 
App. 1944) 36 A.2d 62. Gifts <^ 49(5) 

Where depositor had brother's name append- 
ed to bank account but passed no present inter- 
est thereto and retained control of account and 
passbook, there was no "gift inter vivos" to 
brother. D.C.Code 1940, § 26-201. Gibson v. 
Industrial Bank of Washington (Cr.App. 1944) 
36A.2d62. Gifts &* 30(4) 

Where depositor, not in contemplation of im- 
pending death, had brother's name added to 
bank account, but did not pass a present inter- 
est therein to brother, and retained control of 
account, there was no "gift causa mortis". 
D.C.Code 1940, § 26-201. Gibson v. Industrial 
Bank of Washington (Cr.App. 1944) 36 A.2d 62. 
Gifts &* 30(4) 

2. Right of survivorship 

In action by husband's executors against wid- 
ow to impress constructive trust on proceeds of 
bank account, for which printed bank cards 
which recited a right of survivorship had been 
signed by both husband and widow, and from 
which widow, after husband's death, withdrew 
all the funds for deposit elsewhere in her own 
name, evidence failed to rebut presumption, 
based on fact that funds for such account had 
been provided only by husband, that widow did 
not have a survivorship interest. D.C.Code 
1951, §§ 14-302, 26-201. Imirie v. Imirie, 



C.A.D.C.J957, 246 F.2d 652, 100 U.S.App.D.C. 
371. Joint Tenancy <&* 6 

A showing that name of depositor's brother 
was merely appended to bank account, without 
more, is insufficient to establish intention of 
depositor to establish a joint account with right 
of survivorship. D.C.Code 1940, § 26-201. 
Gibson v. Industrial Bank of Washington (Cr. 
App. 1944) 36 A.2d 62. Joint Tenancy &* 3 

3. Liability for withdrawals 

Where substantial sums earned by minor wife 
were allegedly turned over by her to husband 
and were deposited with building and loan asso- 
ciation in joint account in names of husband 
and wife, and on estrangement of husband and 
wife, husband withdrew balance in joint ac- 
count and deposited it in new joint account in 
names of himself and his mother, association 
was not liable to wife on ground that associa- 
tion could not permit funds to be withdrawn by 
husband due to status of wife as minor. 
D.C.Code 1961, §§ 26-201, 30-201. Williams v. 
Williams, C.A.D.C.1965, 346 F.2d 808, 120 
U.S.App.D.C. 327. Building And Loan Associa- 
tions <&* 40 

4. Validity of conveyances 

Statute providing that no disposition of realty 
or personalty of married woman under 2 1 years 
of age or any portions thereof, by deed, mort- 
gage, bill of sale, or other conveyance shall be 
valid if made by married woman under 21 years 
of age is modified by statute dealing with joint 
account of husband and wife in bank or other 
institutions such as building and loan associa- 
tion. D.C.Code 1961, §§ 26-201, 30-201. 
Williams v. Williams, C.A.D.C.1965, 346 F.2d 
808, 120 U.S.App.D.C. 327. Infants <&* 26 

5. Set-off by bank 

Bank could exercise right of setoff under joint 
tenancy certificate of deposit agreement even 
after depositor delivered letter to bank attempt- 
ing to change ownership of account to joint 
tenancy with her two grandchildren instead of 
her son; certificate by its own terms did not 
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mature for another three months, and rights in allowing bank to set off any debt owed by either 

the certificate could not be transferred nor joint tenant did not accurately express parties' 

funds withdrawn before maturity, without intent, provision was unambiguous and enforce- 

bank's consent. Isaac v. First Nat. Bank of able, absent claim of fraud, duress or mutual 

Maryland, D.C., 1994, 647 A.2d 1159. Banks mistake. Isaac v. First Nat. Bank of Maryland, 

And Banking ®» 134(1), 152 D.C., 1994, 647 A.2d 1159. Banks And Banking 

Bank could exercise right of setoff under joint <3=> 134(1) 

tenancy certificate of deposit agreement, not- Provision in joint tenancy certificate of depos- 

withstanding that loan to joint tenant was not it agreement allowing bank to set off any debt 

specifically secured by the certificate of deposit. owed by either joint tenant was not unconscio- 

Isaac v. First Nat. Bank of Maryland, D.C., nable, as would bar bank from setting off debt 

1994, 647 A. 2d 1159. Banks And Banking <£=> owed by joint tenant who had no actual benefi- 

134(1) ciary interest in the account. Isaac v. First Nat. 

Despite depositor's contention that provision Bank of Maryland, D.C., 1994, 647 A. 2d 1159. 

in joint tenancy certificate of deposit agreement Banks And Banking <£=> 134(1) 

§ 2 6—802 • Property in boxes, vaults or held for safekeeping for 2 or more 
persons; right of access or delivery; liability of bank. 

When a safety deposit box or vault shall have been hired from any bank, trust 
company, savings bank, building association, or other banking institution, 
including national banks, or any other corporation, transacting business in the 
District of Columbia, in the names of 2 or more persons, including husband and 
wife, with the right of access being given to either, or with access to either or 
the survivor or survivors of said persons, or property is held for safekeeping by 
any such bank, trust company, savings bank, building association, or other 
corporation or banking institution, including national banks, for 2 or more 
persons, including husband and wife, with the right of delivery being given to 
either, or with the right of delivery to either or the survivor or survivors of said 
persons, any one or more of such persons, whether the other or others be living 
or not, shall have the right of access to such safety deposit box or vault and to 
remove the contents thereof, or any part of such contents, or to have delivered 
to him or them, the property so held for safekeeping, or any part thereof, and in 
case of such removal or delivery the said bank, trust company, savings bank, 
building association, or other corporation or banking institution, including 
national banks, shall be exempt from any liability for permitting such access or 
removal or for the delivery to such person or persons. 

(May 15, 1928, 45 Stat. 534, ch. 568, § 2.) 



Historical and Statutory Motes 



Prior Codifications 

1981 Ed., § 26-202. 
1973 Ed., § 26-202. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 
Key Numbers Encyclopedias 

Warehousemen <£=3 8. C.J.S. Warehousemen and Safe Depositaries 

Westlaw Key Number Search: 403k38. §90. 
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§ 26-803. Notice of adverse claim to deposit. 

Notice to any bank or trust company doing business in the District of 
Columbia of an adverse claim to a deposit standing on its books to the credit of 
any person shall not be effectual to cause said bank or trust company to 
recognize said adverse claimant unless said adverse claimant shall also either: 
(1) procure a restraining order, injunction, or other appropriate process against 
said bank or trust company from a court of competent jurisdiction in a cause 
therein instituted by him wherein the person to whose credit the deposit stands 
is made a party and served with summons; or (2) execute to such bank or trust 
company, in form and with sureties acceptable to it, a bond indemnifying said 
bank or trust company from any and all liability, loss, damage, costs, and 
expenses, for and on account of the payment of such adverse claim or the 
dishonor of the check or other order of the person to whose credit the deposit 
stands on the books of said bank or trust company; provided, that this section 
shall not apply to any instance where the person to whose credit the deposit 
stands is a fiduciary for such adverse claimant, and the facts constituting such 
relationship, together with the facts showing reasonable cause of belief on the 
part of the said claimant that the said fiduciary is about to misappropriate said 
deposit, are made to appear by the affidavit of such claimant. 

(Apr. 5, 1939, 53 Stat. 566, ch. 37, § 2.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-203. 
1973 Ed., § 26-203. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 
Key Numbers Encyclopedias 

Banks and Banking €=>129, 133, 315(3). C.J.S. Banks and Banking §§ 270, 280 to 282, 

Garnishment <3=56. 326 to 329, 331 to 335, 342, 347 to 348, 

Westlaw Key Number Searches: 52kl29; 399, 638, 646. 

52kl33; 52k315(3); 189k56. C.J.S. Garnishment §§ 66, 85. 

Notes of Decisions 

Actual knowledge 2 Statute providing that bank shall recognize 

Construction and application 1 adverse claim to deposit "where the person to 

Paying out contested accounts 3 whose credit a deposit stands is a fiduciary for 

Refusal of checks 4 such adverse claimant" and where facts consti- 

tuting such relation and showing reasonable 

cause for belief that fiduciary is about to misap- 

1 . Construction and application propriate the deposit are made to appear by 

Statute designed to protect banks where ad- affidavit of the claimant is applicable regardless 

verse claims are made to account is to be broad- of whether account appears on its face as a 

ly construed. D.C.C.E. § 26-203. Goldstein v. fiduciary account. D.C.C.E. §§ 26-203, 26-204. 

Riggs Nat. Bank, C.A.D.C.1972, 459 F.2d 1161, Goldstein v. Riggs Nat. Bank, C.A.D.C.1972, 

148 U.S.App.D.C. 137. Banks And Banking^ 459 F.2d 1161, 148 U.S.App.D.C. 137. Banks 

129 And Banking &* 130(1) 

296 



JOINT AND TRUST ACCOUNTS; ADVERSE CLAIMANTS 



§ 26-804 



District of Columbia statute concerning situa- 
tion of bank which finds itself in position of 
stakeholder between two claimants is not by its 
terms applicable to savings and loan associa- 
tions, but common-law rule is applicable, and 
when savings and loan association, credit union 
or similar banking institution receives notice of 
adverse claim to deposit, such institution may 
freeze such deposit for brief, reasonable period 
of time so as to permit filing of litigation, either 
by interpleader or other appropriate civil litiga- 
tion, to resolve the adverse claims. D.C.C.E. 
§ 26-203. Stevenson v. First Nat. Bank of 
Washington, 1978, 395 A. 2d 21. Building And 
Loan Associations <$=> 40 

2. Actual knowledge 

Notice from adverse claimant asserting by 
affidavit that depositor is trustee and that claim- 
ant believes such trustee is about to misappro- 
priate the funds in account constitutes "actual 
knowledge" by the bank under the Unifoi^m 
Fiduciary Act with respect to breach of obli- 
gation by the fiduciary. D.C.C.E. §§ 21-1701 et 
seq., 26-203. Goldstein v. Riggs Nat. Bank, 
C.A.D.C.1972, 459 F.2d 1161, 148 U.S.App.D.C. 
137. Banks And Banking <^> 130(1) 

3. Paying out contested accounts 

When bank has notice of adverse claim to 
money in one of its depositor's accounts, it 
attempts at its own peril to determine which 
party has superior right, for it will be held liable 
if it pays out account erroneously. D.C.C.E. 
§ 26-203. Stevenson v. First Nat. Bank of 
Washington, 1978, 395 A.2d 21. Banks And 
Bankings 133 



Bank finding itself in position of stakeholder 
between two claimants can either implead 
claimants or can freeze depositor's account 
briefly to permit adverse claimant to file suit, 
but, upon notice of claim, bank can delay in 
paying out of contested account for only reason- 
able and brief period. D.C.C.E. § 26-203. Ste- 
venson v. First Nat. Bank of Washington, 1978, 
395 A. 2d 21. Banks And Banking <^> 133; In- 
terpleader <3^ 13 

Since innocent bank may incur liability by 
paying out erroneously on what appears to be a 
justified claim, and cannot avoid liability by 
honoring deposit contract, it ought not to have 
to risk liability when it preserves situation long 
enough for judicial resolution of primary dis- 
pute to be initiated, and in such regard it is no 
different whether parties file suit or bank inter- 
pleads them. D.C.C.E. § 26-203. Stevenson v. 
First Nat. Bank of Washington, 1978, 395 A. 2d 
21. Banks And Banking <&=> 133; Interpleader 
®=> 13 

4. Refusal of checks 

Where bank received notice from corporation 
that money in account belonged to the corpora- 
tion, that individual in whose name account 
appeared was trustee of such funds, and that 
corporation believed the money would be mis- 
appropriated, and where bank took prompt ac- 
tion to secure adjudication of the conflicting 
claims by filing interpleader action, bank was 
not liable for refusing to honor checks drawn by 
the depositor on the account. D.C.C.E. 
§ 26-203. Goldstein v. Riggs Nat. Bank, 
C.A.D.C.1972, 459 F.2d 1161, 148 U.S.App.D.C. 
137. Banks And Banking <&=> 143(1 ) 



§ 26-804. Payment of trust accounts on death of trustee. 

Whenever a deposit, savings account, or share account, which is in form in 
trust for another, shall be made or held by any person in any bank, trust 
company, savings and loan association, building association, building and loan 
association, or federal savings and loan association, doing business in the 
District of Columbia, and no other or further notice of the existence and terms 
of a legal and valid trust shall have been given in writing to such bank, trust 
company, or other association, such deposit, savings account, or share account, 
or any part thereof, together with the dividends, or interest thereon, may, in the 
event of the death of the trustee, be paid to the person for whom such deposit, 
savings account, or share account was made or held, or to his legal representa- 
tive. 

(Apr. 5, 1939, 53 Stat 567, ch. 37, § 4; July 19, 1954, 68 Stat. 494, ch. 545, § 1.) 



Prior Codifications 

1981 Ed., § 26-204. 
1973 Ed., § 26-204. 



Historical and Statutory Motes 
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Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers C.J.S. Building and Loan Associations, Sav- 

Banks and Banking <3=>1 30(1, 1). ings and Loan Associations, and Credit Un- 

Buildlng and Loan Associations <^40. ions §§ 66, 68, 71 to 79. 

Westlaw Key Number Searches: 52kl30(l); 
52kl30(l); 66k40. 

Encyclopedias 

C.J.S. Banks and Banking §§ 287 to 288, 337 
to 339, 341. 
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Chapter 9 
Money Lenders; Licenses. 

Section 

26-901. Businesses required to procure license and pay tax; appointment of resident 
agent; service of process or notice. 

26-902. Applications for license — Contents; grant; notice of filing; protest and hear- 
ing; power to reject. 

26-903. Applications for license — Bond; actions thereon; use of certified copy; renew- 
al and refiling. 

26-904. Register to be kept; contents; inspection; annual statements. 

26-905. Maximum rate of interest; fees and charges covered; deduction from princi- 
pal prohibited; statement and receipts furnished borrower; amount of 
loans; violations. 

26-906. Complaints; investigation; suspension, revocation, or denial oflicense. 

26-907. Violations. 

26-908. Fees allowed on foreclosure. 

26-909. Penalty provisions in contracts prohibited. 

26-910. Exemption of certain persons and businesses; service of process thereupon. 

26-91 1. Enforcement; rules and regulations. 

26-912. Exemption of certain loans; severability. 

Cross References 

Financial institutions organized under federal law, application of District law, see § 26-710. 
Secured transactions, sales of accounts and chattel paper, security interest, attachment and 
enforceability, transactions remain subject to this chapter, see § 28:9-203. 

§ 26— 901 « Businesses required to procure license and pay tax; appointment 
of resident agent; service of process or notice. 

(a) It shall be unlawful and illegal to engage in the District of Columbia in 
the business of loaning money upon which a rate of interest greater than 6% 
per annum is charged on any security of any kind, direct or collateral, tangible 
or intangible, without procuring license; and all persons, firms, voluntary 
associations, joint-stock companies, incorporated societies, and corporations 
engaged in said business shall pay a license tax of $500 per annum to the 
District of Columbia. No license shall be granted to any person, firm, or 
voluntary association unless such person and the members of any such firm or 
voluntary association shall be bona fide residents of the District of Columbia, 
and no license shall be granted for a period longer than 1 year, and no license 
shall be granted to any joint-stock company, incorporated society, or corpora- 
tion unless and until such company, society, or corporation shall, in writing 
and in due form, to be first approved by and filed with the Mayor of the District 
of Columbia, appoint an agent, resident in the District of Columbia, upon 
whom all judicial and other process or legal notice directed to such company, 
society, or corporation may be served. And in the case of death, removal from 
the District, or any legal disability or disqualification of any such agent, service 
of such process or notice may be made upon the Director of the Department of 
Licenses, Investigation and Inspections of the District of Columbia. 
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(b) Any license issued pursuant to this section shall be issued as a Class A 
Financial Services endorsement to a master business license under the master 
business license system as set forth in subchapter 1-A of Chapter 28 of Title 47 
of the District of Columbia Official Code. 



(Feb. 4, 1913, 37 Stat. 657, ch. 26, § 1; Mar. 3, 1917, 39 Stat. 
1999, D.C. Law 12-261, § 2003(r), 46 DCR 3142.) 



1006, ch. 160; Apr. 20, 



Historical and 

Prior Codifications 

198.1 Ed.,§ 26-701. 
1973 Ed., § 26-601. 

Legislative History of Laws 

Law .12-26.1. the "Second Omnibus Regulato- 
ry Reform Amendment Act of 1998," was intro- 
duced in Council and assigned Bill No. 12-845, 
which was referred to the Committee of the 
Whole. The Bill was adopted on first and sec- 
ond readings on December 1, 1998, and Decem- 
ber 15, 1998, respectively. Signed by the May- 
or on December 31, 1998, it was assigned Act 
No. 12-615 and transmitted to both Houses of 
Congress for its review. D.C. Law 12-261 be- 
came effective on April 20, 1999. 

Change in government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Comm issioners under this section to a single 



Statutory Notes 

Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(aC. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 

Transfer of Functions 

All functions of the Superintendent of Licens- 
es were transferred to the Director of the De- 
partment of Economic Development by Com- 
missioner's Order No. 69-96, dated March 7, 
1969. The Department of Economic Develop- 
ment was replaced by the Department of Li- 
censes, Investigation and Inspection by Mayor's 
Order No. 78-42, dated February 17, 1978. 

The functions of the Department of Licenses, 
Investigations, and Inspections were transferred 
to the Department of Consumer and Regulatory 
Affairs by Reorganization Plan No. 1 of 1983, 
effective March 31, 1983. 



Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 



Key Numbers 

Consumer Credit <S= 5 3. 
Westlaw Key Number Search: 



Library References 

Encyclopedias 

C.J.S. Interest and Usury. 
92Bk3. C.J.S. Consumer Credit §§ 280 to 293, 306. 



Avoidance of illegal loans 6 
Charges and commissions 7 
Construction and application 2 
Defenses 1 1 
Evidence 14 
Foreclosure 5 

Holder in due course status 9 
Insurance companies as lenders 
Law governing 1 



Notes of Decisions 



10 



Protected persons 4 

Public policy considerations 3 

Reformation of unlawful note 8 

Remedies 1 5 

Summary judgment 13 
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Time for commencing actions 12 



1. Law governing 

Where all documents involved in transaction 
wherein loan was obtained from lender, which 
maintained office in District of Columbia for 
selling insurance, in exchange for promissory- 
note carrying 6 14% interest and deed of trust on 
real estate were executed in Maryland, deed of 
trust was recorded in Maryland, and funds were 
received by borrower of Maryland corporation 
in Maryland, Maryland law was applicable to 
transaction, and thus District of Columbia Loan 
Shark Act was not applicable, though it was 
asserted that, subsequent to making of such 
loans, certain entity, which serviced such loans 
in district, was held out to represent lender in 
making of loans in district. Code Md.1957, art. 
58A, § 1 et seq.; D.C.C.E. § 26-601 et seq. In 
re Parkwood, Inc., C.A.D.C.1971, 461 F.2d 158, 
149 U.S.App.D.C. 67. Consumer Credit <3=> 1 

Where loans were negotiated in District of 
Columbia, made with District of Columbia mon- 
ey by business firms headquartered and regular- 
ly doing loan business both in and out of Dis- 
trict and such loans were specifically repayable 
in District, District of Columbia law, and in 
particular, District's Loan Shark Act, was appli- 
cable to transactions. D.C.C.E. § 26-601 et seq. 
In re Parkwood, Inc., C.A.D.C.1971, 461 F.2d 
158, 149 U.S.App.D.C. 67. Consumer Credit <£=> 
1 

2. Construction and application 

Decision that District of Columbia Loan 
Shark Act applied to loans originated by mort- 
gage bankers would not be limited to prospec- 
tive application. D.C.C.E. § 26-601 et seq. In 
re Parkwood, Inc., C.A.D.C.1971, 461 F.2d 158, 
149 U.S.App.D.C. 67. Courts ®=> 100(1) 

Though District of Columbia Loan Shark Act 
of 1913 was primarily intended to regulate and 
limit business of making small loans for securi- 
ty, such Act does have application to loans in 
excess of $200. D.C.C.E. §§ 26-601 et seq., 
26-601, 26-605, 26-610, 28-3303. In re Park- 
wood, Inc., C.A.D.C.1971, 461 F.2d 158, 149 
U.S.App.D.C. 67. Consumer Credit <S=> 4 

"Loan shark law" making it illegal to engage 
in business of loaning money without procuring 
a license is a licensing statute, unrelated to and 
unaffected by usury statutes. D.C.Code 1961, 
§§ 26-601 to 26-611, 28-2703. Indian Lake 
Estates, Inc. v. Ten Individual Defendants, 
C.A.D.C.1965, 350 F.2d 435, 121 U.S.App.D.C. 
305, certiorari denied 86 S.Ct. 1199, 383 U.S. 
947, 16 L.Ed.2d 209. Consumer Credit <S=> 4 

The Loan Shark Law, the usury law and the 
statute regarding financial institutions are to be 
read together and when so read constitute a 
comprehensive code for business of lending 
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Note 3 

money in the District of Columbia. D.C.Code 
1940, §§ 26—601 et seq., 28—2703, 47—1701 
to 47—1709. Hartman v. Lubar, 1942, 133 
F.2d 44, 77 U.S.App.D.C. 95, certiorari denied 
63 S.Ct. 1329, 319 U.S. 767, 87 L.Ed. 1716, 
rehearing denied 64 S.Ct. 30, 320 U.S. 808, SS 
L.Ed. 488. Constitutional Law ©=> 2; Statutes 
<£=> 223.2(16) 

The Loan Shark Law making it unlawful to 
engage in business of loaning money upon 
which a rate of interest greater than six per cent 
per annum is charged on any security of any 
kind without procuring a license has application 
to a loan larger than $200. D.C.Code 1940, 
§ 26-601 et seq. Hartman v. Lubar, 1942, 133 
F.2d 44, 77 U.S.App.D.C. 95, certiorari denied 
63 S.Ct. 1329, 319 U.S. 767, 87 L.Ed. 1716, 
rehearing denied 64 S.Ct. 30, 320 U.S. 808, 88 
L.Ed. 488. Constitutional Law <&=> 2 

Nonresident plaintiff making occasional loans 
on realty held not engaged "in the business" of 
loaning money in District within Loan Shark 
Law (D.C.Code 1929, T. 17, § 25). Zirkle v. 
Daly, 1931, 54 F.2d 455, 60 App.D.C. 344. 
Constitutional Law £> 5 

Only act of lender, not borrower, may be 
illegal under Loan Shark Law. D.C.C.E. 
§ 26-601. Shulman v. Ritzenberg, D.D.C1969, 
47 F.R.D. 202. Consumer Credit <3^ 4 

Loan of nearly $700 was not a "small loan" 
within Loan Shark Law, which provides that 
person violating the provisions of the law shall 
forfeit all interest, and in addition a sum equal 
to one-fourth of the principal sum. D.C.Code 
1940, §§ 26-601 to 26-611. Knott v. Jackson 
(Cr.App. 1942) 31 A.2d 662. Consumer Credit 
<S> 4 

The Loan Shark Law is not a usury statute, 
but an act licensing, under limitations and re- 
strictions, the lending of money in small sums 
on personal security, and was intended to apply 
only to persons making small loans on personal 
security. D.C.Code 1940, §§ 26-601 to 26-61 1. 
Knott v. Jackson (Cr.App. 1942) 31 A. 2d 662. 
Consumer Credit <§=» 3.1 

3. Public policy considerations 

If title insurance policy insuring lender and 
its successors in interest against any defect in 
execution of deed of trust covered loss caused 
by lender's violation of Loan Shark Act, enforce- 
ment of the policy by successor in interest 
would not contravene public policy, where suc- 
cessor in interest should have known that loan 
transaction violated Loan Shark Act, but could 
not have had subjective knowledge of any viola- 
tion. D.C.C.E. § 26-601. Hartford Life Ins. 
Co. v. Title Guarantee Co., C.A.D.C.l 975, 520 
F.2d 1170, 172 U.S.App.D.C. 156. Insurance 
<S^2616 

Every consideration of "public policy" sug- 
gests that a contract made in violation of the 
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Loan Shark Law should be unenforceable. 
D.C.Code 1940, § 26-60.1 et seq. Hartman v. 
Lubar, 1942, 133 F.2d 44, 77 U.S.App.D.C. 95, 
certiorari denied 63 S.Ct. 1329, 319 U.S. 767, 
87 L.Ed. 1716, rehearing denied 64 S.Ct. 30, 
320 U.S. 808, 88 L.Ed. 488. Consumer Credit 
©=> 11 

4. Protected persons 

A borrower is member of class for whose 
protection statute, requiring license of persons 
engaged in business of loaning money at inter- 
est rate greater than 6% per annum, was enact- 
ed. D.C.Code 1951, § 26-601. Royall v. Yude- 
levit, C.A.D.C.1959, 268 F.2d 577, 106 U.S.App. 
D.C. 1 . Consumer Credit ©=> 3.1 

Class of persons protected by laws proscrib- 
ing usury and loan sharking consist essentially 
by definition, of individuals who, as result of 
their financial plight, have improvidently made 
arrangements so unconscionable that enforce- 
ment is unwarranted. D.C.Code 1981, 
§ 26-701. Browner v. District of Columbia, 
1988, 549 A.2d 1 107. Usury ©=> 1 

5. Foreclosure 

A lender in a loan contract which is merely 
usurious may not be liable in damages, but if 
there is added the fact that the lender was not 
licensed as required by law, loan contract is 
unlawful and void, and a foreclosure thereunder 
is wrongful and gives rise to action for damages 
suffered therefrom. D.C.Code 1951, § 26-601. 
Royall v. Yudelevit, C.A.D.C.1959, 268 F.2d 577, 
106 U.S.App.D.C. 1. Consumer Credit ®=> 18 

Where one takes note and deed of trust with 
notice or knowledge that transferor had ob- 
tained them through usurious loan contract 
made in violation of Loan Shark Law requiring 
license of lender, a foreclosure thereunder by 
such person is unlawful and he is liable for 
damages caused thereby. D.C.Code 1951, 
§ 26-601. Royall v. Yudelevit, C.A.D.C.1959, 
268 F.2d 577, 106 U.S.App.D.C. 1. Consumer 
Credits 18 

Where lender, not licensed as required by 
Loan Shark Law, grants usurious loan, and 
makes foreclosure possible by transfer of void 
note and deed of trust, lender is liable in dam- 
ages resulting from foreclosure by his transfer- 
ee, even if transferee was innocent throughout. 
D.C.Code 1951, § 26-601. Royall v. Yudelevit, 
C.A.D.C.1959, 268 F.2d 577, 106 U.S.App.D.C. 
1. Consumer Credit <£=> 18 

In action to recover for wrongful foreclosure 
of deed of trust, evidence was admissible to 
show that lender was doing business in viola- 
tion of Loan Shark Law making it unlawful for 
person to engage in business of loaning money 
at interest rate greater than 6% per annum 
without procuring license. D.C.Code 1951, 
§ 26-601. Royall v. Yudelevit, C.A.D.C.1959, 
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268 F.2d 577, 106 U.S.App.D.C. 1. Consumer 
Credit ©=» 18 

Where used car dealer violated numerous fun- 
damental provisions of District of Columbia reg- 
ulations governing installment sales of motor 
vehicles, sale contract was illegal and "void" as 
that term is used in cases construing the District 
of Columbia "Loan Shark Law" and, therefore, 
the sale contract, being unenforceable, gave 
dealer no right to foreclose on the automobile. 
D.C.C.E. §§ 26-601 et seq., 40-901 et seq. 
Vines v. Hodges, 1976, 422 F.Supp. 1292. 
Sales @=> 48.5; Secured Transactions ©=> 228 

Where sellers of used car wrongfully foreclos- 
ed on car, buyers were entitled to damages 
therefor in the amount of payments they had 
made, minus rental value of car for period dur- 
ing which buyers used it and minus cost of 
towing car from point where it broke down, 
which cost sellers incurred at buyers' request. 
D.C.C.E. §§ 26-601 et seq., 40-901 et seq. 
Vines v. Hodges, 1976, 422 F.Supp. 1292. Se- 
cured Transactions ©=> 243 

Illegality of contract may be used only as 
defense; and, therefore, even if deed of trust 
was illegal, for failure of lender to have license 
required of persons engaged in business of loan- 
ing money at interest rate greater than six per 
cent per annum, borrower could not recover for 
damage allegedly sustained by reason of wrong- 
ful foreclosure of deed of trust. D.C.Code 1951, 
§ 26-601. Royall v. Yudelevit, D.D.C1958, 161 
F.Supp. 217, reversed 268 F.2d 577, 106 
U.S.App.D.C. 1. Contracts^ 136 

Plaintiff, which brought suit seeking cancella- 
tion of note and deed of trust or, in the alterna- 
tive, revision of note and trust, and which could 
obtain the relief sought only by asserting and 
establishing the unconstitutionality of federal 
statute, was not entitled to issuance of a prelim- 
inary injunction restraining foreclosure pending 
final action on the complaint, since the statute 
upon which plaintiff was relying was presump- 
tively constitutional and since plaintiff failed to 
establish a likelihood or probability of success 
on the merits. D.C.C.E. §§ 26-601 et seq., 
26-612. Murray Co. v. National Mortg. Corp., 
1973, 299 A.2d 147. Mortgages <S=> 413 

6. Avoidance of illegal loans 

Defense in violation of District of Columbia 
Loan Shark Act can be used only against those 
unlicensed, nonexempt lenders who actually 
contract for or receive interest in excess of 6%. 
D.C.C.E. § 26-601 et seq. In re Parkwood, Inc., 
C.A.D.C.197.1, 461 F.2d 158, 149 U.S.App.D.C. 
67. Consumer Credit <3=> 17 

Borrowing corporation which entered into al- 
legedly usurious loan contract, illegal in that 
lender failed to comply with license require- 
ment could recover damages sustained because 
of illegal contract unless lender could establish 
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an adequate affirmative defense. D.C.Code 
1961, §§ 26-601 to 26-611, 26-605. Indian 
Lake Estates, Inc. v. Ten Individual Defendants, 
C.A.D.C.1965, 350 F.2d 435, 121 U.S.App.D.C. 
305, certiorari denied 86 S.Cl. 1199, 383 U.S. 
947, 16 L.Ed.2d 209. Consumer Credit <s=> 4 

Under Loan Shark Law requiring license of 
persons engaged in business of loaning money 
at interest rate greater than 6% per annum, 
borrower is not in pari delicto with lender and 
his participation with him in making loan does 
not bar borrower from asserting illegality of 
loan. D.C.Code 1951, § 26-601. Royall v. Yu- 
delevit, C.A.D.C.1959, 268 F.2d 577, 106 
U.S.App.D.C. 1. Consumer Credit <s= 11 

Defense that contract violates Loan Shark 
Law is available, not only against the nominal 
maker of the loan, but against the principal for 
whom he acts and against the holder of an 
instrument given to secure payment of loan, if 
the holder knew of its illegality. D.C.Code 
1940, § 26-601 et seq. Hartman v. Lubar, 
1942, 133 F.2d 44, 77 U.S.App.D.C. 95, certio- 
rari denied 63 S.Ct. 1329, 319 U.S. 767, 87 
L.Ed. 1716, rehearing denied 64 S.Ct. 30, 320 
U.S. 808, 88 L.Ed. 488. Consumer Credit <^ 
18 

Where buyer bought automobile from dealer 
under conditional sales contract reserving title 
in dealer "or assigns", and gave a note for 
unpaid balance of purchase price, and note and 
contract were transferred to finance company, 
and company then delivered them to bank with 
a "without recourse" endorsement on note, and 
buyer defaulted in payments on note and aban- 
doned automobile which was sold at a metro- 
politan police auction of abandoned property, 
and bank brought suit against the District of 
Columbia to reach proceeds of sale, it was in- 
cumbent on the District of Columbia to prove 
that claim was barred on ground that transac- 
tion was in violation of the Loan Shark Law. 
D.C.Code 1 940, § 26-601. District of Columbia 
v. Hamilton Nat. Bank of Wash. (Cr.App. 1950) 
76 A. 2d 60. Consumer Credits 18 

Where buyer bought automobile from dealer 
under conditional sales contract reserving title 
in dealer "or assigns", and gave a note for 
unpaid balance of purchase price, and note and 
contract were transferred to finance company, 
and company then delivered them to bank with 
a "without recourse" endorsement on note, and 
buyer defaulted in payments on note and aban- 
doned automobile which was sold at a metro- 
politan police auction of abandoned property, 
and bank brought suit against the District of 
Columbia to reach the proceeds of the sale, 
defense of the District of Columbia that claim 
was barred on ground that the transaction vio- 
lated the Loan Shark Law was ineffectual, in 
absence of proof that bank had knowledge of 
any usurious taint to original transaction. 
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D.C.Code 1940, § 26-601. District of Columbia 
v. Hamilton Nat. Bank of Wash. (Cr.App. 1950) 
76 A.2d 60. Consumer Credit <3=> 1 8 

Where there was evidence that indorsee fi- 
nance company for which trustee brought re- 
plevin suit to recover chattels named in chattel 
trust deed securing a note was in the business of 
lending money rather than solely that of dis- 
counting notes in the sense of buying from a 
creditor an existing obligation at less than face 
value, proffered evidence consisting of court 
trials of five municipal court cases in which 
finance company sued to recover on notes as- 
signed to it was material to defendant's defense 
that finance company was in business of lending 
money at rate of interest greater than 6 per 
cent, without required license and should have 
been admitted. D.C.Code 1940, §§ 26-601 to 
26-611. Hartman v. Lubar (Cr.App. 1946) 49 
A. 2d 553. Consumer Credit <$=> 1 8 

7. Charges and commissions 

Where no legal insurance was obtained on 
automobile by lending agency when contract 
was executed under which charge was exacted 
which made the total more than 6 percent an- 
nually on amount loaned, even though part of 
the charge was called an "insurance premium", 
the charge was for "interest", and lending agen- 
cy violated statute making it unlawful to engage 
in business of loaning money at rate greater 
than 6 percent per annum on any security with- 
out procuring a license. D.C.Code 1940, 
§ 26-601 et seq. Columbia Auto Loan v. Dis- 
trict of Columbia, C.A.D.C.1951, 193 F.2d 34, 
90 U.S.App.D.C. 419, certiorari denied 72 S.Ct. 
553, 342 U.S. 942, 96 L.Ed. 700. Usury ®=» 59 

Commission paid by a borrower to a loan 
broker for obtaining a loan from a third person 
does not constitute usury. D.C.Code 1961, 
§§ 26-601 to 26-611, 28-2703 et seq., 47-1701 
et seq. Oliver v. United Mortg. Co. (App. 1967) 
230A.2d722. Usury <&» 53 

Even if loan broker had advanced his own 
funds to borrower, but had done so for conve- 
nience only and with expectation of reimbursing 
himself promptly from funds supplied by lender, 
broker who had retained commission for that 
service was not liable to borrower for allegedly 
usurious interest on ground that broker was 
principal on loan. D.C.Code 1961, §§ 26-601 to 
26-61 1 , 28-2703 et seq., 47-1701 et seq. Oliver 
v. United Mortg. Co. (App. 1967) 230 A.2d 722. 
Usury <3=> 53 

8. Reformation of unlawful note 

Remand would be required, in proceeding on 
appeal from denial of objections by trustee in 
reorganization of corporation under Chapter X 
of Bankruptcy Act to allowance of certain se- 
cured claims, for purpose of determining 
whether effect of claim to prior agreement be- 
tween borrower, which sold property to corpo- 
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ration subjecL to deed of trust securing note, 
and claimant, which had purchased note from 
lender, to reform note to provide for interest at 
rate of 6% was to render note, which had origi- 
nally been in violation of District of Columbia 
Loan Shark Act, valid and enforceable, though 
interest had assertedly been paid on note at rate 
of 6'/t% prior to claimant's purchase of note. 
Bankr.Act, § 101 et seq., 11 U.S.C.A. § 501 et 
seq.; D.C.C.E. § 26-601. In re Parkwood, Inc., 
C.A.D.C.1971, 461 F.2d 158, 149 U.S.App.D.C. 
67. Bankruptcy ©=> 3790 

9. Holder in due course status 

Where it appeared on face of note and deed of 
trust Lhal loan was made at over 6% rate of 
interest, loan was shown on the face to be 
payable in Washington, D. C, it was stated on 
note that lender was certain corporation "of 
Washington, D. C." and purchaser of note and 
deed of (rust knew that such corporation was 
engaged in making such loans in District of 
Columbia, even if security instrument given in 
violation of District of Columbia Loan Shark 
Act is merely voidable rather than void, pur- 
chaser was not a holder in due course. 
D.C.C.E. §§ 26-601, 26-610, 28:3-102 et seq., 
28:3-302(1) (c), 28:3-307(3). In re Parkwood, 
Inc., C.A.D.C.1971, 461 F.2d 158, 149 U.S.App. 
D.C. 67. Consumer Credit <&=> 17 

10. Insurance companies as lenders 

District of Columbia Loan Shark Act is appli- 
cable to loans made by life insurance companies 
in regular course of their business and thus 
such companies, until 1963, were not exempt 
from requirement of obtaining license in order 
to make loans at rate of interest in excess of 6%, 
notwithstanding contentions that Act does not 
apply to insurance companies which "invest" 
their funds by making loans secured by real 
estate, that, in view of comprehensive regula- 
tion of insurance companies under certain title 
of District of Columbia Code, they cannot be 
subject to licensing regulation of lending activi- 
ties under Act, and that Act is not intended to 
apply to large loans made by "institutional lend- 
ers" and secured by real estate. D.C.C.E. 
§§ 26-601, 26-610, 26-610(a), 28-3301, 35-105, 
35-535, 35-535(14) (0, 47-1574, 47-1806. In 
re Parkwood, Inc., C.A.D.C.1971, 461 F.2d 158, 
149 U.S.App.D.C. 67. Consumer Credit <S=> 4, 
5.1 

Where insurance company, which made a 
loan to prior owners of hotel for purpose of 
providing funds for refinancing hotel property 
and for refurbishing and renovating the hotel, at 
all pertinent times was licensed to do business 
in the District of Columbia under the Life Insur- 
ance Act, the company was exempt from the 
licensing requirements of the Money Lenders 
Act. D.C.C.E. §§ 26-601, 26-61 0(a), 28-3301, 
35-30.1 et seq. National Life Ins. Co. v. Silver- 
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man, C.A.D.C.1971, 454 F.2d 899, 147 U.S.App. 
D.C. 56. Consumer Credit <&=> 4 

11. Defenses 

Though it is permissible for defendant to 
come as close to the line as he could without 
violating Act Feb. 4, 1913, 37 Stat. 657, requir- 
ing a license for pawnbrokers doing business 
within the District of Columbia, his intent not to 
break the law is no defense, if his conduct in 
fact violated the law because he misconceived 
its meaning. Horning v. District of Columbia, 
U.S. Dist.Col. 1920, 41 S.Ct. 53, 254 U.S. 135, 65 
L.Ed. 185. Criminal Law ®=> 21 

12. Time for commencing actions 

Where lender's transferee purchased note and 
deed of trust in 1961, all installments due were 
paid until 1966 when borrower's grantee filed 
petition for reorganization, transferee filed a 
proof of claim later that year, trustee in bank- 
ruptcy objected to the claim in 1968 on ground 
that the loan was made in violation of Loan 
Shark Act, and loan and accompanying deed 
were declared void in 1971, action instituted by 
transferee in December, 1972 to recover its loss 
from lender was not barred by District of Co- 
lumbia three-year limitation period for actions 
based on contract, despite argument that trans- 
feree's claim accrued when it purchased the 
note and deed. D.C.C.E. §§ 12-301(7), 26-601 
et seq. Llartford Life Ins. Co. v. Title Guarantee 
Co., C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App. 
D.C. 156. Limitation Of Actions <&=> 46(9) 

In light of 1971 Court of Appeals decision 
invalidating loan as being in violation of Loan 
Shark Law, lender's transferee, which had pur- 
chased note and deed of trust, would have been 
better advised to proceed immediately against 
lender in 1968 when trustee in bankruptcy for 
borrower's grantee objected to transferee's 
proof of claim on ground that loan violated 
Loan Shark Act, rather than engaging in a pro- 
tracted and ultimately futile legal battle with, the 
trustee, but it would be grossly inequitable to 
determine that transferee's cause of action 
against lender accrued in 1968 prior to the 
Court of Appeals' decision. D.C.C.E. § 26-601 
et seq. Hartford Life Ins. Co. v. Title Guarantee 
Co., C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App. 
D.C. 1 56. Limitation Of Actions <$=> 46(9) 

Lender's transferee's proposed second 
amended complaint of June, 1973 alleging that 
until 1973 lender fraudulently concealed from 
transferee the fact that lender was concerned, 
before loan was entered into in 1960, that such 
a loan might violate Loan Shark Act was not 
barred by statute of limitations, where there 
was no indication that transferee should have 
learned of lender's alleged conduct any earlier 
than it did. D.C.C.E. § 26-601 et seq. Hart- 
ford Life Ins. Co. v. Title Guarantee Co., 
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C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App.D.C. 
156. Limitation Of Actions <£=> 104(1) 

1 3 . Summary judgment 

Assuming original contracts and engagements 
were illegal and void because of violation of 
usury statutes and "loan shark law," claims of 
complaint that parties entered into agreements 
purporting to settle and compromise original 
contracts and engagements and that settlement 
agreements did not eliminate illegality present- 
ed complex issues of fact and law and mixed 
questions of law and fact not susceptible of 
disposition by summary judgment. D.C.Code 
1961, §§ 26-601, 28-2703. Indian Lake Es- 
tates, Inc. v. Lichtman, C.A.D.C.1962, 311 F.2d 
776, 114 U.S.App.D.C. 90. Federal Civil Proce- 
dure®^ 2551 

14. Evidence 

Undisputed evidence that defendant stored 
and returned pledged property within the Dis- 
trict, though he transported the applicants for 
loans out of the District before making the loan 
or receiving the property, shows that he was 
doing business within the District, since an es- 
sential part of it was done there, and Act Feb. 4, 
1913, 37 Stat. 657, requiring license from 
pawnbrokers within the District, is not limited 
to cases where the whole business is done there- 
in. Horning v. District of Columbia, U.S.Dist. 
Col.1920, 41 S.Ct. 53, 254 U.S. 135, 65 L.Ed. 
185. Consumer Credit @=* 6 

Where lender of approximately $900 took 
from borrower note for $1,000 payable in $20 
weekly installments and secured by chattel trust 
deed, in replevin suit by trustee of endorsee 
finance company to recover the chattel, evi- 
dence that lender was principal stockholder and 
president of endorsee company, that trustee was 
officer of and counsel for the company, that 
loan was actually made by the company and 
that the company was engaged in business of 
lending money in District of Columbia at an 
interest rate greater than six per cent without 
having procured a license was admissible to 
show illegality of the transaction and the result- 
ing absence of title in trustee. D.C.Code 1940, 
§ 26-601 et seq. Hartman v. Lubar, 1942, 133 
F.2d 44, 77 U.S.App.D.C. 95, certiorari denied 
63 S.Ct. 1329, 319 U.S. 767, 87 L.Ed. 1716, 
rehearing denied 64 S.Ct. 30, 320 U.S. 808, 88 
L.Ed. 488. Consumer Credit &* 18 

Evidence, in action by homeowners for rescis- 
sion and restitution of money paid on second 
trust notes arising out of corporation's fraudu- 
lent home improvement scheme, failed to estab- 
lish that licensed broker, who bought second 
trust notes from corporation and who sold such 
notes to defendant finance company, was any- 
thing but an "independent broker", and thus 
established, with regard to claims against com- 
pany of Loan Shark Law violations and of ille- 
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gal money lending, that company had made no 
loans. D.C.C.E. §§ 26-60l" to 26-611, 
28:3-305(2)(b). Slaughter v. Jefferson Federal 
Sav. & Loan Ass'n, 1973, 361 F.Supp. 590, 
reversed 538 F.2d 397, 176 U.S.App.D.C. 49. 
Consumer Credit <©= 66 

In suit by conditional buyer of automobile 
against seller and finance company, to which 
conditional sale agreement and note covering 
deferred purchase price were negotiated, to 
have agreement and note declared void and to 
recover money paid under agreement, evidence 
sustained finding that the transaction was a sale 
and not a loan of money, and that therefore the 
sanctions of the Loan Shark Law did not apply. 
D.C.Code 1951, § 26-601 et seq. Brooks v. 
Auto Wholesalers, Inc. (Cr.App. 1953) 101 A.2d 
255. Consumer Credit §= 1 8 

Where it was established that lending agency 
in two instances violated statutes making it un- 
lawful to "engage in business" of loaning mon- 
ey at rate greater than 6 percent per annum on 
any security without procuring a license, there 
was sufficient showing that agency did "engage 
in business" within meaning of statute. 
D.C.Code 1940, § 26-601 et seq. Columbia 
Auto Loan v. District of Columbia (Cr.App. 
1951) 78 A.2d 857, affirmed 193 F.2d 34, 90 
U.S.App.D.C. 419, certiorari denied 72 S.Ct. 
553, 342 U.S. 942, 96 L.Ed. 700. Usury e=> 1 49 

Where defendant had subpoenas duces tecum 
served upon officers of indorsee finance compa- 
ny for which trustee was maintaining replevin 
suit to compel them to produce at trial all 
records regarding the company for purpose of 
showing that company was in business of lend- 
ing money at rate of interest greater than 6 per 
cent, without required license, and officers 
failed to produce the records, jury could infer 
from failure to produce subpoenaed records 
that contents thereof would have been unfavora- 
ble to trustee's case. D.C.Code 1 940, §§ 26-601 
to 26-611. Hartman v. Lubar (Cr.App. 1946) 
49 A.2d 553. Evidence €=> 75 

Where borrowers contended that lender was 
engaged in business of loaning money within 
Loan Shark Law and that payee of note was but 
a straw party for the lender, trial court properly 
refused to admit in evidence against lender oth- 
er notes payable to same payee, where witness 
testified that the payee lent money herself. 
D.C.Code 1940, §§ 26-601 to 26-611 . Knott v. 
Jackson (Cr.App. 1942) 31 A.2d 662. Consumer 
Credits 18 

Evidence that lender had made five loans was 
not sufficient to warrant finding that lender was 
engaged in the "business of loaning money" 
within Loan Shark Law. D.C.Code 1940, 
§§ 26-601 to 26-611. Knott v. Jackson (Cr. 
App. 1942) 31 A.2d 662. Consumer Credit <3= 
18 
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15. Remedies Borrower under usurious loan contract made 

A borrower who enters into a usurious con- ] n violation of statute requiring license of lender 

tract, void because lender violated Loan Shark ha ?ffi\ "° e / eCt whe f her '° g ° * nt ° eqU f ity and f 

r .it r ask that foreclosure sale, caused by transferee of 

Law for not having license, may recover from void note and deed of tms ^ be set asjd ^ Qr lQ 

lender any damages sustained by reason of such let sa]e sLand and ask for damages. D.C.Code 

void contract. D.C.Code 1951, § 26-601. Ro- 1951, § 26-601. Rovall v. Yuclelevit, C.A.D.C. 

yall v. Yuclelevit, C.A.D.C. 1959, 268 F.2d 577, 1959, 268 F.2d 577, 106 U.S.App.D.C. 1. Con- 

106 U.S.App.D.C. 1. Consumer Credit <^> 18 sumer Credit ©=» 4 

§ 26—902. Applications for license— Contents; grant; notice of filing; pro- 
test and hearing; power to reject. 

Applications for license to conduct such business must be made in writing to 
the Mayor of the District of Columbia, and shall contain the full names and 
addresses of applicants, if natural persons, and in the case of firms and 
voluntary associations, the full names and addresses of all the members thereof, 
and in the case of joint-stock companies, incorporated societies, and corpora- 
tions, the full names and addresses of the officers and directors thereof and 
under what law or laws organized or incorporated, and the place where such 
business is to be conducted, and such other information as the said Mayor may 
require. Every license granted shall date from the 1st of the month in which it 
is issued and expire on the 3 1st day of the following October, and such license 
shall be kept conspicuously displayed in the place of business of the licensee. 
Every application shall be filed not less than 30 days prior to the granting of 
such license, and notice of the filing of such application shall be posted in the 
office of the Director of the Department of Licenses, Investigation and Inspec- 
tions of the said District and be published twice a week for 3 successive weeks 
in a daily newspaper published in the District of Columbia. Protest may be 
made by any person to the issuing of such license, and when such protests are 
filed with the said Mayor the latter shall give public notice of and hold a public 
hearing upon such protests before issuing such license. The said Mayor shall 
have the power to reject any application for license after a hearing upon such 
protest or for failure on the part of the applicant to observe this chapter, or 
when such applicant shall have violated its provisions. 

(Feb. 4, 1913, 37 Stat. 657, ch. 26, § 2; Mar. 3, 1917, 39 Stat. 1006, ch. 160.) 

Historical and Statutory Notes 

Prior Codifications Government and Governmental Reorganization 

1981 Ed., § 26-702. Act. 87 Stat. 818, §711 (D.C. Code, 

1973 Ed., § 26-602. § 1-207.11), abolished the District of Columbia 

Council and the Office of Commissioner of the 
Change in Government District of Columbia. These branches of gov- 
This section originated at a time when local eminent were replaced by the Council of the 
government powers were delegated to a Board District of Columbia and the Office of Mayor of 
of Commissioners of the District of Columbia the District of Columbia, respectively. Accord- 
(see Acts Relating to the Establishment of the ingly, and also pursuant to § 714(a) of such 
District of Columbia and its Various Forms of Act (D.C. Code, § 1-207. 14(a)), appropriate 
Government Organization in Volume 1). Sec- changes in terminology were made in this sec- 
tion 401 of Reorganization Plan No. 3 of 1967 tion. 
(see Reorganization Plans in Volume 1) trans- 
ferred all of the functions of the Board of Transfer of Functions 

Commissioners under this section to a single All functions of the Superintendent of Licens- 

Commissioner. The District of Columbia Self- es were transferred to the Director of the De- 
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partment of Economic Development by Com- ment was replaced by the Department of Li- 
missioner's Order No. 69-96, dated March 7, censes, Investigation and Inspection by Mayor's 
1969. The Department of Economic Develop- Order No. 78-42, dated February 17, 1978. 

Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 

Library References 
Key Numbers Encyclopedias 

Consumer Credit ^3. CJ.S. Interest and Usury. 

Westlaw Key Number Search: 92Bk3. CJ.S. Consumer Credit §§ 280 to 293, 306. 

§ 26-903 . Applications for license — Bond; actions thereon; use of certified 
copy; renewal and refiling. 

Each application shall be accompanied by a bond to the District of Columbia 
in the penal sum of $5,000, with 2 or more sufficient sureties, and conditioned 
that die obligor will not violate any law relating to such business. The 
execution of any such bond by a fidelity or surety company authorized by the 
laws of the United States to transact business therein shall be equivalent to the 
execution thereof by 2 sureties, and such company, if excepted to, shall justify 
in the manner required by law of fidelity and surety companies. If any person 
shall be aggrieved by the misconduct of any such licensed person, firm, 
voluntary association, joint-stock company, incorporated society, or corpora- 
tion, or by his, their, or its violation of any law relating to such business, and 
shall recover a judgment therefor, such person or his personal representative or 
heirs or distributees may, after a return unsatisfied either in whole or in part of 
any execution issued upon such judgment, maintain an action in his own name 
upon such bond herein required in any court having jurisdiction of the amount 
claimed. The Mayor of the District of Columbia shall furnish to anyone 
applying therefor a certified copy of any such bond filed with him, upon the 
payment of a fee of $.25, and such certified copy shall be prima facie evidence 
in any court that such bond was duly executed and delivered by the person, 
firm, voluntary association, joint-stock company, incorporated society, or cor- 
poration whose names appear thereon. Said bond shall be renewed and refiled 
annually in October of each year, or the licensed person, firm, voluntary 
association, joint-stock company, incorporated society, or corporation shall 
within 30 days thereafter, cease doing business, and their license shall be 
revoked by die said Mayor, but said bond until renewed and refiled as aforesaid 
shall be and remain in full force and effect. The Mayor may waive the bonding 
requirements of this section, if alternative surety arrangements are secured, in 
cases involving parties specified in § 26-910. 

(Feb. 4, 1913, 37 Stat. 658, ch. 26, § 3; Apr. 9, 1997, D.C. Law 11-171, § 2(a), 43 DCR 
4484.) 

Historical and Statutory Notes 
Prior Codifications Emergency Act Amendments 

1981 Ed., § 26-703. For temporary amendment of section, see 

1973 Ed., § 26-603. § 2(a) of the Community Development Corpora- 
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tions Money Lender License Tax Exemption gress for its review. D.C. Law 11-171 became 

Congressional Recess Emergency Amendment effective on April 9, 1997. 

Act of 1996 (D.C. Act 11-399, October 9, 1996, _, . _ 

43 DCR 5695), § 2(a) of the Community Devel- Ch " nge m Gove ™ment . 

opment Corporations Money Lender "License ThlS SeCt ; 0n on g inated * * ^ when local 

' _ 4 . ^ . , n . ^ government powers were delegated to a Board 

Tax Exemption Congressional Review Emergen- * f Commiss £ nere of the Djsrrict of Columbia 

cy Amendment Act of 1996 (D.C. Act 1 1-473 (see Acts Relati to the Establishment of the 

December 30, 1996, 44 DCR 195), and § 2(a) of District of Columbia and its Various Forms of 

the Community Development Corporations Governmental Organization in Volume 1). 

Money Lender License Tax Exemption Congres- Section 401 of Reorganization Plan No. 3 of 

sional Review Emergency Amendment Act of 1967 (see Reorganization Plans in Volume 1) 

1997 (D.C. Act 12-54, March 31, 1997, 44 DCR transferred all of the functions of the Board of 

2216). Commissioners under this section to a single 

Commissioner. The District of Columbia Self- 
Legislative History of Laws Government and Governmental Reorganization 

Law 1 1-171 the Community Development § ^^ ] a abolished the District of Columbia 
Corporations Money Lender License Tax Ex- Coundl and the office of Commissioner of the 
eruption Amendment Act of 1996, was intro- District of Columbia. These branches of gov- 
duced in Council and assigned Bill No. 11-473, ernment were replaced bv the Council of the 
which was referred to the Committee on Eco- District of Columbia and the Office of Mayor of 
nomic Development. The Bill was adopted on t h e District of Columbia, respectively. Accord- 
first and second readings on June 4, 1996, and ingly, and also pursuant to § 714(a) of such Act 
July 3, 1996, respectively. Signed by the Mayor (D.C. Code, § 1-207. 14(a)), appropriate 
on July 19, 1996, it was assigned Act No. changes in terminology were made in this sec- 
11-318 and transmitted to both Houses of Con- tion. 

Cross References 
Section References 

This section is referred in §§ 26-710 and 28-3303. 

Library References 

Key Numbers Encyclopedias 

Consumer Credit <3=>3. C.J.S. Interest and Usury. 

Westlaw Key Number Search: 92Bk3. C.J.S. Consumer Credit §§ 280 to 293, 306. 

§ 26—904. Register to be kept; contents; inspection; annual statements. 

Every person, firm, voluntary association, joint-stock company, incorporated 
society, or corporation conducting such business shall keep a register, approved 
by said Mayor, showing in English, the amount of money loaned, the date when 
loaned and when due, the person to whom loaned, the property or thing named 
as security for the loan, where the same is located and in whose possession, the 
amount of interest, all fees, commissions, charges, and renewals charged, 
under whatever name. Such register shall be open for inspection to the said 
Mayor, his officers and agents, on every day, except Sundays and legal holidays, 
between the hours of 9:00 in the forenoon and 5:00 in the afternoon. Every 
such person, firm, voluntary association, joint-stock company, incorporated 
society, or corporation conducting such business shall, on or before the 20th 
day of January of each year, make to the said Mayor an annual statement in the 
form of a trial balance of its books on the 31st day of December in each year, 
specifying the different kinds of its liabilities and the different kinds of its 
assets, stating the amount of each, together with such other information as may 
be called for. 

(Feb. 4, 1913, 37 Stat. 658, ch. 26, § 4.) 
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Historical and Statutory Notes 

Prior Codifications Commissioners under this section to a single 

1981 Ed., § 26-704. Commissioner. The District of Columbia Self- 

1 973 Ed § 26-604 Government and Governmental Reorganization 

Act, 87 Stat. 818, §711 (D.C. Code, 
Change in Government § 1-207. 1 1), abolished the District of Columbia 
This section originated at a time when local Council and the Office of Commissioner of the 
government powers were delegated to a Board District of Columbia. These branches of gov- 
of Commissioners of the District of Columbia ernment were replaced by the Council of the 
(see Acts Relating to the Establishment of the District of Columbia and the Office of Mayor of 
District of Columbia and its Various Forms of the District of Columbia, respectively. Accord- 
Governmental Organization in Volume 1). ingly, and also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 14(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

Cross References 
Section References 

This section is referred to in §§ 26-71 and 28-3303. 

Library References 

Key Numbers Encyclopedias 

Consumer Credit ^3. C.J.S. Interest and Usury. 

Westlavv Key Number Search: 92Bk3. C U.S. Consumer Credit §§ 280 to 293, 306. 

§ 26—905. Maximum rate of interest; fees and charges covered; deduction 
from principal prohibited; statement and receipts furnished 
borrower; amount of loans; violations. 

No such person, firm, voluntary association, joint-stock company, incorporat- 
ed society, or corporation shall charge or receive a greater rate of interest upon 
any loan made by him or it that exceeds the lawful rate in the District of 
Columbia set by Chapter 33 of Title 28 on the actual amount of the loan, and 
this charge shall cover all fees, expenses, demands, and services of e\^ery 
character, including notarial and recording fees and charges, except upon the 
foreclosure of the security. The foregoing interest shall not be deducted from 
the principal of loan when same is made. Every such person, firm, voluntary 
association, joint-stock company, incorporated society, or corporation conduct- 
ing such business shall furnish the borrower a written, typewritten, or printed 
statement at the time the loan is made, showing, in English, in clear and 
distinct terms, the amount of the loan, the date when loaned and when due, the 
person to whom the loan is made, the name of the lender, the amount of 
interest charged, and the lender shall give the borrower a plain and complete 
receipt for all payments made on account of the loan at the time such payments 
are made. No such loan greater than $200 shall be made to any 1 person; 
provided, that any person contracting, directly or indirectly, for, or receiving a 
greater rate of interest than that fixed in this chapter, shall forfeit all interest so 
contracted for or received; and in addition thereto shall forfeit to the borrower 
a sum of money, to be deducted from the amount due for principal, equal to 
one-fourth of the principal sum; and provided further, that any person in the 
employ of the government who shall loan money in violation of the provisions 
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of this chapter shall forfeit his office or position, and be removed from the 
same. 

(Feb. 4, 1913, 37 Stat. 659, ch. 26, § 5; Feb. 24, 1987, D.C. Law 6-188, § 2(a), 33 DCR 
7687.) 

Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-705. 
1973 Ed., § 26-605. 

Legislative History of Laws 

Law 6-188, the "Money Lenders Licensing 
Amendment Act of 1986," was introduced in 



Council and assigned Bill No. 6-203, which was 
referred to the Committee on Consumer and 
Regulatory Affairs. The Bill was adopted on 
first and second readings on November 5, 1986 
and November 18, 1 986, respectively. Signed 
by the Mayor on November 25, 1986, it was 
assigned Act No. 6-239 and transmitted to both 
Houses of Congress for its review. 



Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 

Library References 
Key Numbers Encyclopedias 

Consumer Credit <£=>! 1. C.J.S. Interest and Usury. 

Westlaw Key Number Search: 92Bkl 1 . C.J.S. Consumer Credit §§ 293 to 295. 



Notes of Decisions 



Agent and principal 3 
Commissions paid to brokers 
Defense of illegality 2 
Statutory construction 1 



1 . Statutory construction 

Though District of Columbia Loan Shark Act 
of 1913 was primarily intended to regulate and 
limit business of making small loans for securi- 
ty, such Act does have application to loans in 
excess of $200. D.C.C.E. §§ 26-601 et seq., 
26-601, 26-605, 26-610, 28-3303. In re Park- 
wood, Inc., C.A.D.C.1971, 461 F.2d 158, 149 
U.S.App.D.C. 67. Consumer Credit <3^ 4 

2. Defense of illegality 

In replevin by trustee of indorsee finance 
company to recover chattels named in trust 
deed securing a note, evidence that loan was 
usurious, in that an amount in excess of legal 
rate was deducted in advance and that plaintiff 
knew the amount deducted in advance, was 
sufficient to make defense of illegality available 
to defendant. D.C. Code 1940, §§ 28-2703 to 
28-2705. Hartman v. Lubar (Cr.App. 1946) 49 
A.2d 553. Usury <^> 117 

3. Agent and principal 

Evidence supported finding that loan broker 
sued by borrower for usurious interest was bor- 
rower's agent rather than agent of lender. 01 i- 

3 



ver v. United Mortg. Co. (App. 1967) 230 A.2d 
722. Usury <^> 117 

Borrower was not entitled to recover portion 
of commission retained by loan broker for ar- 
ranging loan on ground that transaction was 
usurious in absence of showing that broker was 
acting solely as agent of lender, D.C. Code 
1961, §§ 26-611, 28-2703 et seq., 47-1701 et 
seq. Oliver v. United Mortg. Co. (App. 1967) 
230A.2d722. Usury <^> 113 

Even if loan broker had advanced his own 
funds to borrower, but had done so for conve- 
nience only and with expectation of reimbursing 
himself promptly from funds supplied by lender, 
broker who had retained commission for that 
service was not liable to borrower for allegedly 
usurious interest on ground that broker was 
principal on loan. D.C. Code 1961, §§ 26-601 to 
26-61 1, 28-2703 et seq., 47-1701 et seq. Oliver 
v. United Mortg. Co. (App. 1967) 230 A.2d 722. 
Usury <&* 53 

4. Commissions paid to brokers 

Commission paid by a borrower to a loan 
broker for obtaining a loan from a third person 
does not constitute usury. D.C. Code 1961, 
§§ 26-601 to 26-611, 28-2703 et seq., 47-1701 
et seq. Oliver v. United Mortg. Co. (App. 1967) 
230A.2d722. Usury <^ 53 

The usury statute may be violated by deduct- 
ing a commission in advance as well as by any 
other means by which money in excess of the 
legal rate is exacted. D.C. Code 1940, 
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§ 28-2703. Hartman v. Lubar (Cr.App. 1946) 
. 49A.2d553. Usury @=» 55 

§ 26-906, Complaints; investigation; suspension, revocation, or denial of 
license. 

Any complaint against a licensee or applicant shall be made in writing to the 
Mayor and the Mayor, on the basis of a written complaint or his or her 
initiative, may conduct an investigation. Pursuant to the investigation, the 
Mayor may suspend, revoke, or deny a license to any applicant or licensee who 
violates the provisions of this chapter. Before suspending, revoking, or deny- 
ing a license, the Mayor shall notify the applicant or licensee of his or her right 
to a hearing pursuant to § 2-509. 

(Feb. 4, 1913, 37 Stat. 659, ch. 26, § 6; Feb. 24, 1987, D.C. Law 6-188; § 2(b), 33 DCR 
7687.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-706. F° r legislative history of D.C. Law 6-188, see 

1rt --, t-, , ' c -w ,^, Historical and Statutory Notes following 

1973 Ed., § 26-606. §26-905. 

Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 

Library References 

Key Numbers Encyclopedias 

Consumer Credit <>^3, 17. C.J.S. Interest and Usury. 

Westlaw Key Number Searches: 92Bk3; C.J.S. Consumer Credit §§ 280 to 293, 303 to 

92Bkl7. 309,363. 

§ 26-907. Violations. 

(a) A person violating any provision of this chapter shall, upon conviction, be 
fined $300, imprisoned for not less than 30 days or more than 90 days, or both. 
In addition, the court may order any person violating this chapter to make 
restitution for the value of property illegally obtained as a result of the 
violation. Prosecutions for violations of this chapter or any rules issued 
pursuant to this chapter shall be conducted in the Superior Court of the District 
of Columbia by the Corporation Counsel or any of his or her assistants in the 
name of the District of Columbia. 

(b) Civil fines, penalties, and fees may be imposed as alternative sanctions for 
any infraction of the provisions of this chapter, or any rules or regulations 
issued under the authority of this chapter, pursuant to Chapter 18 of Title 2. 
Adjudication of any infraction of this chapter shall be pursuant to Chapter 1 8 of 
Title 2. 

(Feb. 4, 1913, 37 Stat. 659, ch. 26, § 7; Oct. 5, 1985, D.C. Law 6-42, § 466, 32 DCR 
4450; Feb. 24, 1987, D.C. Law 6-188, § 2(c), 33 DCR 7687; Mar. 8, 1991, D.C. Law 
8-237, § 5, 38 DCR 314.) 
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Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-707. 
1973 Ed., § 26-607. 

Legislative History of Laws 

Law 6-42, the "Department of Consumer and 
Regulatory Affairs Civil Infractions Act of 
1985/' was introduced in Council and assigned 
Bill No. 6-187, which was referred to the Com- 
mittee on Consumer and Regulatory Affairs. 
The Bill was adopted on first and second read- 
ings on June 25, 1985, and July 9, 1985, respec- 
tively. Signed by the Mayor on July 16, 1985, it 
was assigned Act No. 6-60 and transmitted to 
both Houses of Congress for its review. 



For legislative history of D.C. Law 6-188, see 
Historical and Statutory Notes following 
§ 26-905. 

Law 8-237, the "Department of Consumer 
and Regulatory Affairs Civil Infractions Act of 
1985 Technical and Clarifying Amendments Act 
of 1990," was introduced in Council and as- 
signed Bill No. 8-203, which was referred to the 
Committee on Consumer and Regulatory Af- 
fairs. The Bill was adopted on first and second 
readings on December 4, 1990, and December 
18, 1990, respectively. Signed by the Mayor on 
December 27, 1990, it was assigned Act No. 
8-320 and transmitted to both Houses of Con- 
gress for its review. 



Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 



Key Numbers 

Consumer Credit <@=>19, 20. 
Westlaw Key Number Searches: 92Bkl9; 
92Bk20. 



Library References 

Encyclopedias 

C J.S. Interest and Usury. 

C.J.S. Consumer Credit §§ 313 to 316, 365. 



IVotes of Decisions 



In general 1 



1. In general 

Loan sharking statutes criminalize "white col- 
lar" defendants who made unlicensed loans to 
borrowers. D.C. Code 1981, § 26-701. Brown- 
er v. District of Columbia, 1988, 549 A.2d 1 107. 
Usury @» 149 

Defendants' criminal convictions for loan 
sharking, making unlicensed loans, were sup- 
ported by factual evidence; defendants, after 
advertising to help loan money to persons seek- 
ing to avoid foreclosure of their homes, execut- 
ed sham sales and lease back documents requir- 



ing borrowers to make lease payments often 
more onerous than original mortgage payments, 
and required payback of entire loan within on 
year period under buy back provision in sales 
agreement. D.C. Code 1981, § 26-701. 
Browner v. District of Columbia, 1988, 549 A.2d 
1107. Usury <©=> 150 

Defendants, charged with loan sharking, 
which subjected them to maximum penalty of 
$200 and 30 days imprisonment, did not have 
right to a jury trial; loan sharking was malum 
prohibitum. " D.C. Code 1981, §§ 16-705(b), 
26-701; U.S.C.A. Const. Art. 3, §2, cl. 3; 
Amend. 6. Browner v. District of Columbia, 
1988, 549 A.2d 1 107. Jury &* 22(2) 



§ 26—908 . Fees allowed on foreclosure. 

In any foreclosure on any loan made under this chapter no charges for 
attorneys' or agents' fees shall be made or collected which will exceed 10% of 
the amount found due in such foreclosure proceedings. 

(Feb. 4, 1913, 37 Stat. 660, ch. 26, § 8.) 



Prior Codifications 

1981 Ed., § 26-708. 
1973 Ed., § 26-608. 



Historical and Statutory Notes 
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Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 



Key Numbers 

Consumer Credit <&=>\4. 

Westlaw Kev Number Search: 92Bkl4. 



Library References 

Encyclopedias 

C.J.S. Interest and Usury. 

C J.S. Consumer Credit §§ 298 to 300. 



ALR Library 

Excessiveness Or Adequacy Of Attorneys' Fees 
In Matters Involving Real Estate — modern 
Cases, 10 A.L.R. 5th 448. 



Notes of Decisions 



Attorney's fees 1 



1. Attorney's fees 

In absence of any evidence of actual intent of 
the parties, attorney's fee provision in deed of 
trust securing note allowed note's guarantor, 
which had satisfied guarantee following mortga- 
gors' default, to recover attorney's fees incurred 
with respect to actual foreclosure, incurred in 
litigating complaint related to alleged violations 
of law governing terms of mortgages, and in- 
curred in action initiated by mortgagors for 
guarantor's breach of its duties as trustee under 
deed of trust; however, guarantor could not 
recover fees for any work relating to its inde- 
pendent service to mortgagors under real estate 
brokerage contract, or fees based on any alleged 
vexatiousness or bad faith on part of mortga- 
gors. Singer v. Shannon & Luchs Co., 1987, 
670 F.Supp. 1024. Mortgages ©= 581(3) 

Failure by note's guarantor, which satisfied 
guarantee following mortgagors' default, to sub- 
mit any affidavits, other than those from its own 
attorneys, attesting to "bracket" rates or to 
rates usually charged for collections cases or for 
cases of indebtedness secured by mortgages did 
not constitute failure to meet burden of proving 
reasonableness of $80 per hour rate actually 
charged by its attorneys in guarantor's attempt 
to foreclose. Singer v. Shannon & Luchs Co., 
1987, 670 F.Supp. 1024. Mortgages €=> 581(6) 



Reasonable number of hours expended by at- 
torneys for guarantor of note secured by deed of 
trust, in attempting to foreclose after guarantor 
was required to satisfy guarantee, would in- 
clude time spent preparing to foreclose or to 
otherwise attempt to enforce note and deed of 
trust, all activity related to mortgagors' attempts 
to block foreclosure, and all hours related to 
opposition of mortgagors' first appeal of sum- 
mary judgment; however, reasonable number 
of hours would not include time related to guar- 
antor's independent role as mortgagors' real 
estate broker. Singer v. Shannon & Luchs Co., 
1987, 670 F.Supp. 1024. Mortgages ©=> 581(5) 

After guarantor of note secured by deed of 
trust satisfied guarantee due to mortgagors' de- 
fault, it was entitled to recover attorney fees 
incurred in attempting to foreclose in amount of 
$53,750.90, plus costs in amount of $3,574.74, 
under deed of trust's fee provision. Singer v. 
Shannon & Luchs Co., 1987, 670 F.Supp. l024. 
Mortgages <S» 581(5) 

After guarantor of note secured by deed of 
trust satisfied guarantee due to mortgagors' de- 
fault, it was entitled to attorney's fees of 
$12,377.16 and costs of $278.34 incurred in 
connection with its application for attorney's 
fees under deed of trust's fee provision. Singer 
v. Shannon & Luchs Co., 1987, 670 F.Supp. 
1024. Mortgages <£=> 581(5) 



§ 26—909, Penalty provisions in contracts prohibited. 

In any contract made in pursuance of the provisions of this chapter it shall be 
unlawful to incorporate any provision for liquidated or other damages as a 
penalty for any default or forfeiture thereunder. 
(Feb. 4, 1913, 37 Stat. 660, ch. 26, § 9.) 



Prior Codifications 

1981 Ed., § 26-709. 
1973 Ed., § 26-609. 



Historical and Statutory Motes 
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Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 

Library References 

Key Numbers Encyclopedias 

Consumer Credit <S=»10.1. C.J.S. Interest and Usury. 

Westlaw Key Number Search: 92Bk.l0.1. C.J.S. Consumer Credit § 293. 

§ 26—910. Exemption of certain persons and businesses; service of process 
thereupon. 

(a) Nothing contained in this chapter shall be held to apply to the legitimate 
business of national banks, licensed bankers, licensed mortgage brokers, li- 
censed mortgage lenders, any person exempt from licensure under § 26-1102 if 
the activity involves making or brokering a mortgage, trust companies, savings 
banks, building and loan associations, small business investment companies 
licensed and operating under the Small Business Investment Act of 1958, or to 
life insurance companies. As used in this section the term "life insurance 
companies" means and includes any life insurance company authorized to do 
business in the District of Columbia pursuant to Chapters 42 to 47 of Title 31 
and any other life insurance company which has a valid, current license to do 
business as such in any state of the United States. 

(b) Any person or any legal entity exempted from the provisions of this 
chapter by such subsection (a) of this section making loans secured on real or 
personal property in the District of Columbia who or which does not maintain 
an office for doing business in the District of Columbia or a residence in said 
District where such person or legal entity may be served with process in any 
suit arising out of any such transaction or in connection with such property 
shall appoint and maintain at all times in the District of Columbia a resident 
agent upon whom process may be served in any such suit, and shall register 
with the Mayor of the District of Columbia or with his designee the name and 
address of such resident agent. Any such person or legal entity which fails to 
appoint and maintain at all times in the District of Columbia such resident 
agent shall not, while such failure continues, be entitled to the exemption 
provided in this section. Whenever any such person or entity does not have in 
the District of Columbia an agent for service of process or such agent cannot 
with reasonable diligence be found at his registered address, then the said 
Mayor or his designee shall be the agent for the service of process for such 
person or entity. Service of process on the Mayor or his designee shall be 
made by delivering to, and leaving with him, or with any person having charge 
of his office, or with his designee, duplicate copies of the process accompanied 
by a fee in the amount of $2 and such service shall be sufficient service upon 
such person or entity. In the event of such service, the Mayor, or his designee, 
shall immediately cause one of such copies to be forwarded by registered or 
certified mail, addressed to such person or entity at his or its address, as such 
address appears on the records of the Mayor or his designee. Any such service 
shall be returnable in not less than 30 days unless the rules of the court issuing 
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such process prescribe another period, in which case such prescribed period 
shall govern. Nothing contained in this section shall limit or affect the right to 
serve any process, notice, or demand required or permitted by law to be served 
on any such person or entity in any other manner now or hereafter permitted 
by law. 

(c) For the purposes of this section, the term: 

(1) "Community Development Corporation" or "CDC" means any commu- 
nity development corporation recognized by, and under contract with, the 
District of Columbia Department of Housing and Community Development 
(or any successor agency) that is engaged in business and economic develop- 
ment activities in the form of making microloans through the use of funds 
loaned to them by nationally or locally chartered banks or financial institu- 
tions for the specific purpose of microlending, and which organization is 
organized under subchapter I of Chapter 3 of Title 29, and whose articles of 
incorporation and bylaws are consistent with rules and regulations issued by 
the Mayor of the District of Columbia pursuant to subchapter IV of Chapter 
12 of Title 2. 

(2) "Microloans" or "microlending" means a CDC engaging in the practice 
of making or issuing any loans up to, and including, $25,000 to any person 
engaged in business within the District of Columbia. 

(3) "Person" means any natural person, partnership, limited partnership, 
or corporation, including corporations taxed under Subchapter S of the 
Internal Revenue Code. 

(d) No money lender license tax contained in this chapter shall be held to 
apply to a CDC engaged in microlending where the funds used for the 
microlending program were loaned to the CDC by a nationally or locally 
chartered bank or financial institution for the specific purpose of microlending, 
provided that the CDC operates and makes loans only in the geographical 
service area defined in their agreements with the District of Columbia Depart- 
ment of Housing and Community Development. 

(Feb. 4, 1913, 37 Stat. 660, ch. 26, § 10; June 11, 1960, 74 Stat. 196, Pub. L. 86-502, 
§ 7; Dec. 5, 1963, 77 Stat. 344, Pub. L. 88-191, § 1; Feb. 24, 1987, D.C. Law 6-188, 
§ 2(d), 33 DCR 7687; Sept. 9, 1996, D.C. Law 11-155, § 23(a), 43 DCR 4213; Apr. 9, 
1997, D.C. Law 11-171, § 2(b), 43 DCR 4484; June 6, 1998, D.C. Law 12-116, § 4, 45 
DCR 1959.) 

Historical and Statutory Notes 

Prior Codifications Section 4 of D.C. Law 12-101 inserted "any 

1981 Ed., § 26-710. person exempt from licensure under § 26-1002 

1973 Ed., § 26-610. [1981 Ed.] if the activity involves making or 

brokering a mortgage" in the first sentence in 

Temporary Amendments of Section (a) . 

Section 4 of D.C. Law 12-3 inserted "any Section 6(b) of D.C. Law 12-101 provides that 

person exempt from licensure under § 26-1002 the act shall expire after 225 days of its having 

[1981 Ed.] if the activity involves making or taken effect. 

brokering a mortgage" in the first sentence in Emergency Act Amendments 

( a )- For temporary amendment of section, see § 2 

Section 6(b) of D.C. Law 12-3 provides that of the Community Development Corporations 

the act shall expire after 225 days of its having Money Lender License Exemption Emergency 

taken effect. " Amendment Act of 1995 (D.C. Act 1 1-145, Octo- 
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ber 23, 1995, -42 DCR 6046) and § 2 of the 
Community Development Corporations Money 
Lender Licensing Fee and Bonding Exemption 
Legislative Review Emergency Amendment Act 
of 1996 (D.C. Act 11-184, January 23, 1996, 43 
DCR 378). 

For temporary amendment of section, see 
§ 2(b) of the Community Development Corpora- 
tions Money Lender License Tax Exemption 
Congressional Recess Emergency Amendment 
Act of 1996 (D.C. Act 11-399, October 9, 1996, 
43 DCR 5695), § 2(b) of the Community Devel- 
opment Corporations Money Lender License 
Tax Exemption Congressional Review Emergen- 
cy Amendment Act of 1996 (D.C. Act 11-473, 
December 30, 1996, 44 DCR 195), and § 2(b) of 
the Community Development Corporations 
Money Lender License Tax Exemption Congres- 
sional Review Emergency Amendment Act of 
1997 (D.C. Act 12-54, March 31, 1997, 44 DCR 
2216). 

For temporary amendment of section, see § 4 
of the Mortgage Lender and Broker Act of 1996 
Emergency Amendment Act of 1997 (D.C. Act 
12-23, March 3, 1997, 44 DCR 1773), § 4 of the 
Mortgage Lender and Broker Act of 1996 Emer- 
gency Amendment Act of 1997 (D.C. Act 
12-245, January 13, 1998, 45 DCR 656), and 
§ 4 of the Mortgage Lender and Broker Act of 
1996 Congressional Review Emergency Amend- 
ment Act of 1998 (D.C. Act 12-308, March 20, 
1998, 45 DCR 1920). 

Legislative History of Laws 

For legislative history of D.C. Law 6-188, see 
Historical and Statutory Notes following 
§ 26-905. 

Law 1 1-97, the "Community Development 
Corporations Money Lender Licensing Fee and 
Bonding Exemption Temporary Amendment Act 
of 1995," was introduced in Council and as- 
signed Bill No. 1 1-460. The Bill was adopted 
on first and second readings on October 10, 
1995, and December 5, 1995, respectively. 
Signed by the Mayor on December 27, 1995, it 
was assigned Act No. 11-180 and transmitted to 
both Houses of Congress for its review. D.C. 
Law .11-97 became effective on March 5, 1996. 

Law 11-155, the "Mortgage Lender and Bro- 
ker Act of 1 996," was introduced in Council and 
assigned Bill No. 11-637, which was referred to 
the Committee on Economic Development. The 
Bill was adopted on first and second readings 
on May 7, 1996, and June 4, 1996, respectively. 
Signed by the Mayor on June 19, 1996, it was 
assigned Act No. 1 1-309 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 11-155 became effective on September 9, 
1996. 

For legislative history of D.C. Law 11-171, 
see Historical and Statutory Notes following 
§ 26-903. 



Law 12-3, the "Mortgage Lender and Broker 
Act. of 1996 Temporary Amendment Act of 
1997," was introduced in Council and assigned 
Bill No. 12-82. The Bill was adopted on first 
and second readings on February 4, 1997, and 
March 4, 1997, respectively. Signed by the 
Mayor on March 19, 1997, it was assigned Act 
No. 12-45 and transmitted to both Houses of 
Congress for its review. D.C. Law 12-3 became 
effective on May 23, 1997. 

Law 12-101, the "Mortgage Lender and Bro- 
ker Act of 1996 Temporary Amendment Act of 
1998," was introduced in Council and assigned 
Bill No. 12-475. The Bill was adopted on first 
and second readings on December 4, 1997, and 
January 6, 1998, respectively. Signed by the 
Mayor on January 27, 1998, it was assigned Act 
No. 12-277 and transmitted to both Houses of 
Congress for its review. D.C. Law 12-101 be- 
came effective on April 30, 1998. 

Law 12-116, the "Mortgage Lender and Bro- 
ker Act of 1996 Amendment Act of 1998," was 
introduced in Council and assigned Bill No. 
12-426, which was referred to the Committee 
on Economic Development. The Bill was 
adopted on first and second readings on Febru- 
ary 3, 1998, and March 3, 1998, respectively. 
Signed by the Mayor on March 17, 1998, it was 
assigned Act No. 12-313 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 12-116 became effective on June 6, 1998. 

References in Text 

The Small Business Investment Act of 1958, 
referred to in the first sentence of subsection (a) 
of this section, is the Act of August 21, 1958, 72 
Stat. 689, Pub. L. 85-699 and is codified in 
various^ sections of Titles 12, 15, and 18 of the 
United States Code. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.1 1), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
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changes in terminology were made in this sec- 
tion. 

Cross References 
Section References 

This section is referred to in §§ 26-903 and 28-3303. 



Key Numbers 

Banks and Banking <$^18. 
Building and Loan Associations <^46(5). 
Consumer Credit <^>A. 

Westlaw Key Number Searches: 92Bk4 
52kl8; 66k46(5). 



Library References 

C.J.S. Building and Loan Associations, Sav- 
ings and Loan Associations, and Credit Un- 
ions §§ 149 to 150. 

C.J.S. Interest and Usury. 

C.J.S. Consumer Credit §§ 280, 284 to 293. 



Encyclopedias 

C.J.S. Banks and Banking §§ 28 to 30, 663 to 
664. 



Notes of Decisions 



In general 1 
Insurance companies 2 
Real estate brokers 3 



1 . In general 

Defense in violation of District of Columbia 
Loan Shark Act can be used only against those 
unlicensed, nonexempt lenders who actually 
contract for or receive interest in excess of 6%. 
D.C.C.E. § 26-601 et seq. In re Parkwood, Inc., 
C.A.D.C.1971, 461 F.2d 158, 149 U.S.App.D.C. 
67. Consumer Credit <S^ 17 

2. Insurance companies 

District of Columbia Loan Shark Act is appli- 
cable to loans made by life insurance companies 
in regular course of their business and thus 
such companies, until 1963, were not exempt 
from requirement of obtaining license in order 
to make loans at rate of interest in excess of 6%, 
notwithstanding contentions that Act does not 
apply to insurance companies which "invest" 
their funds by making loans secured by real 
estate, that, in view of comprehensive regula- 
tion of insurance companies under certain title 
of District of Columbia Code, they cannot be 
subject to licensing regulation of lending activi- 
ties under Act, and that Act is not intended to 
apply to large loans made by "institutional lend- 
ers" and secured by real estate. D.C.C.E. 
§§ 26-601, 26-610, 26-610(a), 28-3301, 35-105, 



35-535, 35-535(14) (f), 47-1574, 47-1806. In 
re Parkwood, Inc., C.A.D.C.1971, 461 F.2d 158, 
149 U.S.App.D.C. 67. Consumer Credit <^ 4, 
5.1 

Where insurance company, which made a 
loan to prior owners of hotel for purpose of 
providing funds for refinancing hotel property 
and for refurbishing and renovating the hotel, at 
all pertinent times was licensed to do business 
in the District of Columbia under the Life Insur- 
ance Act, the company was exempt from the 
licensing requirements of the Money Lenders 
Act. D.C.C.E. §§ 26-601, 2^610(a), 28-3301, 
35-301 et seq. National Life Ins. Co. v. Silver- 
man, C.A.D.C.1971, 454 F.2d 899, 147 U.S.App. 
D.C. 56. Consumer Credit <&=* 4 

3. Real estate brokers 

Loan which was made by real estate broker- 
mortgage banker in exchange for note of 6 [ k% 
interest and deed of trust on real estate did not 
fall within real estate broker exemption of Dis- 
trict of Columbia Loan Shark Act, notwithstand- 
ing contention that integral part of real estate 
brokerage includes not only negotiations of 
loans on behalf of other investors, but also plac- 
ing of loans on behalf of brokers themselves. 
D.C.C.E. §§ 26-601, 26-610, 45-1401 et seq., 
45-1401, 45-1402, 47-1701 to 47-1709. In re 
Parkwood, Inc., C.A.D.C.1971, 461 F.2d 158, 
149 U.S.App.D.C. 67. Consumer Credit <^> 4 



§ 26— 911 . Enforcement; rules and regulations. 

The enforcement of this chapter shall be intrusted to the Mayor of the District 
of Columbia, and the Council of the District of Columbia is hereby authorized 
and empowered to make all rules and regulations necessary in its judgment for 
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the conduct of such business and the enforcement of this chapter in addition 
hereto and not inconsistent herewith. 

(Feb. 4, 1913, 37 Stat. 660, ch. 26, § 11.) 

Historical and Statutory Notes 

Prior Codifications of Columbia Council, subject to the right of the 

1981 Ed., § 26-71 1. Commissioner as provided in § 406 of the Plan. 

1973 Ed., § 26-611. The District of Columbia Self-Government and 

„. . Governmental Reorganization Act, 87 Stat. 818, 

Change m government § 71 1 (D.C. Code, § 1-207.1 1), abolished the 

Th,s section originated at a tune when local Djstrict of Columbia Council and the office of 

government powers were delegated to a Board ^ .. r , n . A . , f « , ,. 

of Commissioners of the District of Columbia Commissioner of the District of Columbia, 

(see Acts Relating to the Establishment of the These branches of government were replaced by 

District of Columbia and its Various Forms of tne Council of the District of Columbia and the 

Governmental Organization in Volume 1). Sec- 0ffice of Mayor of the District of Columbia, 

tion 402(224) of Reorganization Plan No. 3 of respectively. Accordingly, and also pursuant to 

1967 (see Reorganization Plans in Volume 1) § 714(a) of such Act (D.C. Code, § 1-207.1 4(a)), 

transferred all of the functions of the Board of appropriate changes in terminology were made 

Commissioners under this section to the District in this section. 

Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 

Library References 

Key Numbers Encyclopedias 

Consumer Credit <^3. C.J.S. Interest and Usury. 

Westlaw Key Number Search: 92Bk3. C.J.S. Consumer Credit §§ 280 to 293, 306. 

§ 26—912. Exemption of certain loans; severability. 

(a) No provision of this chapter shall apply with respect to any loan, or to the 
making of any loan: 

(1) To any corporation which is unable to plead any statutes against usury 
in any action; 

(2) Repealed; 

(3) Secured on real estate located outside of the District of Columbia; 

(4) To a borrower residing, doing business, or incorporated outside of the 
District of Columbia; or 

(5) Greater than $25,000. 

(b) If any provision of this section or the application thereof to any person or 
circumstance, is held invalid, the remainder of the section, and the application 
of such provision to other persons or circumstances shall not be affected 
thereby. 

(Feb. 4, 1913, ch. 26, § 14; Dec. 17, 1971, 85 Stat 679, Pub. L. 92-200, § 9(a); Feb. 24, 
1987, D.C. Law 6-188, § 2(e), (0, 33 DCR 7687.) 

Historical and Statutory Notes 

Prior Codifications 1973 Ed., § 26-612. 

1981 Ed., § 26-712. 
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Note 1 

Legislative History of Laws 

For legislative history of D.C. Law 6-188, see 
Historical and Statutory Notes following 
§ 26-905. 

Cross References 
Section References 

This section is referred to in §§ 26-710 and 28-3303. 

Library References 
Key Numbers Encyclopedias 

Consumer Credit ©=>4. C J.S. Interest and Usury. 

Usury C=>83. c Js Consumer Cre a it §§ 192 to 193, 242, 



West] aw Kev Number Searches: 92Bk4; 
398k83. 



251, 280, 284 to 293. 



Notes of Decisions 

In general 1 applies only to small loans on personal security 

(Loan Shark Law). Von Rosen v. Dean, 1930, 

1. In general 41 F * 2d 982 ' 59 A PP DC - 359 - Consumer Cred- 

Loan Shark Law had no application to debt of 
$1 77,500 secured by first trust on realty, since it 
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Chapter 10 
Money Transmissions. 

Section 

26-1001. Definitions. 

26-1002. License required. 

26-1003. Exemptions. 

26-1004. License qualifications. 

26-1005. Permissible investments and statutory trust. 

26-1006. License application. 

26-1007. Bond or other security device. 

26-1008. Application fee. 

26-1009. Issuance of license. 

26-1010. Renewal of license and annual report. 

26-101 1. Special reporting requirements. 

26-1012. Changes in control of a licensee. 

26-1013. Examinations. 

26-1014. Maintenance of records. 

26-1015. Suspension or revocation of licenses. 

26-1016. Authorized delegate contracts. 

26-1017. Authorized delegate conduct, 

26-1018. Revocation or suspension of authorized delegates. 

26-1019. Licensee liability. 

26-1020. Hearings and procedures. 

26-102 1 . Civil penalties. 

26-1022. Enforcement. 

26-1023. Criminal penalties. 

26-1 024. Promulgation of rules. 

26-1 025. Consent to jurisdiction. 

26-1026. Multiple licenses. 

§ 26-1001. Definitions. 

For the purposes of this chapter, the term: 

(1) "Applicant" means a person filing an application for a license under 
this chapter. 

(2) "Authorized delegate" means an entity designated by the licensee under 
the provisions of this chapter to sell or issue payment instruments or engage 
in the business of transmitting money on behalf of a license, 

(3) "Control" means ownership of, or the power to vote, 25% or more of 
the outstanding voting securities of a licensee or controlling person. For 
purposes of determining the percentage of a licensee controlled by any 
person, there shall be aggregated with the person's interest the interest of any 
other person controlled by such person or by any spouse, parent, or child of 
such person. 

(4) "Controlling person" means any person in control of a licensee. 

(5) "Electronic Instrument" means a card or other tangible object for the 
transmission or payment of money (A) which contains a microprocessor chip, 
magnetic stripe, or other means for the storage of information; (B) that is 
prefunded; and (C) for which the value is decremented upon each use. It does 
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not include a card or other tangible object that is redeemable by the issuer in 
the issuer's goods or services. 

(6) "Executive Officer" means the licensee's president, chairman of the 
executive committee, senior officer responsible for the licensee's business, 
chief financial officer, or any other persons who perform similar functions. 

(7) "Key shareholder" means any person, or group of persons acting in 
concert, who owns 25% or more of any voting class of an applicant's stock. 

(8) "Licensee" means a person licensed under this chapter. 

(9) "Material litigation" means any litigation that, according to generally 
accepted accounting principles, is deemed significant to an applicant's or 
licensee's financial health and would be required to be referenced in that 
entity's annual audited financial statements, report to shareholders, or simi- 
lar document. 

(10) "Money transmission" means the sale or issuance of payment instru- 
ments or engaging in the business of receiving money for transmission or 
transmitting money within the United States, or to locations abroad, by any 
and all means, including but not limited to payment instrument, wire, 
facsimile, or electronic transfer. 

(11) "Outstanding payment instrument" means any payment instrument 
issued by the licensee which: 

(A) Has been sold in the United States directly by the licensee, sold by an 
authorized delegate of the licensee in the United States, or which has been 
reported to the licensee as having been sold; and 

(B) Has not yet been paid for by the licensee. 

(12) "Payment instrument" means any written or electronic check, draft, 
money order, travelers check, or other electronic or written instrument or 
order for the transmission or payment of money which is sold or issued to 
one or more persons, whether or not such instrument is negotiable. The term 
"payment instrument" does not include any credit card voucher, any letter of 
credit, or any instrument which is redeemable by the issuer in goods or 
services. 

(13) "Permissible investments" means: 

(A) Cash; 

(B) Certificates of deposit or other debt obligations of a financial institu- 
tion, either domestic or foreign; 

(C) Bills of exchange or time drafts drawn on and accepted by a 
commercial bank, otherwise known as bankers' acceptances, which are 
eligible for purchase by member banks of the Federal Reserve system; 

(D) Any investment bearing a rating of one of the 3 highest grades, as 
defined by a nationally recognized organization that rates such securities; 

(E) Investment securities that are obligations of the United States, its 
agencies, or instrumentalities; or obligations that are guaranteed fully as to 
principal and interest of the United States; or any obligations of any state, 
municipality, or any political subdivision thereof; 

(F) Shares in a money market mutual fund; interest-bearing bills, notes 
or bonds; debentures or stock traded on any national securities exchange 
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or on a national over-the-counter market; mutual funds primarily com- 
posed of such securities; a mutual fund composed of one or more permissi- 
ble investments as set forth herein; 

(G) Any demand borrowing agreement or agreements made to a corpo- 
ration or a subsidiary of a corporation whose capital stock is listed on a 
national exchange; 

(H) Receivables which are due to a licensee from its authorized dele- 
gates pursuant to a contract described in § 26-1016 which are not past due 
or doubtful of collection; or 

(I) any other investments or security device approved by the Superinten- 
dent. 

(14) "Remit" means either to: 

(A) Make direct payment of the funds to the licensee or its representa- 
tives authorized to receive these funds; or 

(B) Deposit the funds in a bank, credit union, savings and loan associa- 
tion, or other similar financial institution in an account specified by the 
licensee. 

(15) "Superintendent" means the Superintendent of the Office of Banking 
and Financial Institutions. 

(July 18, 2000, D.C. Law 13-140, § 2, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws March 7, 2000, and April 4, 2000, respectively. 

Law 13-140, the "Money Transmitters Act of Signed by the Mayor on April 20, 2000, it was 

2000," was introduced in Council and assigned assigned Act No. 13-322 and transmitted to 

Bill No. 13-367, which was referred to the both Houses of Congress for its review. D.C. 

Committee on Economic Development. The Bill ? n 1/inl n „ n tt^*.- ^ r i 10 ~>nnn 

, ^ , £ . t, , K i i. Law 13-140 became effective on July 18, 2000. 

was adopted on first and second readings on J 

§ 26—1002. License required. 

(a) After the effective date of this chapter, no person shall engage in the 
business of money transmission without obtaining a license issued by the 
Superintendent under § 26-1009, except as provided in subsection (d) of this 
section and in § 26-1003. 

(b) A licensee may conduct its business in the District of Columbia at one or 
more locations, directly or indirectly owned by the licensee, or through one or 
more authorized delegates, or both, pursuant to the single license granted to 
the licensee. 

(c) Except as provided in § 26-1012, a license issued pursuant to this 
chapter shall not be transferable or assignable. 

(d) Any person engaged in selling payment instruments pursuant to a license 
issued under Chapter 31 of Title 47 of the District of Columbia Official Code on 
the effective date of this chapter may continue to engage in selling payment 
instruments without a license issued under this chapter until the Superinten- 
dent has acted upon such person's application for a license; provided, that the 
application is filed within 90 day of the effective date of this chapter. 

(July 1 8, 2000, D.C. Law 1 3-1 40, § 3, 47 DCR 343 1 .) 
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Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1 003 . Exemptions. 

(a) This chapter shall not apply to: 

■ (1) The United States or any department, agency, or instrumentality there- 
of; 

(2) The United States Post Office; 

(3) The District of Columbia government; 

(4) Banks, bank holding companies, credit unions, building and loan 
associations, savings and loan associations, savings banks, or mutual banks 
organized under the laws of any state, the District of Columbia or the United 
States; provided, that they do not issue or sell payment instruments through 
authorized delegates who are not banks, bank holding companies, credit 
unions, building and loan associations, savings and loan associations, savings 
banks, or mutual banks; or 

(5) The provision of electronic transfer of government benefits for any 
federal or District of Columbia governmental agency as defined in Federal 
Reserve Board Regulation E or by a contractor for and on behalf of the 
United States, or any department, agency or instrumentality thereof, or the 
District of Columbia government. 

(b) Authorized delegates of a licensee, acting within the scope of authority 
conferred by a written contract as described in § 26-1016 shall not be required 
to obtain a license pursuant to this chapter. 

(July 18, 2000, D.C. Law 13-140, § 4, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26—1004, License qualifications. 

(a) Each licensee under this chapter shall at all times have a net worth of not 
less than $100,000, calculated in accordance with generally accepted account- 
ing principles. Licensees engaging in money transmission at more than one 
location or through authorized delegates shall have an additional net worth of 
$50,000 per location or authorized delegate located in the District of Columbia, 
as applicable. The maximum net worth required for all locations shall not 
exceed $500,000. 

(b) Every corporate applicant, at the time of filing of an application for a 
license under this chapter and at all times after a license is issued, shall be in 
good standing in the state of its incorporation. All non-corporate applicants 
shall, at the time of the filing of an application for a license under this chapter 
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and at all times after a license is issued, be registered or qualified to do 
business in the District of Columbia. 

(July 18, 2000, D.C Law 13-140, § 5, 47 DCR 3431.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1005. Permissible investments and statutory trust. 

(a) Each licensee under this chapter shall at all times possess permissible 
investments having an aggregate market value, calculated in accordance with 
generally accepted accounting principles, of not less than the aggregate face 
amount of all outstanding payment instruments issued or sold by the licensee in 
the United States. This requirement may be waived by the Superintendent if the 
dollar volume of a licensee's outstanding payment instruments does not exceed 
the bond or other security devices posted by the licensee pursuant to 
§ 26-1007. 

(b) Permissible investments, even if commingled with other assets of the 
licensee, shall be deemed by operation of law to be held in trust for the benefit 
of the purchasers and holders of the licensee's outstanding payment instru- 
ments in the event of the bankruptcy of the licensee. 

(July 18, 2000, D.C. Law 13-140, § 6, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-100.1. 

§ 26-1006. License application. 

(a) Each application for a license shall be made in writing, under oath, and 
in a form prescribed by the Superintendent. 

(b) For all applicants, each application shall contain: 

(1) The exact name of the applicant, the applicant's principal address, any 
fictitious or trade name used by the applicant in the conduct of its business, 
and the location of the applicant's business records; 

(2) The history of the applicant's material litigation and criminal convic- 
tions for the 5 year period prior to the date of the application; 

(3) A description of the activities conducted by the applicant and a history 
of operations; 

(4) A description of the business activities in which the applicant seeks to 
be engaged in the District of Columbia; 

(5) A list identifying the applicant's proposed authorized delegates in the 
District of Columbia, if any, at the time of the filing of the license application; 

(6) A sample authorized delegate contract, if applicable; 

(7) A sample form of payment instrument, if applicable; 
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(8) The location or locations at which the applicant and its authorized 
delegates, if any, propose to conduct the licensed activities in the District of 
Columbia; and 

(9) The name and address of the clearing bank or banks on which the 
applicant's payment instruments will be drawn or through which such 
payment instruments will be payable. 

(c) If the applicant is a corporation, the applicant shall also provide: 

(1) The date of the applicant's incorporation and state of incorporation; 

(2) A certificate of good standing from the state in which the applicant was 
incorporated; 

(3) A description of the corporate structure of the applicant, including the 
identity of any parent or subsidiary of the applicant, and the disclosure of 
whether any parent or subsidiary is publicly traded on any stock exchange; 

(4) The name, business and residence address, and employment history for 
the 5 years prior to the date of the application of the applicant's executive 
officers and the officer or managers who will be in charge of the applicant's 
activities to be licensed hereunder; 

(5) The name, business and residence address, and employment history for 
the 5 years prior to the date of the application of any key shareholder of the 
applicant; 

(6) The history of material litigation and criminal convictions for the 5 
years prior to the date of the application of every executive officer or key 
shareholder of the applicant; 

(7) A copy of the applicant's most recent audited financial statement, 
including balance sheet, statement of income or loss, statement of changes in 
shareholder equity, and statement of changes in financial position, and, if 
available, the applicant's audited financial statements for the immediately 
preceding 2 year period. However, if the applicant is a wholly owned 
subsidiary of another corporation, the applicant may submit either the parent 
corporation's consolidated audited financial statements for the current year 
and for the immediately preceding 2 year period or the parent corporation's 
Form 10K reports filed with the United States Securities and Exchange 
Commission for the prior 3 years in lieu of the applicant's financial state- 
ments. If the applicant is a wholly owned subsidiary of a corporation having 
its principal place of business outside the United States, similar documenta- 
tion filed with the parent corporation's non-United States regulator may be 
submitted to satisfy this provision; and 

(8) Copies of all filings, if any, made by the applicant with the United 
States Securities and Exchange Commission, or with a similar regulator in a 
country other than the United States, within the year preceding the date of 
filing of the application. 

(d) If the applicant is not a corporation, the applicant shall also provide: 

(1) The name, business and residence address, personal financial state- 
ment, and employment history for the 5 years prior to the date of the 
application of: 
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(A) Each principal of the applicant; and 

(B) Any other person or persons who will be in charge of the applicant's 
activities to be licensed under this chapter; 

(2) The date of the applicant's registration or qualification to do business 
in the District of Columbia; 

(3) The history of material litigation and criminal convictions for the 5 
years prior to the date of the application for each individual having any 
ownership interest in the applicant and each individual who exercises super- 
visory responsibility with respect to the applicant's activities; and 

(4) Copies of the applicant's audited financial statements, including bal- 
ance sheet, statement of income or loss, and statement of changes in financial 
position, for the current year and, if available, for the immediately preceding 
2 years. 

(e) The Superintendent is authorized, for good cause shown, to waive any 
requirement of this section with respect to any license application or to permit 
a license applicant to submit substituted information in its license application 
in lieu of the information required by this section. 

(July 18, 2000, D.C. Law 13-140, § 7/47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26- 1007c Bond or other security device. 

(a) Each application must be accompanied by a surety bond, irrevocable 
letter of credit, or such other similar security device acceptable to the Superin- 
tendent in the amount of $50,000. If the applicant proposes to engage in 
business at more than one location, through authorized delegates or otherwise, 
then the amount of the security device will be increased by $10,000 per 
location. The maximum amount of the security device required for all locations 
shall not exceed $250,000. The security device shall be in a form satisfactory to 
the Superintendent and shall run to the District of Columbia for the benefit of 
any claimants against the licensee to secure the faithful performance of the 
obligations of the licensee in respect to the receipt, handling, transmission, or 
payment of money in connection with the sale and issuance of payment 
instruments or transmission of money. In the case of a bond, the aggregate 
liability of the surety shall not exceed the principal sum of the bond. Claimants 
against the licensee may themselves bring suit directly on the security device or 
the Superintendent may, through the Office of the Corporation Counsel, bring 
suit on behalf of such claimants, either in one action or in successive actions. 

(b)(1) In lieu of the security device, or of any portion of the principal thereof 
required by subsection (a) of this section, the licensee may deposit with the 
Superintendent, or with such banks in the District of Columbia as the licensee 
may designate and the Superintendent may approve cash, interest-bearing 
stocks and bonds, notes, debentures or other obligations: 
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(A) Of the United States; 

(B) Of any agency or instrumentality of the United States; 

(C) Guaranteed by the United States; 

(D) Of the District of Columbia; or 

(E) Guaranteed by the District of Columbia, in an aggregate amount, 
based upon the lower of principal amount or market value of not less than 
the amount of the security device or portion thereof. 

(2) The securities or cash referenced in paragraph (1) of this subsection 
shall be held and shall secure the obligations in the same manner as the 
security device, but the depositor shall be entitled to receive all interest and 
dividends thereon. 

(3) The licensee may, on the written order of the Superintendent, for good 
cause shown, substitute other securities for those deposited. 

(c) The security device shall be held for 5 years after the licensee ceases 
money transmission operations in the District of Columbia. Notwithstanding 
this provision, the Superintendent may permit the security device to be reduced 
or eliminated prior to that time to the extent that the amount of the licensee's 
payment instruments outstanding in the District of Columbia are reduced. The 
Superintendent may also permit a licensee to substitute a letter of credit or 
such other form of security device acceptable to the Superintendent for the 
security device in place at the time the licensee ceases money transmission 
operations in the District of Columbia. 

(July "18, 2000, D.C. Law 13-140, § 8, 47 DCR 3431.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1008. Application fee. 

Each application must be accompanied by a non-refundable application fee 
in the amount of $500, plus $25 for each location in the District of Columbia. 
The maximum amount of application fees required, for all locations shall not 
exceed $2,500. The application fee shall also constitute the license fee for the 
applicant's first year of activities if the license is granted. 

(July 18, 2000, D.C. Law 13-140, § 9, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26—1009. Issuance of license. 

(a) Upon the filing of a complete application, the Superintendent shall 
investigate the financial condition and responsibility, financial and business 
experience, character, and general fitness of the applicant. The Superintendent 
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may conduct an on-site investigation of the applicant, the reasonable cost of 
which shall be borne by the applicant. If the Superintendent finds that: 

(1) The applicant's business will be conducted honestly, fairly, and in a 
manner commanding the confidence and trust of the community; 

(2) The applicant has fulfilled the requirements imposed by this chapter; 
and 

(3) The applicant has paid the required license fee, the Superintendent 
shall issue a license to the applicant authorizing the applicant to engage in 
the licensed activities in the District of Columbia for a term of one year. If 
these requirements have not been met, the Superintendent shall deny the 
application in writing and set forth the reasons for the denial. 

(b) The Superintendent shall approve or deny every application for an 
original license within 120 days from the date a complete application is 
submitted, which period may be extended by the written consent of the 
applicant. The Superintendent shall notify the applicant of the date when the 
application is deemed complete. In the absence of approval or denial of the 
application, or consent to the extension of the 120 day period, the application is 
deemed approved and the Superintendent shall issue the license effective as of 
the first day after the 120 day or extended period has elapsed. 

(c) Any applicant aggrieved by a denial issued by the Superintendent under 
this section may at any time within 30 days after the date of receipt of written 
notice of the denial contest the denial by serving a response on the Superinten- 
dent. The Superintendent shall set a date for a hearing not later than 60 days 
after service of the response, unless a later date is set with the consent of the 
denied applicant. 

(July 18, 2000, D.C. Law 13-140, § 10, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1010. Renewal of license and annual report. 

(a) The annual fee for renewal of a license shall be $500, plus $25 for each 
location in the District of Columbia, but not to exceed a maximum aggregate 
amount of $2,500. The renewal term of a license shall be one calendar year. 

(b) The renewal fee shall be accompanied by a report, in a form prescribed 
by rule by the Superintendent, which form shall be sent by the Superintendent 
to each licensee no later than 3 months immediately preceding December 3 1 of 
each year. The licensee must include in its annual renewal report: 

(1) A copy of its most recent audited consolidated annual financial state- 
ment, including balance sheet, statement of income or loss, statement of 
changes in shareholder's equity and statement of changes in financial posi- 
tion, or, in the case of a licensee that is a wholly owned subsidiary of another 
corporation, the consolidated audited annual financial statement of the 
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parent corporation may be filed in lieu of the licensee's audited annual 
financial statement; 

(2) The number of payment instruments sold by the licensee in the District 
of Columbia, the dollar amount of those instruments, and the dollar amount 
of those instruments currently outstanding for the most recent quarter for 
which data is available prior to the date of the filing of the renewal 
application, but in no event more than 120 days prior to the renewal date; 

(3) Any material changes to any of the information submitted by the 
licensee on its original application which have not previously been reported 
to the Superintendent on any other report required to be filed under this 
chapter; 

(4) A list of the licensee's permissible investments; and 

(5) A list of the locations within the District of Columbia at which business 
regulated by this chapter is being conducted by either the licensee or its 
authorized delegate. 

(July 18, 2000, D.C. Law 13-140, § 11, 47 DCR3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26—101 1. Special reporting requirements. 

Within 15 days of the occurrence of any of the events listed below, a licensee 
shall file a written report with the Superintendent describing the event and its 
expected impact on the licensee's activities in the District: 

(1) The filing for bankruptcy or reorganization by the licensee; 

(2) The institution of revocation or suspension proceedings against the 
licensee by any state or governmental authority with regard to the licensees' 
money transmission activities; 

(3) Any felony indictment of the licensee or any of its key officers or 
directors related to money transmission activities; or 

(4) Any felony conviction of the licensee or any of its key officers or 
directors related to money transmission activities. 

(July 18, 2000, D.C. Law 13-140, § 12, 47 DCR 3431.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26—1012. Changes in control of a licensee. 

(a) Except as provided in this section, no person shall directly or indirectly 
acquire control of a licensee without the prior written approval of the Superin- 
tendent. In order to obtain approval, a person shall: 

(1) Notify the Superintendent 30 days in advance of the proposed change 
in control of a licensee; 
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(2) File an application with the Superintendent in such form as the 
Superintendent may prescribe; 

(3) Deliver such other information to the Superintendent as the Superin- 
tendent may require concerning the financial responsibility, background, 
experience, and activities of the applicant, its directors, officers, principals, 
and members, and of any proposed new directors, officers, principals, or 
members of the licensee; and 

(4) Pay an application fee in the amount that the Superintendent shall 
prescribe. 

(b) The Superintendent shall deny the application to acquire control of a 
licensee if the Superintendent finds that the acquisition of control is contrary to 
law or that disapproval is reasonably necessary to protect the interest of the 
public. In making that determination, the Superintendent shall consider the 
following: 

(1) Whether the financial condition of the person who seeks to acquire 
control might jeopardize the financial condition of the business or the 
interests of the public in the conduct of the business regulated under this 
chapter; and 

(2) Whether the financial responsibility, character, competence, experi- 
ence, integrity, and general fitness of the applicant, and if applicable, its 
directors, officers, principals, and members and any proposed new directors, 
officers, principals, and members who warrant the belief that the business 
will not be operated efficiently and fairly and in accordance with the law and 
that it would not be in the interests of the public to permit that person to 
control the licensee. 

(c) The Superintendent shall grant or deny the application within 60 days 
after the date when a completed application, accompanied by the required 
filing fee, is filed, unless the period is extended by order of the Superintendent 
reciting the reasons for the extension. If the application is denied, the Superin- 
tendent shall notify the applicant of the denial and the reasons for the denial. 

(d) The provisions of this section shall not apply to a person who purchases a 
controlling amount of shares on a national stock exchange of a publicly held 
licensee until the licensee has actual notice of the purchase. Within 5 days of 
actual notice, the licensee shall notify the Superintendent in writing of the 
purchase. The person who acquires control shall comply with subsections (a)(2) 
through (4) of this section. 

(e) Whenever control of a licensee is acquired or exercised in violation of this 
section, the license of the licensee shall be deemed revoked as of the date of the 
unlawful acquisition of control. Such licensee, or its controlling person, shall 
surrender the license to the Superintendent on demand. 

(f) Nothing in this section shall prohibit a person from negotiating or 
entering into agreements subject to the condition that the acquisition of control 
will not be effective until approved by the Superintendent. 

(July 18, 2000, D.C. Law 13-140, § 13, 47 DCR 3431.) 
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Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1013. Examinations. 

(a) The Superintendent may in his discretion conduct an on-site examination 
of a licensee upon 45 days written notice to the licensee. The licensee shall pay 
all reasonably incurred costs of the examination. The on-site examination may 
be conducted in conjunction with examinations to be performed by representa- 
tives of agencies of another state. The Superintendent, in lieu of an on-site 
examination, may accept the examination report of an agency of another state; 
or a report prepared by an independent accounting firm; and reports so 
accepted shall be considered for all purposes as an official report of the 
Superintendent. 

(b) The Superintendent may (1) request financial data from a licensee in 
addition to that required under § 26-1010 or (2) conduct an on-site examina- 
tion of a licensee, authorized delegate or location of a licensee within the 
District of Columbia without prior notice to the authorized delegate or licensee 
if the Superintendent has a reasonable basis to believe that the licensee or 
authorized delegate is not in compliance with this chapter. When the Superin- 
tendent examines an authorized delegate's operations, the authorized delegate 
shall pay all reasonably incurred costs of the examination. When the Superin- 
tendent examines a licensee's location within the District of Columbia, the 
licensee shall pay all reasonably incurred costs of the examination. 

(July 18, 2000, D.C. Law 13-140, § 14, 47 DCR3431.) 

Historical and Statutory Motes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26—1014o Maintenance of records. 

(a) Each licensee, shall make, keep and preserve the following books, ac- 
counts and other records for a period of 3 years: 

(1) A record of each payment instrument sold; 

(2) A general ledger containing all assets, liability, capital, income and 
expense accounts, which general ledger shall be posted at least monthly; 

(3) Settlement sheets received from authorized delegates; 

(4) Bank statements and bank reconciliation records; 

(5) Records of outstanding payment instruments; 

(6) Records of each payment instrument paid within the 3 year period; 

(7) A list of the names and addresses of all of the licensee's authorized 
delegates; and 

(8) Records it is required to maintain pursuant to 31 C.F.R. Part 103. 
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(b) Maintenance of such documents as are required by this section in a 
photographic, electronic, or other similar form shall constitute compliance with 
this section. 

(c) Records may be maintained at a location other than within the District of 
Columbia so long as they are made accessible to the Superintendent within 7 
days of written notice by the Superintendent. 

(July 18, 2000, D.C. Law 13-140, § 15, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1 015. Suspension or revocation of licenses. 

After notice and hearing, the Superintendent may suspend or revoke a 
licensee's license if the Superintendent finds that: 

(1) Any fact or condition exists that, if it had existed at the time when the 
licensee applied for its license, would have been grounds for denying the 
application; 

(2) The licensee's net worth becomes inadequate and the licensee, after 10 
days written notice from the Superintendent, fails to take such steps as the 
Superintendent deems necessary to remedy such deficiency; 

(3) The licensee knowingly violates any material provision of this chapter 
or any rule or order validly promulgated by the Superintendent under 
authority of this chapter; 

(4) The licensee is conducting its business in an unsafe or unsound man- 
ner; 

(5) The licensee is insolvent; 

(6) The licensee has suspended payment of its obligations, has made an 
assignment for the benefit of its creditors, or has admitted in writing its 
inability to pay its debts as they become due; 

(7) The licensee has applied for an adjudication of bankruptcy, reorganiza- 
tion, arrangement, or other relief under any bankruptcy; 

(8) The licensee refuses to permit the Superintendent to make any exami- 
nation authorized by this chapter; 

(9) The licensee willfully fails to make any report required by this chapter; 
or 

(10) The licensee has willfully violated any provision of the regulations set 
forth at 31 C.F.R. Part 103. 

(July 18, 2000, D.C. Law 13-140, § 16, 47 DCR 3431.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 
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§ 26-1016. Authorized delegate contracts. 

A Licensee which purposes to conduct licensed activities through an autho- 
rized delegate shall authorize each delegate to operate pursuant to an express 
written contract appointing the person as its delegate with authority to engage 
in money transmission on behalf of the licensee. 

(July 18, 2000, D.C. Law 13-140, § 17, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26— 1017. Authorized delegate conduct. 

(a) An authorizing delegate shall not make any fraudulent or false statement 
or misrepresentation to a licensee or to the Superintendent. 

(b) All money transmission or sale or issuance of payment instrument activi- 
ties conducted by authorized delegates shall be strictly in accordance with the 
licensee's written procedures provided to the authorized delegate. 

(c) An authorized delegate shall remit all money owing to the licensee in 
accordance with the terms of the contract between the licensee and the 
authorized delegate. An authorized delegate who fails to remit all money owing 
to a licensee within the time required shall be liable to the licensee for treble 
damages. The Superintendent shall have the discretion to set, by regulation, the 
maximum remittance time, 

(d) An authorized delegate is deemed to consent to inspection by the Super- 
intendent, with or without prior notice to the licensee or authorized delegate, of 
the books and records of the authorized delegate when the Superintendent has 
a reasonable basis to believe that the licensee or authorized delegate is not in 
compliance with this chapter. 

(e) An authorized delegate is under a duty to act only as authorized under the 
contract with the licensee. An authorized delegate who exceeds its authority is 
subject to cancellation of its contract and further disciplinary action by the 
Superintendent. 

(f) All funds, less fees, received by an authorized delegate of a licensee from 
the sale or delivery of a payment instrument issued by a licensee or received by 
an authorized delegate for transmission shall, from the time such funds are 
received by such authorized delegate until such time when the funds or an 
equivalent amount are remitted by the authorized delegate to the licensee, 
constitute trust funds owned by and belonging to the licensee. If an authorized 
delegate commingles any such funds with any other funds or property owned or 
controlled by the authorized delegate, all. commingled proceeds and other 
property shall be impressed with a trust in favor of the licensee in an amount 
equal to the amount of the proceeds due the licensee. 
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(g) An authorized delegate shall report to the licensee the theft or loss of 
payment instruments within 24 hours from the time it knew or should have 
known of the theft or loss. 

(July 18, 2000, D.C. Law 13-140, § 18, 47 DCR 3431.) 

Historical and Statutory Motes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1018. Revocation or suspension of authorized delegates. 

(a) If, after notice and a hearing, the Superintendent finds that an authorized 
delegate of a licensee or any director, officer, employee, or controlling person 
of the authorized delegate (1) has violated any provision of this chapter or of 
any rule or regulation or order issued under this chapter, (2) has engaged or 
participated in any unsafe or unsound act with respect to the business of selling 
or issuing payment instruments of the licensee or the business of money 
transmission, (3) has willfully violated any provision of the regulations set forth 
in 31 C.F.R. Part 103, or (4) has made, or caused to be made in any application 
or report filed with the Superintendent or in any proceeding before the 
Superintendent, any statement which was at the time and in the circumstances 
under which it was made, false or misleading with respect to any material fact, 
or has omitted to state in any such application or report any material fact 
which is required to be stated therein, the Superintendent may issue an order 
suspending or barring the authorized delegate from continuing to be, or 
becoming, an authorized delegate of any licensee during the period for which 
the order is in effect. Upon issuance of the order, the licensee shall terminate its 
relationship with the authorized delegate according to the terms of the order. 

(b) An authorized delegate to whom an order is issued under this section may 
apply to the Superintendent to modify or rescind such order. The Superinten- 
dent shall not grant such application unless the Superintendent finds that it is 
in the public interest to do so and that it is reasonable to believe that such 
person will, if such person is permitted to resume being an authorized delegate 
of a licensee, comply with all applicable provisions of this chapter and of any 
regulation or order issued under this chapter. 

(July 18, 2000, D.C. Law 13-140, § 19, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1019. Licensee liability. 

The liability of a licensee to any person for a money transmission conducted 
by the licensee, or an authorized delegate of the licensee, on behalf of the 
person shall be limited to the amount of money transmitted or the face amount 
of the payment instrument purchased. 

(July 18, 2000, D.C. Law 13-140, § 20, 47 DCR 3431.) 
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Historical and Statutory Notes 

Legislative History of Laws 

For Law 1.3-140, see notes following 
§ 26-1001. 

§ 26-1020. Hearings and procedures. 

The provisions of subchapter I of Chapter 5 of Title 2 shall apply to any 
hearing afforded pursuant to this chapter. 

(July 18,2000, D.C. Law 13-140, § 21, 47DCR3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1021. Civil penalties. 

(a) Any person who violates any provision of this chapter, any rule or 
regulation or order issued or promulgated pursuant to this chapter, or any 
order of the Superintendent directed to that person, shall be liable for a penalty 
of not more than $1,000 for each violation. 

(b) The Corporation Counsel may bring proceedings to recover all amounts 
due to the District under this section. 

(c) The Superintendent, in the exercise of his reasonable judgment, is autho- 
rized to compromise, settle, and collect civil penalties with or from any person 
for violations of any provision of this chapter, or of any rule, regulation or 
order issued or promulgated pursuant to this chapter. 

(July 18, 2000, D.C. Law 13-140, § 22, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1022. Enforcement. 

(a) The Superintendent may institute an administrative cease and desist 
proceeding if the Superintendent determines that a licensee or person required 
to have a license under this chapter or an authorized delegate has violated, is 
violating, or is about to violate any provision of this chapter or any rule, 
regulation or order imposed by the Superintendent, or written agreement 
entered into with the Superintendent pursuant to this chapter. 

(b) (1) A cease and desist proceeding shall be initiated by the issuance of a 
notice of charges which shall contain a statement of facts describing the alleged 
violations. 

(2) The notice of charges shall set a date, time, and place at which a 
hearing will be held to determine whether a cease and desist order should be 
issued against a licensee or person required to have a license. The hearing 
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date shall be no earlier than 30 days and no later than 60 days, after the date 
of service of the notice, unless otherwise prescribed by the Superintendent or 
the hearing officer. 

(c) A cease and desist order may require the person licensed, or required to 
be licensed, or authorized delegate to cease and desist the violation. 

(d) The Superintendent may issue and serve upon the licensee, or person 
required to be licensed, or authorized delegate a final cease and desist order if: 

(1) The licensee or person or authorized delegate agrees to settle the 
proceeding by consenting to the order as negotiated by the Superintendent, 
prior to the commencement of the hearing; 

(2) The licensee or person or authorized delegate served with the notice of 
charges fails to appear at the hearing, in which case the licensee or person or 
authorized delegate shall be deemed to have consented to the order as issued; 
or 

(3) Substantial evidence in the hearing record supports the determination 
of the Superintendent that the violation or violations specified in the notice of 
charges has transpired. 

(e) A final cease and desist order shall become effective 10 days after the 
service of the order in accordance with subsection (d) of this section, except 
that a final cease and desist order which has been issued upon consent shall 
become effective upon the date specified in the order. A final cease and desist 
order shall remain in effect until it is stayed, modified, terminated, or set aside 
by the Superintendent or a reviewing court. 

(July 18, 2000, D.C. Law 13-140, § 23, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1023, Criminal penalties. 

(a) Any person who knowingly and willfully violates any provision of this 
chapter for which a penalty is not specifically provided shall be guilty of a 
misdemeanor and, on conviction thereof, shall be fined not more than $5,000, 
or imprisoned for more than 1 year, or both. 

(b) Any person who knowingly and willfully makes a material, false state- 
ment in any document filed or required to be filed under this chapter with the 
intent to deceive the recipient of the document shall be guilty of a felony and, 
on conviction thereof, shall be fined not more than $10,000, or imprisoned for 
not more than 3 years, or both. 

(c) Any person who engages in the business of money transmission without a 
license as provided herein shall be guilty of a felony and, on conviction thereof, 
shall be fined not more than $25,000, or imprisoned for not more than 5 years, 
or both. 

(July 18, 2000, D.C. Law 13-140, § 24, 47 DCR 3431.) 
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Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1024, Promulgation of rules. 

The Superintendent is authorized to promulgate rules and regulations to 
implement this chapter. 
(July 18, 2000, D.C. Law 13-140, § 25, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1025, Consent to jurisdiction. 

Any licensee, authorized delegate, or other person who knowingly engages in 
business activities that are regulated under this chapter, with or without filing 
an application, is deemed to have consented to the jurisdiction of the courts of 
the District of Columbia for all actions arising under this chapter. 

(July 18, 2000, D.C. Law 13-140, § 26, 47 DCR 3431.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-140, see notes following 
§ 26-1001. 

§ 26-1026. Multiple licenses. 

Any person licensed under this chapter shall not be required to obtain a 
separate license to engage in cashing of checks in the District of Columbia 
under Chapter 3 of this title. 

(July 18, 2000, D.C. Law 13-140, § 27, 47 DCR 3431.) 

Historical and Statutory Notes 

Temporary Amendments of Section Act 12-439, November 10, 1998, 45 DCR 6110), 

Section 13 of D.C. Law 12-210 and § 201 of § 12(a)-(f) of the Child Support and Welfare 

D.C. Law .13-57 (46 DCR 8894) each added Reform Compliance Legislative Review Emer- 

sections designated as §§ 26-1301 to 26-1306 genoy Amendment Act of 1998 (D.C. Act 

[1981 Ed.], relating to data match requirements 12-503, February 2, 1999, 45 DCR 8495), and 

for financial institutions. § 12(a)-(f) of the Child Support and Welfare 

Section 15(b) of D.C. Law 12-210 and Reform Compliance Second Congressional Re- 

§ 401(b) of D.C Law 13-57 each provide that view Emergency Amendment Act of 1998 (D.C. 

their respective act shall expire after 225 days Act 12 - 600 ' January 20, 1999, 46 DCR 1239). 

of having taken effect. For temporary (90-day) addition of 

§§ 26-1301 to 26-1306 [1981 Ed.], see § 201(a) 

Emergency Act Amendments to (f) of the Child Support and Welfare Reform 

For temporary addition of a new Chapter 13 Compliance Emergency Amendment Act of 

of Title 26, comprised of §§ 26-1301 through 1999 (D.C. Act 13-126, August 4, 1999, 46 DCR 

26-1306 [1981 Ed.], see § 12(a)-(f) of the Child 6606). 

Support and Welfare Reform Compliance Sec- For temporary (90-day) addition of 

ond Emergency Amendment Act of 1998 (D.C. §§ 26-1301 to 26-1306 [1981 Ed.], see § 201(a) 
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to (f) of the Child Support and Welfare Reform Compliance Congressional Review Emergency 

Compliance Legislative Review Emergency Amendment Act of 1999 (D.C. Act 13-241, Janu- 

Amendment Act of 1999 (D.C. Act 13-177, No- ary 1 1, 2000, 47 DCR 581). 
vember 2, 1 999, 46 DCR 9678). 

For temporary (90-day) addition of Legislative History of Laws 

§§ 26-1301 to 26-1306 [1981 Ed.], see § 201(a) For Law 13-140, see notes following 

to (0 of the Child Support and Welfare Reform § 26-1001. 
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Chapter 11 
Mortgage Lenders and Brokers. 

Section 

26-1101. Definitions. 

26—1 102. Exemptions. 

26-1 103. License requirements. 

26-1 104. Issuance of license. 

26-1105. Acquisition of control; application. 

26-1106. Rejection of license application. 

26-1 107. License expiration and renewal; annual fee. 

26-1108. Change of place of business. 

26-1 109. Record keeping requirements. 

26-1 1 10. Annual report. 

26-1111. Surrender of license. 

26-1 1 12. Examinations and investigations. 

26-1113. Required loan disclosures. 

26-1114. Prohibited practices. 

26-1115. Escrow accounts . 

26-1 1 1.6. Advertising. 

26-1 1 1 7. Evasive business tactics. 

26-1 1 18. Suspension, revocation, and enforcement. 

26-1 1 19. Hearing procedures. 

26-1 120. Limitation on name of mortgage business. 

26-1 121. Authority of Superintendent to issue rules and regulations. 

§ 26-1101. Definitions. 

For the purposes of this chapter, the term: 

■ (1) "Borrower" means a person who submits an application for a loan 
secured by a first or subordinate mortgage or deed of trust on a single to 
4-family home to be occupied by the borrower as the borrower's primary 
residence. 

(2) "Commitment" means a written, specific, binding agreement between a 
borrower and a lender which sets forth the terms of the loan being extended 
to the borrower. 

(3) "District" means the District of Columbia. 

(4) "Federally approved seller-servicers" means a mortgage lender that 
has been approved as a seller-servicer by: 

(A) The Federal Home Loan Mortgage Corporation; 

(B) The Federal National Mortgage Association; or 

(C) The Government National Mortgage Association. 

(5) "Financing agreement" means a written agreement between a borrow- 
er and a lender which sets forth the terms of a purchase money loan or a 
refinancing of an existing loan that: 

(A) Results in or is secured by a first or subordinate mortgage or deed of 
trust on a single to 4-family home to be occupied by the borrower; and 

(B) Is offered or extended to the borrower. 

(6) "Interest in real property" includes: 
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(A) A confessed judgment note or consent judgment required or obtained 
by any person acting as a mortgage lender or mortgage broker for the 
purpose of acquiring a lien on residential real property; 

(B) A sale and leaseback required or obtained by any person acting as a 
mortgage lender or mortgage broker for the purpose of creating a lien on 
residential real property; 

(C) A mortgage, deed of trust, or lien other than a judgment lien, on 
residential real property; and 

(D) Any other security interest that has the effect of creating a lien on 
residential real property in the District of Columbia. 

(7) "License" means a license issued by the Superintendent under this 
chapter to authorize a person to engage in business as a mortgage lender or 
mortgage broker. 

(8) "Licensee" means a person who is licensed as a mortgage lender or 
mortgage broker under this chapter. 

(9) "Loan application" means the submission of a borrower's financial 
information in anticipation of a credit decision, whether written or comput- 
er-generated, relating to a mortgage loan. If the submission does not state 
or identify a specific property, the submission is an application for a pre- 
qualification and not an application for a mortgage loan. The subsequent 
addition of an identified property to the submission converts the submission 
to an application for a mortgage loan. 

(10) "Mortgage broker" means any person who, for compensation or gain, 
or in the expectation of compensation or gain, either directly or indirectly 
accepts or offers to accept an application for a mortgage loan, solicits or 
offers to solicit a mortgage loan on behalf of a borrower, or negotiates or 
offers to negotiate the terms and conditions of a mortgage loan on behalf of a 
lender. 

(11) "Mortgage lender" means: 

(A) Any person who: 
(i) Repealed. 

(ii) Makes a mortgage loan to any person; or 

(iii) Engages in the business of servicing mortgage loans for others or 
collecting or otherwise receiving mortgage loan payments directly from 
borrowers for distribution to any other person. 

(B) A mortgage lender does not include: 

(i) A financial institution that accepts deposits and is regulated under 
this title; 

(ii) The Federal Home Loan Mortgage Corporation; 

(iii) The Federal National Mortgage Association; 

(iv) The Government National Mortgage Association; or 

(v) Any person engaged exclusively in the acquisition of all or any 
portion of a mortgage loan under any federal, state, or local governmen- 
tal program of mortgage loan purchases. 
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(12) "Mortgage loan" means any loan or other extension of credit that is 
secured, in whole or in part, by any interest in residential real property in the 
District of Columbia. 

(13) "Nonprofit corporation" means a corporation no part of the income 
of which is distributable to its members, directors or officers. Nothing in this 
chapter shall be construed as prohibiting the payment of reasonable compen- 
sation for services rendered and the making of distribution upon dissolution 
of final liquidation. 

(14) "Person" means an individual, firm, corporation, business trust, es- 
tate, trust, partnership, association, 2 or more persons having a joint or 
common interest, or any other legal or commercial entity, or group of 
individuals however organized. 

(15) "Principal" means any person who, directly or indirectly, owns or 
controls 10% or more of the outstanding stock of a stock corporation or 10% 
or greater interest in a nonstock corporation or a limited liability company. 

(16) "Residential real property" means any owner-occupied real property 
located in the District of Columbia, which property has a dwelling on it 
designed principally as a residence with accommodations for not more man 4 
families. This term does not include any real property held primarily for 
rental, investment, or the generation of income through any commercial or 
industrial enterprise. 

(17) "Superintendent" means the Superintendent of the District of Colum- 
bia Office of Banking and Financial Institutions. 

(18) "Washington, D.C. metropolitan region" means the District of Colum- 
bia, the counties of Montgomery and Prince Georges in the State of Mary- 
land, the counties of Arlington and Fairfax, and the cities of Alexandria and 
Falls Church in the Commonwealth of Virginia. 

(Sept. 9, 1996, D.C. Law 11-155, § 2, 43 DCR 4213; June 6, 1998, D.C. Law 12-116, 
§ 2(a), 45 DCR 1959.) 

Historical and Statutory Notes 

Prior Codifications § 2(a) of the Mortgage Lender and Broker Act 

1981 Ed., § 26-1001. of 1996 Second Emergency Amendment Act of 

1997 (D.C. Act 12-245, January 13, 1998, 45 

Temporary Amendments of Section DCR 656), and § 2(a) of the Mortgage Lender- 
Section 2(a) of D.C. Law 12-3 rewrote (9); and Broker Act of 1996 Congressional Review 

and repealed (11 )(A)(i). Emergency Amendment Act of 1998 (D.C. Act 

Section 6(b) of D.C. Law 12-3 provides that 12-308, March 20, 1998, 45 DCR 1920). 

the act shall expire after 225 days of its having 

taken effect. Legislative History of Laws 

Section 2(a) of D.C. Law 12-101 rewrote (9); Law 11-155, the "Mortgage Lender and Bro- 

and repealed (1 l)(A)(i). ker Act of 1996," was introduced in Council and 

Section 6(b) of D.C. Law 12-101 provides that assigned Bill No. 1 1-637, which was referred to 

the act shall expire after 225 days of its having the Committee on Economic Development. The 

taken effect. Bill was adopted on first and second readings 

on May 1, 1996, and June 4, 1996, respectively. 

Emergency Act Amendments Signed by the Mayor on June 1.9, 1996, it was 

For temporary amendment of section, see assigned Act No. 11-309 and transmitted to 

§ 2(a) of the Mortgage Lender and Broker Act both Houses of Congress for its review. D.C. 

of 1996 Emergency Amendment Act of 1997 Law 11.-1.55 became effective on September 9, 

(D.C. Act 12-23, March 3, 1997, 44 DCR 1773), 1996. 
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Law 12-3, the "Mortgage Lender and Broker Mayor on January 27, 1998, it was assigned Act 

Act of 1996 Temporary Amendment Act of No. 12-277 and transmitted to both Houses of 

1997," was introduced in Council and assigned Congress for its review. D.C. Law 12-101 be- 

Bill No. 12-82. The Bill was adopted on first came effective on April 30, 1998. 

and second readings on February 4, 1997, and T in , , , , ,,., . , , „ 

March 4 1997 respectively Signed by the Law 12-116, the Mortgage Lender and Bro- 

Mayor on March 19, 1997, it was assigned Act ker A f °[ 19% Amendment Act of 1998 " was 

No. 12-45 and transmitted to both Houses of introduced m Council and assigned Bill No. 

Congress for its review. D.C. Law 12-3 became 12-426, which was referred to the Committee 

effective on May 23, 1 997. on Economic Development. The Bill was 

Law 12-101, the "Mortgage Lender and Bro- adopted on first and second readings on Febru- 

ker Act of 1996 Temporary Amendment Act of ary 3, 1998, and March 3, 1998, respectively. 

1998," was introduced in Council and assigned Signed by the Mayor on March 17, 1998, it was 

Bill No. 12-475. The Bill was adopted on first assigned Act No. 12-313 and transmitted to 

and second readings on December 4, 1997, and both Houses of Congress for its review. D.C. 

January 6, 1998, respectively. Signed by the Law 12-116 became effective on June 6, 1998. 

Library References 
Key Numbers Encyclopedias 

Brokers <3=»2. CJ.S. Brokers §§ 2 to 6. 

Westlaw Key Number Search: 65k2. 

§ 26-1102, Exemptions. 

The provisions of this chapter shall not apply to: 

(1) Any bank, trust company, savings bank, savings and loan association, 
or credit union incorporated or chartered under the laws of the United 
States, any state or territory of the United States, or the District, and any 
other financial institution incorporated or chartered under the laws of the 
District or of the United States, that accepts deposits and is regulated under 
this title, and subsidiaries and affiliates of such entities which maintain their 
principal office or a branch office in the District of Columbia and in which 
the lender, subsidiary, or affiliate is subject to the general supervision or 
regulation of, or subject to audit or examination by, a regulatory body or 
agency of the United States, any state or territory of the United States, or the 
District; 

(2) Any insurance company authorized to do business in the District; 

(3) Any corporate instrumentality of the United States government includ- 
ing: 

(A) The Federal Home Loan Mortgage Corporation; 

(B) The Federal National Mortgage Association; and 

(C) The Government National Mortgage Association; 

(4) Any person who makes or brokers 3 or fewer mortgage loans per 
calendar year; 

(5) Any person who takes back a deferred purchase money mortgage in 
connection with the sale of: 

(A) Residential real property owned by, and titled in the name of, that 
person; or 

(B) A new residential dwelling that the person built. 

(6) A person making a mortgage loan to a borrower who is the person's 
spouse, child, child's spouse, parent, sibling, grandparent, grandchild, or 
grandchild's spouse; 
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(7) Nonprofit corporations making mortgage loans to promote home own- 
ership or improvements for very low, lower, and moderate income house- 
holds as defined in Chapter 25 of Title 14 of the District of Columbia 
Municipal Regulations; 

(8) Agencies of the federal government, the District, or any state or 
municipal government, or any quasi-governmental agency making mortgage 
loans under the specific authority of the laws or regulations of any state, the 
District, or the United States, including, without limitation, the Housing 
Finance Agency of the District of Columbia with respect to its activities in 
offering, accepting, completing, and processing mortgage loan applications 
under its programs; 

(9) Persons acting as fiduciaries with respect to any employee pension 
benefit plan qualified under the Internal Revenue Code who make mortgage 
loans solely to plan participants from plan assets; 

(10) Persons licensed by the District of Columbia as attorneys, real estate 
brokers, or real estate salespersons, not actively and principally engaged in 
negotiating, placing, or finding mortgage loans, when rendering services as 
an attorney, real estate broker, or real estate salesperson; however, a real 
estate broker or a real estate salesperson who receives any fee, commission, 
kickback, rebate, or other payment for directly or indirectly negotiating, 
placing, or finding a mortgage loan for others shall not be exempt from the 
provisions of this chapter; and 

(11) Persons acting in a fiduciary capacity conferred by authority of any 
court. 

(Sept. 9, 1996, D.C. Law 11-155, § 3, 43 DCR 4213; June 6, 1998, D.C. Law 12-116, 
§ 2(b), 45 DCR 1959.) 

Historical and Statutory Notes 

Prior Codifications For legislative history of D.C. Law 12-116, 

1981 Ed., § 26-1002. see Historical and Statutory Notes following 

§ 26-1101. 

Legislative History of Laws 

For legislative history of D.C. Law 11-155, References in Text 

see Historical and Statutory Notes following The Internal Revenue Code, referred to in (9), 

§ 26-1 1 J . is codified as Title 26 of the U.S. Code. 

Cross References 
Section References 

This section is referred to in §§ .26-9.10 and 42-1749. 

Library References 
Key Numbers Encyclopedias 

Brokers <&>2 t 3. c j s Brokers §§ 2 to 6, 14 to 24. 

Westlaw Key Number Searches: 65k2; 65k3. 

§ 26—1103. License requirements. 

(a) No person shall engage in business as a mortgage lender or mortgage 
broker, or both, or hold himself out to the public to be a mortgage lender or 
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mortgage broker lor 60 days after September 9, 1996, unless such person has 
first obtained a license under this chapter. 

(b) To qualify for a license, an applicant shall satisfy the Superintendent that 
the applicant, including its members, officers, directors, and principals is of 
good moral character and has sufficient financial responsibility, business expe- 
rience, and general fitness to: 

(1) Engage in business as a mortgage lender or mortgage broker; 

(2) Warrant the belief that the business will be conducted lawfully, honest- 
ly, fairly, and efficiently; and 

(3) In the case of an applicant for a license to act as a mortgage lender, 
capitalize the business by maintaining at least $200,000 of funds available, 
and in the case of an applicant for a license to act as a mortgage broker, 
capitalize the business by maintaining at least $10,000 of funds available. 

(c) The Superintendent may deny an application for a license to any person 
who has committed any act prior to the granting of the license that would be a 
ground for suspension or revocation of a license under this chapter. 

(d) To apply for a license an applicant shall: 

(1) Complete, sign, and submit to the Superintendent an application made 
under oath on the form that the Superintendent requires; and 

(2) Comply with all conditions and provisions of the application for licen- 
sure. 

(e) The application shall include: 

(1) If the applicant is an individual, the applicant's name, business address, 
and telephone number, and residential address and telephone number; 

(2) If the applicant is a partnership, limited liability company, or other 
noncorporate business association, the business name, business address, and 
telephone number, and the residential address and telephone number of 
each: 

(A) General partner, if the applicant is a limited partnership; 

(B) General partner who holds an interest in the partnership of more 
than 10%, if the applicant is a general partnership; or 

(C) Member, if the applicant is a limited liability company or a noncor- 
porate business association; 

(3) If the applicant is a corporation: 

(A) The name, address, and telephone number of the corporate entity; 
and 

(B) The name, business telephone number, and residential address and 
telephone number of the president, senior vice presidents, secretary, and 
treasurer, each director and each stockholder owning or controlling 10% 
or more of any class of stock in the corporation; 

(4) The name under which the mortgage lender or mortgage broker busi- 
ness is to be conducted; 

(5) The name and address of the applicant's registered agent, if any; 

(6) The address of the location of the business to be licensed; 
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(7) Whether the applicant seeks a license to act as a mortgage lender, 
mortgage broker, or both; and 

(8) Such other information concerning the financial responsibility, back- 
ground, experience, and activities of the applicant and its members, officers, 
directors, and principals as the Superintendent may require, 

(f) With each application, the applicant shall pay to the Superintendent: 

(1) A nonrefundable investigation fee of $100; 

(2) A nonrefundable application fee of $500; and 

(3) A license fee of $500. 

(g) The Superintendent may, from time to time, increase or decrease the fees 
set forth in this section. The fees shall be fixed at such rates, and computed on 
such bases and in such manner as may, in the judgement of the Superinten- 
dent, be necessary to defray the approximate costs of carrying out the regulato- 
ry functions set forth in this chapter. These fees shall not be abated by 
surrender, suspension, or revocation of a license. 

(h) For each license for which an applicant applies, the applicant shall: 

(1) Submit a separate application; 

(2) Pay a separate license fee; and 

(3) File a separate surety bond or other financial guaranty under subsec- 
tion (i) of this section. 

(i) An applicant for an original license or for the renewal of a license shall 
file a surety bond with each original application and any renewal application 
for the license. 

(1) The surety bond shall: 

(A) Run to the Superintendent for the benefit of any person who has 
been damaged by a licensee as a result of violating any law or regulation 
governing the activities of mortgage lenders or mortgage brokers; 

(B) Be issued by a surety company authorized to do business in the 
District; 

(C) Be conditioned upon the applicant complying with all District laws 
regulating the activities of mortgage lenders, mortgage brokers, and mort- 
gage loan lending and performing all written agreements with borrowers 
or prospective borrowers, accounting for all funds received by the licensee 
in conformity with a standard system of accounting consistently applied; 
and 

(D) Be continuously maintained thereafter for as long as any license 
issued under this chapter remains in force. 

(2) If an applicant has not conducted business in the District in any of the 
3 calendar years preceding the year in which an original application for a 
license is filed, the surety bond required under this subsection shall be in the 
amount of $12,500. 

(3) If an applicant has conducted business as a mortgage lender or mort- 
gage broker in the District in any of the 3 calendar years preceding the year 
in which an original or renewal application is filed, the applicant shall 
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provide a sworn statement setting forth the total dollar amount of mortgage 
loans applied for and accepted or mortgage loans applied for, procured, and 
accepted by the mortgage lender or mortgage broker during the latest 
calendar year such business was conducted. The bond required in this 
circumstance shall be determined as follows: 

(A) Where the total dollar amount of stated loans was $1,000,000 or less/ 
the bond shall be in the amount of $12,500; 

(B) Where the total dollar amount of stated loans was more than 
$1,000,000 but not more than $2,000,000, the bond shall be in the amount 
of $17,500; 

(C) Where the total dollar amount of stated loans was more than 
$2,000,000 but not more than $3,000,000, the bond shall be in the amount 
of $25,000; and 

(D) Where the total dollar amount of stated loans was more than 
$3,000,000, the bond shall be in the amount of $50,000. 

(4) Subject to approval by the Superintendent, if an applicant files 4 or 
more original or renewal applications at the same time, the applicant may 
provide a blanket surety bond for all licensed offices in the amount of 
$200,000. 

(5) Any person who may be damaged by noncompliance of a licensee with 
any condition of such bond may proceed on such bond against the principal 
or surety thereon, or both, to recover damages. The aggregate liability under 
the bond shall not exceed the penal sum of the bond. 

(j) Any license issued pursuant to this section shall be issued as a Class A 
Financial Services endorsement to a master business license under the master 
business license system as set forth in subchapter I-A of Chapter 28 of Title 47 
of the District of Columbia Official Code. 

(Sept. 9, 1996, D.C. Law 11-155, § 4, 43 DCR 4213; June 6, 1998, D.C. Law 12-116, 
§ 2(c), 45 DCR 1960; Apr. 20, 1999, D.C. Law 12-261, § 2003(s), 46 DCR 3142.) 

Historical and Statutory Notes 

Prior Codifications DCR 656), and § 2(b) of the Mortgage Lender 

1981 Ed., § 26-1003. and Broker Act of 1996 Congressional Review 

Emergency Amendment Act of 1998 (D.C. Act 

Emergency Act Amendments 12-308, March 20, 1998, 45 DCR 1920). 
For temporary amendment of section; see 

§ 2(a) of the Mortgage Lender and Broker Act Legislative History of Laws 

of 1996 Time Extension Emergency Act of 1996 F°r legislative history of D.C. Law 11-155, 

(D.C. Act 11-439, December 4, 1996, 44 DCR see Historical and Statutory Notes following 

6656), and § 2(a) of the Mortgage Lender and § 26-1.101. 

Broker Act of 1996 Time Extension Congres- For legislative history of D.C. Law .12-3, see 

sional Review Emergency Amendment Act of Historical and Statutory Notes following 

.1997 (D.C. Act 12-21, March 3, 1997, 44 DCR § 26-1101. 

1768). For legislative history of D.C. Law 12-101, 

For temporary amendment of section, see see Historical and Statutory Notes following 

§ 2(b) of the Mortgage Lender and Broker Act § 26-1101. 

of 1996 Emergency Amendment Act of 1997 For legislative history of D.C. Law 12-116, 

(D.C. Act 12-23, March 3, 1997, 44 DCR 1773), see Historical and Statutory Notes following 

§ 2(b) of the Mortgage Lender and Broker Act § 26-110.1. 

of 1996 Second Emergency Amendment Act of Law 12-261, the "Second Omnibus Regulato- 

1997 (D.C. Act 12-245, January 13, 1998, 45 r.y Reform Amendment Act of 1998," was intro- 
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duced in Council and assigned Bill No. 12-845, Section 6(b) of DX. Law 12-3 provides that 

which was referred to the Committee of the the act shall expire after 225 days of its having 

Whole. The Bill was adopted on first and sec- taken effect. 

ond readings on December 1, 1998, and Decern- Seetion 2(b) of D.C. Law 12-101, in (b)(3), 

ber 15, 1998, respectively, Signed by the May- substituted "maintaining" for "having" twice, 

or on December 31, 1998, it was assigned Act Section 6(b) of D.C. Law 12-101 provides that 

No. 12-615 and transmitted to both Houses of t h e act s h a ll expire after 225 days of its having 

Congress for its review. D.C. Law 12-261 be- taken effect. 

came effective on April 20, 1999. Fees cre dited to the Office of Banking and 

Financial Institutions Enterprise Fund: Section 

Miscellaneous Notes 1 804(4) of D.C. Law 1 2-60 provided that all fees 

Temporary amendment of section: Section received pursuant to § 26-1003(1) shall be cred- 

2(b) of D.C. Law 12-3, in (b)(3), substituted ited to the Office of Banking and Financial 

"maintaining" for "having" twice. Institutions Enterprise Fund. 

Cross References 
Section References 

This section is referred to in §§ 26-603, 26-1004, 26-1006, and 26-1007. 

Library References 
Key Numbers Encyclopedias 

Brokers ^3. C.J. S. Brokers §§ 14 to 24. 

Consumer Credit <^>4. ~ T c T ■ ■ . i r , 

liT . ^ vT ^ . _„ C. J. S. Interest and Usury. 

Westlaw Key Number Searches: 65k3; , „„ 

92 Bk4. CJ.S. Consumer Credit §§ 280, 284 to 293. 

§ 26-1 104, Issuance of license. 

(a) When an applicant for a license files the application and bond and pays 
the fees required by this chapter, the Superintendent shall investigate to 
determine if the applicant meets the requirements of this chapter. The Super- 
intendent shall make such investigations as deemed necessary to determine if 
the applicant has complied with all applicable provisions of law and any 
regulations promulgated thereunder. 

(b) The Superintendent shall approve or deny each application for a license 
within 60 days after the date from when the application and bond are filed and 
the fees are paid. 

(c) The Superintendent shall issue a license to any applicant who meets the 
requirements of this chapter. 

(d) Every license shall remain in force until it has been surrendered, revoked, 
or suspended. The surrender, revocation, or suspension of a license shall not 
affect any pre-existing legal right or obligation of such licensee. 

(1) A license issued under this section authorizes the licensee to act as 
mortgage lender or mortgage broker under the license at the licensed place 
of business. 

(2) Only 1 place of business may be maintained under any 1 license. 

(3) A licensee may maintain more than 1 license under this section provid- 
ed that a separate application for each license is made pursuant to § 26-1103 
and the Superintendent approves such application. 

(e)(1) The Superintendent shall include on each license: 
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(A) The name of the licensee; and 

(B) The address at which the business is to be conducted. 

(2) A person may not conduct any mortgage loan business at any location 
or under any name different from the address and name that appears on the 
person's license. 

(f)(1) A licensee may not receive any application for a loan or allow any note 
or contract for a loan or mortgage, evidence of any note or contract for a loan 
or mortgage, or evidence of indebtedness to be signed or executed at any place 
for which the licensee does not have a license, except at the office of: 

(A) The attorney for the borrower or for the licensee; or 

(B) A title insurance company, a title company, or an attorney for a title 
insurance company or a title company. 

(2) Notwithstanding paragraph (1)(A) of this subsection, a licensee may 
accept a loan application from a borrower by mail or telephone or in person 
at the borrower's residence or place of employment to accommodate the 
borrower at the borrower's request. 

(3) The Superintendent shall adopt regulations to ensure that the loan 
application process is conducted fairly and in a manner consistent with the 
best interests of both the borrower and mortgage lender. 

(g) A license may be issued under this chapter to a business entity whose 
principal office is located outside the District provided that the business entity 
maintains a resident agent within the District at all times during the term of the 
license, regardless of whether: 

(1) The business entity maintains any office within the District; and 

(2) The activities of the business entity constitute doing business or having 
a tax situs in the District. 

(b) Each license shall be prominently posted in each place of business of the 
licensee. Licenses shall not be transferable or assignable, by operation of law 
or otherwise. No licensee shall use any name other than the name set forth on 
the license issued by the Superintendent. 

(Sept. 9, 1996, D.C. Law 1 1-155, § 5, 43 DCR4213.) 

Historical and Statutory Notes 

Prior Codifications Broker Act of 1996 Time Extension Congres- 

198] Fd § 26-1004 sional Review Emergency Amendment Act of 

1997 (D.C. Act 12-21, March 3, 1997, 44 DCR 

Emergency Act Amendments 1 768). 

For temporary amendment of section, see 

§ 2(b) of the Mortgage Lender and Broker Act Legislative History of Laws 

of 1996 Time Extension Emergency Act of 1996 For legislative history of D.C. Law .11-155, 

(D.C. Act 11-439, December 4, 1996, 44 DCR see Historical and Statutory Notes following 

6656), and § 2(b) of the Mortgage Lender and § 26-1101. 

Library References 

Key Numbers Westlaw Key Number Searches: 65k3; 

Brokers <S=>3. 92Bk4. 

Consumer Credit <&=>4. 
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Encyclopedias C.J.S. Interest and Usury. 

CJ.S. Brokers §§ 14 to 24. C.J.S. Consumer Credit §§ 280, 284 to 293. 

§ 26-1105. Acquisition of control; application. 

(a) Except as provided in this section, no person shall acquire directly or 
indirectly 25% or more of the voting shares of a corporation or 25% of the 
ownership of any other entity licensed to conduct business under this chapter 
unless such person first: 

(1) Files an application with the Superintendent in such form as the 
Superintendent may prescribe from time to time; 

(2) Delivers such other information to the Superintendent as the Superin- 
tendent may require concerning the financial responsibility, background, 
experience, and activities of the applicant, its directors, officers, principals, 
and members, and of any proposed new directors, officers, principals, or 
members of the licensee; and 

(3) Pays such application fee as the Superintendent may prescribe. 

(b) Upon the filing and investigation of an application, the Superintendent 
shall permit the applicant to acquire the interest in the licensee if it finds that 
the applicant, its members if applicable, its directors, officers, and principals 
and any proposed new directors, members, officers, and principals have the 
financial responsibility, character, reputation, experience and general fitness to 
warrant the belief that the business will be operated efficiently and fairly, in the 
public interest, and in accordance with the law. The Superintendent shall 
grant or deny the application within 60 days after the date a completed 
application accompanied by the required fee is filed unless the period is 
extended by order of the Superintendent reciting the reasons for the extension. 
If the application is denied, the Superintendent shall notify the applicant of the 
denial and the reasons for the denial. 

(c) The provisions of this section shall not apply to: 

(1) The acquisition of an interest in a licensee directly or indirectly, 
including an acquisition by merger or consolidation by or with a person 
licensed by this chapter or a person exempt from this chapter; 

(2) The acquisition of an interest in a licensee directly or indirectly, 
including an acquisition by merger or consolidation by or with a person 
affiliated through common ownership with the licensee; or 

(3) The acquisition of an interest in a licensee by a person by bequest, 
descent, survivorship, or operation of law. 

(d) The person acquiring an interest in a licensee in a transaction which is 
exempt from filing an application pursuant to subsection (c) of this section shall 
send written notice to the Superintendent of such acquisition within 10 days 
after the closing of such acquisition. 

(Sept. 9, 1996, D.C. Law 11-155, § 6, 43 DCR4213.) 
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Historical and Statutory Notes 
Prior Codifications Miscellaneous Notes 

1981 Ed., § 26-1005. Fees credited to the Office of Banking and 

Financial Institutions Enterprise Fund: Section 
Legislative History of Laws 1 804(4) of D.C. Law 1 2-60 provided that all fees 

For legislative history of D.C. Law 11-155, received pursuant to § 26-1005(a)(3) shall he 
see Historical and Statutory Notes following credited to the Office of Banking and Financial 
§26-1101. Institutions Enterprise Fund. 

Cross References 
Section References 

This section is referred to in § 26-603. 

Library References 
Key Numbers Encyclopedias 

Brokers <^3. C J.S. Brokers §§ 14 to 24. 



Consumer Credit <§=>4. 



C.J.S. Interest and Usury. 



Westlaw Key Number Searches: 65k3; 

92Bk4. CJS - Consumer Credit §§ 280, 284 to 293. 

§ 26-1106. Rejection of license application. 

(a)(1) If an applicant does not meet the requirements of § 26-1103, the 
Superintendent shall: 

(A) Immediately notify the applicant in writing of this fact; 

(B) Return the bond filed under § 26-1 103; and 

(C) Refund the license fee. 

(2) The Superintendent shall, subject to the appropriations process, keep 
the investigation fee and application fee. 

(b) Within 30 days after the Superintendent denies an application, the 
Superintendent shall: 

(1) Issue a written decision containing the reasons upon which the denial 
was based; 

(2) Send a copy of the decision to the applicant; and 

(3) Advise the applicant of a right to a hearing which shall be held in 
accordance with subchapter I of Chapter 5 of Title 2. 

(c)(1) An applicant who seeks a hearing on a license application denial shall 
file a written request for a hearing within 45 days following receipt of the 
written decision for denial. 

(2) A hearing date established in response to the filing of a notice under 

this subsection may be postponed only once for a period of up to 30 days 

after the initial hearing date. 

(Sept 9, 1996, D.C. Law 1 1-155, § 7, 43 DCR 4213.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1006. For legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 
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Library References 
Key Numbers Encyclopedias 

Brokers <S=>3. C.J.S. Brokers §§ 14 to 24. 

Consumer Credit ©=>4 c j s Imerest ^ Ugury 

West aw Key Number Searches: 65k3; _ ^ _ _ cc _^ ^ nj ^^^ 

92 Bk4. C.J.S. Consumer Credit §§ 280, 284 to 293. 

§ 26—1 107c License expiration and renewal; annual fee. 

(a) A license expires on the December 31 after its effective date unless the 
license is renewed for a 1-year term as provided in this section. 

(b) Before a license expires, the licensee periodically may renew the license 
for additional 1-year terms, if the licensee: 

(1) Otherwise is entitled to be licensed; 

(2) Submits to the Superintendent a renewal application on the form that 
the Superintendent requires; and 

(3) Files a bond or bond continuation certificate for the amount required 
under § 26-1103. 

(c) If a license is issued for less than a full year, is surrendered voluntarily, is 
suspended, or is revoked, the Superintendent may not refund any part of the 
license fee regardless of the time remaining in the license year. 

(d) In order to defray the costs of their examination, supervision, and 
regulation, every mortgage lender required to be licensed under this chapter 
shall pay an annual renewal fee calculated in accordance with a schedule set by 
regulation promulgated by the Superintendent. The schedule shall bear a 
reasonable relationship to the total assets of such individual mortgage lenders 
and to other factors relating to their supervision and regulation. Every 
mortgage broker required to be licensed under this chapter shall pay an annual 
renewal fee calculated in accordance with a schedule set by regulation promul- 
gated by the Superintendent. All such fees shall be assessed on or before April 
25, for that calendar year, and on or before April 25 for every calendar year 
thereafter. All such fees shall be paid by the licensed mortgage lenders and 
mortgage brokers to the Superintendent on or before May 25 of each calendar 
year or within 30 days of the receipt of each assessment. 

(Sept. 9, 1996, D.C. Law 1.1-155, § 8, 43 DCR4213.) 

Historical and Statutory Notes 

Prior Codifications Miscellaneous Notes 

1981 Ed., § 26-1007. Fees credited to the Office of Banking and 

Financial Institutions Enterprise Fund: Section 

Legislative History of Laws 1 804(4) of D.C. Law 1 2-60 provided that all fees 

For legislative history of D.C. Law 11-155, received pursuant to § 26-1 007(d) shall be 

see Historical and Statutory Notes following credited to the Office of Banking and Financial 

§ 26-1101. Institutions Enterprise Fund. 

Cross References 



Section References 

This section is referred to in § 26-603. 
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Library References 
Key Numbers Encyclopedias 

Brokers <3=>3. C.J .S. Brokers §§ 1 4 to 24. 

Consumer Credit <£=>4. r , r c t *. * n a n 

,., , T ^ kt i o i , CM Ci.S. Interest and Usury. 

Westlaw Key Number Searches: 65k3: 
92Bk4. CJS - Consumer Credit §§ 280, 284 to 293. 

§ 26—1108, Change of place of business. 

(a) A licensee may not change the place of business for which a license is 
issued unless the licensee: 

(1) Notifies the Superintendent in writing of the proposed change; and 

(2) Receives the written consent of the Superintendent. 

(b) The application for a change of place of business shall be approved unless 
the Superintendent finds that the applicant has not conducted business under 
this chapter efficiently, fairly, in the public interest, and in accordance with all 
applicable laws and regulations. 

(c) Notwithstanding subsection (a)(2) of this section, if the Superintendent 
does not approve or disapprove of the proposed change of place of business 
within 30 days of the mailing of the notice required under subsection (a)(1) of 
this section, the proposed change of place of business shall be deemed ap- 
proved. 

(d) After approval, the applicant for a change of place of business shall give 
written notice to the Superintendent within 10 days after the commencement of 
business at the additional or relocated office. 

(e) Every licensee shall notify the Superintendent, in writing of the closing of 
any office not less than 10 days before such closing, and of the name, address, 
and position of each new principal, officer, member, partner, or director not 
more than 10 days after such new principal, officer, member, partner, or 
director assumes such position. Every licensee shall also provide such other 
information with respect to any such changes as the Superintendent may 
reasonably require. 

(Sept 9, 1996, D.C. Law 1 1-155, § 9, 43 DCR 4213.) 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1008. F° r legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 

Library References 
Key Numbers Encyclopedias 

Brokers <3=>3/ C.J.S. Brokers §§ 14 to 24. 

Consumer Credit G=>4. n T c r , , i TT 

w, i „ xt i o i /cl , C.J.S. Interest and Usury. 

Westlaw Key Number Searches: 65k3; , t ^ 

92Bk4. CJ S - Consumer Credit §§ 280, 284 to 293. 

§ 26-1 109, Record keeping requirements. 

(a) Each licensee shall keep and make available to the Superintendent at the 
licensee's place of business any books and records that the Superintendent, by 
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rule or regulation, requires to enable the Superintendent to enforce this chapter 
and any rule or regulation adopted under this chapter. 

(b) Each mortgage lender required to be licensed under this chapter shall 
retain for at least 3 years after final payment is made on any mortgage loan or 
after the mortgage loan is sold, whichever first occurs, copies of the note, 
settlement statement, truth-in-lending disclosure, and such other papers or 
records relating to the loan as may be required by rule or regulation. 

(c) On approval of the Superintendent, a licensee need not keep at the 
licensee's place of business any books and records otherwise required by the 
Superintendent under subsection (a) of this section if the licensee: 

(1) Is a federally approved seller-servicer; or 

(2)(A) Makes the books and records available to the Superintendent at the 
licensee's place of business within 5 business days of the Superintendent's 
official request; and 

(B) Retains the records for at least 60 months in a storage facility 

disclosed to the Superintendent. 

(d) Each mortgage broker required to be licensed under this chapter shall 
retain for at least 3 years after a mortgage loan is made the original contract 
for his or her compensation, a copy of the settlement statement, an account of 
fees received in connection with the loan, and such other papers or records as 
may be required by rule or regulation. 

(Sept. 9, 1996, D.C. Law 11-155, § 10, 43 DCR4213.) 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 26-1009. For legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 

Library References 
Key Numbers Encyclopedias 

Brokers <3=3. CJS Brokers §§ 14 to 24. 

Consumer Credit <^4. /-tot* * jit 

, , , sr-i^ C.J. S. Interest and Usury. 

Westlaw Key Number Searches: 65k3; , „„ 

92Bk4. CJ - S - Consumer Credit §§ 280, 284 to 293. 

§ 26-1110, Annual report. 

(a) Each mortgage lender or mortgage broker required to be licensed under 
this chapter shall annually, on or before March 31/ file a written report with the 
Superintendent containing such information as the Superintendent may require 
concerning the licensee's operations during the preceding calendar year as to 
each licensed place of business. Reports shall be accompanied by a sworn 
affidavit and in the form prescribed by the Superintendent who shall make and 
publish annually an analysis and recapitulation of the reports. 

(b) Annual reports shall include: 

(1) The number and total dollar amount of mortgage loans which were 
originated or purchased by the licensee in the District during each fiscal year 
for which a valid license is maintained by the licensee; and 

353 



§26-1110 BANKS AND OTHER FINANCIAL INSTITUTIONS 

(2) The number and dollar amount of all loans where the applicant filed 
notices of intent to foreclose in the last year, including the borrower's: 

(A) Address; 

(B) Tract income level; 

(C) Racial characteristics; and 

(D) Census tract where the property is located. 

(c) Any information relating to mortgage loans required to be maintained 
under subsection (b) of this section shall be itemized in order to disclose for 
each such item: 

(1) The number and dollar amount of mortgage loans made to mortgagors 
who did not, at the time of execution of the mortgage, intend to reside in the 
property securing the mortgage; and 

(2) The number and dollar amount of mortgage loans and completed 
application involving mortgagors or mortgage applicants grouped according 
to census tract, income level, racial characteristics and gender. 

(Sept. 9, 1996, D.C. Law 11-155, § 11, 43 DCR4213.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1010. For legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
, § 26-1101. 

Library References 
Key Numbers Encyclopedias 

Brokers @=>3. C.J.S. Brokers §§ 14 to 24. 



Consumer Credit <&*4. 



C.J.S. Interest and Usury. 



Westlaw Key Number Searches: 65k3; , „„ 

92Bk4. CJS - Consumer Credit §§ 280, 284 to 293. 

§ 26-1 111. Surrender of license. 

(a) A licensee may surrender a license by sending to the Superintendent the 
license and a written statement that the license is surrendered. 

(b) The surrender of a license does not affect any civil or criminal liability of 
a licensee for acts committed before the license was surrendered. 

(Sept. 9, 1996, D.C. Law 11-155, § 12, 43 DCR 4213.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1011. F° r legislative' history .of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 

Library References 
Key Numbers Encyclopedias 

Brokers @=>3. C.J.S. Brokers §§ 14 to 24. 

Consumer Credit G=>4 c j s Interest and 

Westlaw Key Number Searches: 65k3; , „„ 

92Bk4. C.J.S. Consumer Credit §§ 280, 284 to 293. 
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§ 26-1 112, Examinations and investigations. 

(a) The Superintendent, or his or her designated agent, shall examine the 
affairs, business, premises, and records of each licensee at least once in every 3 
year period and at any other time the Superintendent reasonably considers 
necessary. 

(b)(1) Any person aggrieved by the conduct of a licensee under this subsec- 
tion in connection with a mortgage loan may file a written complaint with the 
Superintendent who shall investigate the complaint. 

(2) The Superintendent may make any other examination or investigation 
of any person if the Superintendent has reasonable cause to believe that the 
person has violated any provision of this chapter, any regulation adopted 
under this chapter, or any other law regulating mortgage loan lending in the 
District. 

(c) In the course of any investigation or examination, the owners, member, 
officers, directors, partners, and any employees of such mortgage lender or 
mortgage broker being investigated or examined shall afford the Superinten- 
dent full access to all premises, books, and records. For the foregoing pur- 
poses, the Superintendent, or his or her designated agent, shall have authority 
to administer oaths, examine under oath all the aforementioned persons, 
compel the production of papers and objects of all kinds, subpoena documents 
or other evidence, and summons and examine under oath any person whose 
testimony the Superintendent requires. 

(d)(1) If any person fails to comply with a subpoena or summons of the 
Superintendent under this chapter or to testify concerning any matter about 
which the person may be interrogated under this chapter, the Superintendent 
may file a petition for enforcement with the Civil Actions Branch of the 
Superior Court of the District of Columbia. 

(2) On petition by the Superintendent, the court may order the person to 
attend and testify or produce evidence. 

(e) When it becomes necessary to examine or investigate the books and 
records of a licensee required to be licensed under this chapter at a location 
outside the Washington, D.C. metropolitan region, the licensee shall be liable 
for, and shall pay to the Superintendent within 30 days, the actual travel and 
reasonable living expenses incurred on account of its examination, supervision, 
and regulation, or shall pay a reasonable per diem rate approved by the 
Superintendent. 

(Sept. 9, 1996, D.C. Law 11-155, § 13, 43 DCR4213.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1012. F° r legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 
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Library References 

Key Numbers Encyclopedias 

Brokers <^3, 4. CJS Brokers §§ 6 to 12, 14 to 24. 



Consumer Credit <§=?4. 



C.J.S. Interest and Usury. 



Westlaw Key Number Searches: 65k3; 65k4; 

92Bk4. C.J.S. Consumer Credit §§ 280, 284 to 293. 

§ 26-1 113. Required loan disclosures. 

(a)(1) A licensee who offers to make or procure a loan secured by a first or 
subordinate mortgage or deed of trust on a single to 4-family home to be 
occupied by the borrower shall provide the borrower with a financing agree- 
ment executed by the lender. 

(2) The financing agreement shall provide: 

(A) The term and principal amount of the loan; 

(B) An explanation of the type of mortgage loan being offered; 

(C) The rate of interest that will apply to the loan and, if the rate is 
subject to change, or is a variable rate, or is subject to final determination 
at a future date based on some objective standard, a specific statement of 
those facts; 

(D) The points and all fees, if any, to be paid by the borrower or the 
seller, or both; and 

(E) The term during which the financing agreement remains in effect. 

(3) If all the provisions of the financing agreement are not subject to future 
determination, change, or alteration, the financing agreement shall constitute 
a final binding agreement between the parties as to the items covered by the 
financing agreement. 

(b)(1) The financing agreement executed by the lender shall be delivered to 
the borrower at least 72 hours before the time of settlement agreed to by the 
parties and shall include: 

(A) The effective fixed interest rate or initial interest rate that will be 
applied to the loan; and 

(B) A restatement of all the remaining unchanged provisions of the 
financing agreement. 

(2) Prior to execution of the financing agreement, the borrower may waive 
in writing the 72-hour advance presentation requirement and accept the 
commitment at settlement only if compliance with the 72-hour requirement 
is shown by the lender to be infeasible. 

(3) A borrower aggrieved by any violation of this section shall be entitled to 
bring a civil suit for damages, including reasonable attorney's fees, against 
the lender. 

(Sept. 9, 1996, D.C. Law 11-155, § 14, 43 DCR4213.) 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 26-1013. For legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 

Library References 
Key Numbers Encyclopedias 

Consumer Credit 3^16. C.J.S. Interest and Usury. 

Westlaw Key Number Search: 92Bkl6. C.J.S. Consumer Credit § 302. 

§ 26—1 114. Prohibited practices. 

(a) No mortgage lender or mortgage broker required to be licensed under 
this chapter shall: 

(1) Obtain any agreement or instrument in which blanks are left to be filled 
in after execution; 

(2) Take an interest in collateral other than the real estate or residential 
property, including fixtures and appliances thereon, securing a mortgage 
loan; 

(3) Obtain any exclusive dealing or exclusive agency agreement from any 
borrower; 

(4) Delay closing of any mortgage loan for the purpose of increasing 
interest, costs, fees, or charges payable by the borrower; 

(5) Obtain any agreement or instrument executed by a borrower which 
contains an acceleration clause permitting the unpaid balance of a mortgage 
loan to be declared due for any reason other than failure to make timely 
payments of interest and principal or to perform other obligations undertak- 
en in the agreement or instrument; 

(6) Make, directly or indirectly, any mortgage loan with the intent to 
foreclose on the borrower's property. For purposes of this paragraph, any of 
the following factors may be considered in determining whether a mortgage 
loan was made with the intent to foreclose on the borrower's property: 

(A) Lack of the probability of full repayment of the loan by the borrower; 
and 

(B) A significant proportion of similarly foreclosed loans by the lender; 

(7) If acting as a mortgage lender, fail to require the person closing the 
mortgage loan to provide to the borrower prior to the closing of the mortgage 
loan: 

(A) A settlement statement as required pursuant to the Real Estate 
Settlement Procedures Act, approved December 22, 1974 (88 Stat. 1724; 
12 U.S.C. § 2601 et seq.), and any regulations promulgated thereunder; 
and 

(B) Any disclosure which is required by the Truth in Lending Act, 
approved May 29, 1968 (82 Stat. 146; 15 U.S.C. § 1601 et seq.), and 
Regulation Z (12 CFR Part 226); or 

(8) Except for an application fee in an amount not to exceed 1% of the 
original principal amount of the mortgage loan applied for, and documented 
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costs of credit reports and appraisals, receive compensation from a borrower 
until a written commitment to make a mortgage loan is given to the borrower 
by a mortgage lender which written commitment shall be given not less than 
72 hours prior to the closing of the mortgage loan, unless this time period is 
waived by the borrower. 

(b) No mortgage broker required to be licensed under this chapter shall: 

(1) Receive compensation from a mortgage lender of which he is a princi- 
pal, partner, trustee, director, member, officer, or employee; 

(2) Receive compensation from a borrower in connection with any mort- 
gage loan transaction in which he is the lender or a principal, partner, 
trustee, director, member, officer, or employee of the mortgage lender; or 

(3)(A) Receive compensation for negotiating, placing, or finding a mort- 
gage loan where a mortgage broker, or any person affiliated with such 
mortgage broker, has otherwise acted as a real estate broker, agent, or 
salesperson in connection with the sale of the real estate which secures the 
mortgage loan and such mortgage broker or affiliated person has received or 
will receive any other compensation or thing of value from the lender, 
borrower, seller, or any other person, unless the borrower is given the 
following notice in writing at the time the mortgage broker's services are first 
offered to the borrower: 

DISCLOSURE OF DUAL CAPACITY 
WE HAVE OFFERED TO ASSIST YOU IN OBTAINING A MORTGAGE 
LOAN. IF WE ARE SUCCESSFUL IN OBTAINING A LOAN FOR YOU, WE 

WILL CHARGE AND COLLECT FROM YOU A FEE NOT TO EXCEED % 

OF THE LOAN AMOUNT. THIS FEE IS IN ADDITION TO ANY OTHER 
FEE WE MAY RECEIVE IN CONNECTION WITH THE SALE OR PUR- 
CHASE OF THE REAL ESTATE THAT WILL SECURE THE LOAN. WE DO 
NOT REPRESENT ALL OF THE LENDERS IN THE MARKET AND THE 
LENDERS WE DO REPRESENT MAY NOT OFFER THE LOWEST INTER- 
EST RATES OR BEST TERMS AVAILABLE TO YOU. YOU ARE FREE TO 
SEEK A LOAN WITHOUT OUR ASSISTANCE, IN WHICH EVENT YOU 
WILL NOT BE REQUIRED TO PAY US A FEE FOR THAT SERVICE. THE 
BORROWER ACKNOWLEDGES HAVING READ AND UNDERSTOOD THIS 
DISCLOSURE OF DUAL CAPACITY AND HAVING RECEIVED A COPY 
HEREOF. 



BORROWER'S SIGNATURE DATE 



BROKER'S SIGNATURE DATE 

(B) The foregoing notice shall be at least 10-point type and the prospec- 
tive borrower shall acknowledge receipt of the written notice. 

(C) The phrase "person affiliated with such mortgage broker" means any 
person which is a subsidiary, stockholder, partner, trustee, director, mem- 
ber, officer, or employee of a mortgage broker, and any corporation, 1 0% 
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or more of the capital stock of which is owned by a mortgage broker or by 
any person which is a subsidiary, stockholder, partner, trustee, director, 
member, officer, or employee of a mortgage broker. 

(c) Notwithstanding the provisions of subsection (b) of this section, no person 
shall act as a mortgage broker in connection with any real estate sales 
transaction entered into prior to September 9, 1996 in which such person, or 
any person affiliated with such person, has acted as a real estate broker, agent, 
or salesperson and has received or will receive compensation in connection 
with such transaction, unless such person was regularly engaged in acting as a 
mortgage broker in connection with such transaction as of September 9, 1996. 

(Sept. 9, 1996, D.C, Law 1 1-155, § 15, 43 DCR 4213.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-1014. For legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 

Library References 
Key Numbers Encyclopedias 

Brokers <$=>3, 4. CJ.S. Brokers §§ 6 to 12, 14 to 24. 

Consumer Credit <S=>4, 13, 16. CJ.S. Interest and Usury. 

Westlaw Key Number Searches: 65k3; 65k4; CJ.S. Consumer Credit §§ 280, 284 to 293, 

92Bk4; 92Bkl3; 92Bkl6. 298 to 299, 302. 

§ 26-1115. Escrow accounts. 

(a) All moneys required by a mortgage lender to be paid by borrowers in 
escrow to defray future taxes or insurance premiums, or for other lawful 
purposes, shall be kept in accounts segregated from accounts of the mortgage 
lender, and shall not be commingled with other funds of the mortgage lender. 

(b) No licensed mortgage lender shall require any borrower who, on the date 
of execution of the loan or financial transaction, has made a down payment 
equaling 20% or more of the total purchase price of the property or who has an 
equity interest in the property equal to, or greater than, 20% of the fair market 
value of the property, to make advance payments of the real estate taxes or 
casualty insurance premiums to enable the mortgage lender to have funds on 
hand for disbursement for payment of such taxes or insurance premiums. 
Licensed mortgage lenders shall provide such borrowers with a separate 
statement, in writing, which clearly and conspicuously sets forth the right to 
pay such taxes and insurance premiums directly. Nothing contained in this 
subsection shall be construed to prohibit a licensed mortgage lender from 
obtaining, during any period during which the loan is in default and in 
consideration for the lender not exercising some or all of the remedies to which 
it is entitled, a written agreement from the borrower to make such advance 
payments to enable the mortgage lender to have funds on hand for disburse- 
ment from payment of such taxes or insurance premiums. 

(c) No licensed mortgage lender shall require any borrower to pay any 
money in escrow to defray future taxes and insurance premiums, or for any 
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other purposes, in connection with a subordinate mortgage loan, except where 
escrows for such purposes are not being maintained in connection with the 
mortgage loan superior to such subordinate mortgage loans. 

(Sept. 9, 1996, D.C. Law 1 1-155, § 16, 43 DCR 4213.) 



Prior Codifications 

1981 Ed., § 26-1015. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law .11-155, 
see Historical and Statutory Notes following 
§ 26-1101. 



Library References 
Key Numbers Encyclopedias 

Deposits and Escrows <£=13. C.J.S. Depositaries §§ 6 to 8. 

Westlaw Key Number Search: 122Akl3. C.J.S. Escrows §§ 8 to 10. 

§ 26-1116. Advertising. 

No mortgage lender or mortgage broker required to be licensed under this 
chapter shall use, or cause to be published, any advertisement which: 

(1) Contains any false, misleading, or deceptive statement or representa- 
tion; or 

(2) Identifies the lender or broker by any name other than the name set 
forth on the license issued by the Superintendent. 

(Sept. 9, 1996, D.C. Law 11-155, § 17, 43 DCR 4213.) 



Prior Codifications 

1981 Ed., § 26-1016. 



Historical and Statutory Notes 



Legislative History of Laws 

For legislative history of D.C. Law 11-155, 
see Historical and Statutory Notes following 
§ 26-1101. 



Key Numbers 
Brokers <S^3. 

Consumer Protection <£=7. 
Westlaw Key Number 
92Hk7. 

Encyclopedias 

C.J.S. Brokers §§ 14 to 24. 



Searches: 65k3 



Library References 

C.J.S. Credit Reporting Agencies. 
C.J.S. Consumer Protection § 59. 
C.J.S. Trade-Marks, Trade-Names, and Un- 
fair Competition § 238. 



§ 26—1117, Evasive business tactics. 

(a) If the Superintendent finds that the conduct of any other business 
conceals a violation or evasion of this chapter, any rule or regulation adopted 
under this chapter, or any law regulating mortgage loan lending in the District, 
the Superintendent may issue a written order to a licensee to: 

(Sept. 9, 1996, D.C. Law 11-155, § 18, 43 DCR 4213.) 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-101 7. F° r legislative history of D.C. Law 1.1-155, 

see Historical and Statutory Notes following 
§ 26-1101. 

Cross References 
Section References 

This section is referred to in § 26-1 1 19. 

Library References 
Key Numbers Encyclopedias 

Brokers <5=>3, 4. C.J.S. Brokers §§ 6 to 12, 14 to 24. 

Consumer Credit 0-4 C]S Jnterest and Ugury 

Westlaw Key Number Searches: 65k3; 65 k4; , _ 

92Bk4. C.J.S. Consumer Credit §§ 280, 284 to 293. 

§ 26-1 118. Suspension, revocation, and enforcement 

(a) The Superintendent may suspend or revoke the license of any licensee if 
the licensee or any owner, director, officer, member, partner, stockholder, 
employee, or agent of the licensee, while acting on behalf of the licensee: 

(1) Makes any material misstatement in an application for a license; 

(2) Has been convicted of any crime of moral turpitude; 

(3) In connection with any mortgage loan or loan application transaction: 

(A) Commits any fraud; 

(B) Engages in any illegal or dishonest activities; or 

(C) Misrepresents or fails to disclose any material facts to anyone enti- 
tled to that information; 

(4) Violates any provision of this chapter, any rule or regulation adopted 
under it, or any other law regulating mortgage loan lending in the District; 

(5) Engages in a course of conduct consisting of the failure to perform 
written agreements with borrowers; 

(6) Fails to account for funds received or disbursed to the satisfaction of 
the person supplying or receiving such funds; 

(7) Fails to disburse funds in accordance with any agreement connected 
with, and promptly upon closing of, a mortgage loan, taking into account any 
applicable right of rescission; 

(8) Is convicted of a felony or misdemeanor involving fraud, misrepresen- 
tation, or deceit; 

(9) Has a judgment entered against such licensee involving fraud, misrep- 
resentation, or deceit; 

(10) Has been found by a federal, state, or District agency to be in violation 
of any law or any regulation applicable to the conduct of the licensee's 
business; 

(11) Refuses to permit an investigation or examination by the Superinten- 
dent; 

(12) Fails to pay any fee or assessment imposed by this chapter; 
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(13) Fails to comply with any order of the Superintendent; or 

(14) Otherwise demonstrates unworthiness, bad faith, dishonesty/ or any 
other quality that indicates that the business of the licensee has not been, or 
will not be, conducted honestly, fairly, equitably, and efficiently. 

(b)(1) The Superintendent may enforce the provisions of this section or any 
rules and regulations adopted by issuing an order: 

(A) To cease and desist from the violation and any further similar 
violations; and 

(B) Requiring the violator to take affirmative action to correct the 
violation including the restitution of money or property to any person 
aggrieved by the violation. 

(2) If a violator fails to comply with an order issued under paragraph (1) of 
this subsection, the Superintendent may impose a civil penalty of up to 
$1,000 for each violation from which the violator failed to cease and desist or 
for which the violator failed to take affirmative action to correct. 

(c) The Superintendent may request the Corporation Counsel of the District 
of Columbia to take appropriate action in die Superior Court of the District of 
Columbia for the enforcement of an order issued under this section. The 
Corporation Counsel may also seek, and the Superior Court of the District of 
Columbia may order or decree, damages and such other relief allowed by law, 
including restitution. Persons entitled to any relief as authorized by this 
section shall be identified by order of the court within 180 days after the date of 
the order permanently enjoining the unlawful act or practice. In any action 
brought by the Corporation Counsel by virtue of this provision, the Corporation 
Counsel shall be entitled to seek attorney's fees and costs. 

(d) In determining the amount of financial penalty to be imposed under 
subsection (b) of this section, the Superintendent shall consider the following: 

(1) The seriousness of the violation; 

(2) The good faith of the violator; 

(3) The violator's history of previous violations; 

(4) The deleterious effect of the violation on the public and mortgage 
industry; 

(5) The assets of the violator; and 

(6) Any other factors relevant to the determination of the financial penalty. 

(e) Nothing in this chapter shall be construed to preclude any individual or 
entity who suffers loss as a result of any violation of this chapter from 
maintaining an action to recover damages or restitution and, as provided by 
statute, attorney's fees. 

(Sept. 9, 1996, B.C. Law 11-155, § 19, 43 DCR4213.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed § 26-10.18. For legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 
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Cross References 
Section References 

This section is referred to in §§ 26-1 1 17 and 26-1 1 19. 

Library References 
Key Numbers Encyclopedias 

Brokers <^>3. C.J.S. Brokers §§ 14 to 24. 

Consumer Credit <S=>4. r T c 1W _ C „, „„j T T t ., 

, . rr . . . -.-,-, C.J.S. Interest and Usury. 

Westlaw Key Number Searches: 65k3; , „_ ^ _^ 

92Bk4. " CJS - Consumer Credit §§ 280, 284 to 293. 

§ 26-1 119, Hearing procedures. 

(a) Before the Superintendent takes any action under § 26-1117 or 
§ 26-1118, the Superintendent shall give the licensee an opportunity for a 
hearing. 

(b) Notice of the hearing shall be given to the licensee and the hearing shall 
be held in accordance with the contested case provisions of subchapter I of 
Chapter 5 of Title 2. 

(c) The hearing notice to the licensee shall be sent by certified mail, return 
receipt requested, to the principal place of business of the licensee at least 30 
days before the hearing. 

(Sept. 9, 1996, D.C. Law 1 1-155, § 20, 43 DCR 4213.) 

Historical and Statutory Motes 

Prior Codifications Legislative History of Laws 

1981 Ed. , § 26-1019. F° r legislative history of D.C. Law 11-155, 

see Historical and Statutory Notes following 
§ 26-1101. 

Library References 
Key Numbers Encyclopedias 

Brokers <3=»3. C.J.S. Brokers §§ 14 to 24. 

Consumer Credit <S=>4. r-Tc T <- + m 

i „ * T r, i ,^. ^ C.J.S. Interest and Usury. 

Westlaw Kev Number Searches: 65k3; 

92Bk4. CJS - Consumer Credit §§ 280, 284 to 293. 

§ 26—1 120, Limitation on name of mortgage business. 

A mortgage lender or mortgage broker may not do business under any trade 
name that misrepresents or tends to misrepresent that the mortgage lender is: 

(1) A bank, trust company, or savings bank; 

(2) A savings and loan association; 

(3) A credit union; or 

(4) An insurance company. 

(Sept. 9, 1996, D.C. Law 11-155, § 21, 43 DCR 4213.) 
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Prior Codifications 

1981 Ed., § 26-1020. 



Key Numbers 

Brokers @=>4. 
Consumer Credit <S=»4. 
Westlaw Key Number 
92Bk4. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 11-155, 
see Historical and Statutory Notes following 
§ 26-1101. 

Library References 

Encyclopedias 

C.J.S. Brokers §§ 6 to 12. 
CJ.S. Interest and Usury. 
C.J.S. Consumer Credit §§ 280, 284 to 293. 



Searches: 65k4; 



§ 26—1 121. Authority of Superintendent to issue rules and regulations. 

The Superintendent is hereby authorized to promulgate such rules and 
regulations as deemed necessary and appropriate to implement the provisions 
of this chapter in accordance with subchapter I of Chapter 5 of Title 2. 

(Sept. 9, 1996, D.C. Law 1 1-1 55, § 22, 43 DCR 4213.) 



Prior Codifications 

1981 Ed., § 26-1021. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 11-155, 
see Historical and Statutory Notes following 
§ 26-1101. 



Library References 
Key Numbers Encyclopedias 

Brokers ®=>3, 4. CJ.S. Brokers §§ 6 to 12, 14 to 24. 

Westlaw Key Number Searches: 65k4; 65k3. 



364 



Chapter 12 
Savings and Loan Acquisition. 

Section 

26-1201. Definitions. 

26-1 202. Authorization of regional acquisitions. 

26-1203. Authorization of regional branches. 

26-1204. Conditions for regional acquisitions and regional branches. 

26-1205. Authorization of nonregional acquisitions. 

26-1206. Review of applications. 

26-1207. Prohibitions. 

26-1208. District status. 

26-1209. Rules. 

26-1210. Continued operations of existing associations and savings and loan holding 

companies. 

26-121 1. Status after conversion. 

26-1212. Insurance. 

26-12 1 3 . Federal exclusion. 

26-1214. Cooperative agreements and examinations. 

26-1215. Remedies. 

26-1216. Registered agent. 

26-1217. Use of minority-owned savings and loan associations. 

§ 26-1201. Definitions. 

For the purposes of this chapter, the term: 

(1) "Acquire" means: 

(A) The merger or consolidation of 1 association with another associa- 
tion or with a savings and loan holding company or the merger of 1 savings 
and loan holding company with another savings and loan holding compa- 
ny; 

(B) The acquisition by an association or savings and loan holding com- 
pany of direct or indirect ownership or control of voting shares of an 
association or of a savings and loan holding company if, after the acquisi- 
tion, the association or savings and loan holding company making the 
acquisition will directly or indirectly own or control more than 5% of any 
class of voting shares of the other association or savings and loan holding 
company; 

(C) The direct or indirect acquisition by an association or a savings and 
loan holding company of all br substantially all of the assets of another 
association or savings and loan holding company; or 

(D) Any other action that would result in direct or indirect control by an 
association or savings and loan holding company of another association or 
savings and loan holding company. 

(2) "Association" means a mutual or capital stock savings and loan associ- 
ation, building and loan association, or savings bank chartered under the 
laws of any 1 of the states or by the Federal Home Loan Bank Board 
pursuant to the federal act. 
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(3) "Branch" or "branch office" means any office or other fixed location 
where an association has the authority to accept deposits and make loans, 
except: 

(A) An automatic teller machine, point of sale terminal, or other similar 
unmanned electronic banking facility at which deposits may be accepted; 

(B) An office located outside the United States; 

(C) A loan production office or representative office; 

(D) A service corporation office where deposits are not accepted; or 

(E) Any other fixed location where deposits are not accepted. 

(4) "Company" means "company" as defined in 12 U.S.C. 
§ 1 730a(a)(l)(C) ("National Housing Act"). 

(5) "Control" means "control" as defined in 12 U.S.C. § 1730a(a)(2). 

(6) "Deposit" means any demand, time, or savings deposit, savings share 
account, withdrawable or repurchasable share, investment certificate, or 
other savings account or savings deposit account made by an individual, 
corporation, partnership, state or federal governmental unit, or any other 
organization, without regard to the location of the depositor. The term 
"deposit" shall not include a deposit by a foreign government, foreign official 
institution, or other associations. For purposes of this chapter, determina- 
tion of deposits shall be made by reference to regulatory reports made by or 
to state or federal regulatory authorities. 

(7) "District" means the District of Columbia. 

(8) "District association" means an association organized under the laws 
of the District or a federal association that: 

(A) Has its principal place of business in the District; 

(B) Is not controlled by a company other than a District association, a 
District savings and loan holding company, a regional association, or a 
regional savings and loan holding company; and 

(C) Has more than 80% of its total deposits other than deposits located 
in branch offices acquired pursuant to an emergency supervisory acquisi- 
tion under federal law, held in branch offices located in the region. 

(9) "District savings and loan holding company" means a savings and loan 
holding company that: 

(A) Has its principal place of business in the District; 

(B) Is not controlled by a company other than District association, 
District savings and loan holding company, regional association, or region- 
al savings and loan holding company; and 

(C) Has more than 80% of the total deposits held by all of its association 
subsidiaries, other than association subsidiaries acquired pursuant to an 
emergency supervisory acquisition under federal law, held by association 
subsidiaries in branch offices located within the region. 

(10) "Federal act" means the Home Owners' Loan Act of 1933, approved 
June 13, 1933 (48 Stat. 128; 12 U.S.C. 1461 et seq.). 

(11) "Federal association" means an association chartered by the Federal 
Home Loan Bank Board pursuant to the federal act. 
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(12) ''Low- and moderate-income area" means any area within the District 
that the Superintendent, by rule, designates as a low- and moderate-income 
area after consideration of the income levels of residents within the area and 
the mix and locations of the levels of income of residents within the area. 

(13) "Nonregional association" means any association that is neither a 
District association nor a regional association. 

(14) "Nonregional savings and loan holding company" means any savings 
and loan holding company that is neither a District savings and loan holding 
company nor a regional savings and loan holding company. 

(15) "Person" means an individual or a company. 

(16) "Principal place of business of an association" means the state in 
which the aggregate deposits of the association are the largest. 

(17) "Principal place of business of a savings and loan holding company" 
means the state where the total deposits held by the offices of the association 
subsidiaries of the savings and loan holding company are the largest. 

(18) "Region" means the states of Alabama, Arkansas, Delaware, Florida, 
Georgia, Kentucky, Louisiana, Maryland, Mississippi, North Carolina, Penn- 
sylvania, South Carolina, Tennessee, Virginia, and West Virginia, and the 
District. 

(19) "Regional association" means an association other than a District 
association, organized under the laws of 1 of the states in the region or under 
the laws of the United States that: 

(A) Has its principal place of business in a state in the region other than 
the District; 

(B) Is not controlled by a company other than a regional association or a 
regional savings and loan holding company; and 

(C) Has more than 80% of its total deposits, other than deposits located 
in branch offices or association subsidiaries acquired pursuant to 12 U.S.C. 
§ 1730a(m) ("Garn-St. Germain Act"), or comparable provisions in federal 
or state law, held by association subsidiaries in branches located within the 
region. 

(20) "Regional savings and loan holding company" means a savings and 
loan holding company other than a District savings and loan holding compa- 
ny that: 

(A) Has its principal place of business in a state in the region; 

(B) Is not controlled by a company other than a regional association or a 
regional savings and loan holding company; and 

(C) Has more than 80% of the total deposits of its association subsidiar- 
ies, other than association subsidiaries acquired pursuant to 12 U.S.C. 
§ 1730a(m) or comparable provisions in federal or state law, held by 
association subsidiaries in branches located within the region. 

(21) "Savings and loan holding company" means any company that direct- 
ly or indirectly controls an association or any other company which is a 
savings and loan holding company. 

(22) "Service corporation" means any corporation, the majority of the 
capital stock of which is owned by 1 or more associations, that engages, 
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directly or indirectly, in any activity which may be engaged in by a service 
corporation under the laws of 1 of the states or under the laws of the United 
States. 

(23) "State" means any state of the United States or the District. 

(24) "Subsidiary" means "subsidiary'' as defined in 12 U.S.C. 
§ 1730a(a)(l)(H)." 

(25) "Superintendent" means the Superintendent of Banking and Finan- 
cial Institutions. 

(26) "Target development area" means any low- and moderate-income 
area within the District or any area which the Superintendent, by rule, 
designates as an underserved area. 

(27) "Target economic development project" means any commercial, in- 
dustrial, residential real estate, business, or other economic development 
activity that the Superintendent, in consultation with the Council and the 
District of Columbia Office of Business and Economic Development 
("OBED"), determines to be beneficial to residents in low- and moderate- 
income areas or small businesses in low- and moderate-income areas based 
on policies set forth in the District of Columbia Comprehensive Plan of 1984, 
effective April 10, 1984 (D.C. Law 5-76; 31 DCR 1049), and placing specicil 
emphasis on economic development project activity in economically dis- 
tressed areas which have been historically underserved. 

(28) "Underserved area" means any area which the Superintendent, in 
consultation with the Council and OBED designates as an "underserved 
area" based on the availability of deposit, loan, and credit services within the 
area to satisfy housing and small business needs or the availability and need 
for other financial services within the area. 

(29) "Women-owned" means that at least 51% of the savings and loan 
association is owned by a woman or women who make the policy decisions 
and actually manage day-to-day operations. 

(Oct. 12, 1988, D.C. Law 7-175, § 2, 35 DCR 6133; Mar. 16, 1989, D.C. Law 7-187, 
§ 3(a), 35 DCR 8648.) 

Historical and Statutory Notes 

Prior Codifications mittee on Housing and Economic Development. 

1981 Ed., § 26-901. The Bill was adopted on first and second read- 
ings on October 25, 1988 and November 15, 

Legislative History of Laws im respectively< signed bv the Mayor on 

Law 7-175, the "District oi : Columbia Savings December 1, 1988, it was assigned Act No. 
and Loan Acquisition Amendment Act of 1988, 7 _ 249 and transmitted to both Houses of Con- 
was introduced in Council and assigned Bill No. nx .,^ c nr : fc r ^ r \^„ 
7-399, which was referred to the Committee on 
Housing and Economic Development. The Bill References in Text 

was adopted on hrst and second readings on ,, . ,..,-. 

June 28, 1988 and July 12, 1988, respectively. 12 USC § ] 730a > referred, to in (4), (5), 

Signed by the Mayor on August 1, 1988, it was U 9 )( c )> (20)(C), and (24), was repealed by Pub. 

assigned Act No. 7-235 and transmitted to both L 101-73, title IV, § 407, August 9, 1989, 103 

Houses of Congress for its review. Stat. 363. 

Law 7-187, the "District of Columbia Minori- The Home Owners' Loan Act of 1933, ap- 

ty Banks Encouragement Amendment Act of proved June 13, 1933, referred to in (10), as 

1988," was introduced in Council and assigned amended, is referred to as "The Home Owners' 

Bill No. 7-471, which was referred to the Com- Loan Act". 
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The "Federal Home Loan Bank Board", re- the transfer of functions, personnel and proper- 

ferred to in paragraphs (2) and (11), has been ty of that agency, see §§ 401 to 406 of Pub.L. 

abolished. For provisions relating to the aboli- 101-73, set out as a note under 12 U.S.C. 

lion of the Federal Home Loan Bank Board and § 1437. 

Cross References 
Section References 

This section is referred to in § 26-1211. 

§ 26—1202, Authorization of regional acquisitions. 

(a) A regional association, regional savings and loan holding company, 
District association, or District savings and loan holding company may acquire 
a District association or District savings and loan holding company on the 
approval of the Superintendent, if and only if, each of the following require- 
ments is met: 

(1) The laws of the state in which the regional association or regional 
savings and loan holding company making the acquisition has its principal 
place of business permit the regional association or regional savings and loan 
holding company to be acquired by the District association or District savings 
and loan holding company sought to be acquired; 

(2) Either the District association sought to be acquired has been in 
existence and continuously operating for more than 2 years or all of the 
District association subsidiaries of the District savings and loan holding 
company sought to be acquired have been in existence and continuously 
operating for more than 2 years, if the acquisition is by a regional association 
or regional savings and loan holding company. A regional association or 
regional savings and loan holding company may acquire an association or 
savings and loan holding company organized solely for the purpose of 
facilitating the acquisition of a District association that has been in existence 
and continuously operating for more than 2 years or a District savings and 
loan holding company, all of the District association subsidiaries of which 
have been in existence and continuously operating for more than 2 years; 

(3) The acquisition complies with conditions, restrictions, requirements, or 
other limitations that would apply to the acquisition by a District association 
or District savings and loan holding company of an association or savings 
and loan holding company located in the state in which the regional associa- 
tion or regional savings and loan holding company making the acquisition 
has its principal place of business, but that would not apply to the acquisition 
by an association or savings and loan holding company, all of whose 
branches or association subsidiaries are located in that state, if the acquisi- 
tion is by a regional association or regional savings and loan holding 
company; and 

(4) The acquisition, when the acquisition results in a regional association, 
will not be prejudicial to the interests of the depositors, members, or 
shareholders of an acquired District association or the general public upon 
consideration of, at least, the following factors: 
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(A) The character, experience, and financial responsibility of the associa- 
tion or savings and loan holding company seeking to make the acquisition, 
its directors and officers, if applicable, and any proposed new directors and 
officers to control and operate a District association or District savings and 
loan holding company; and 

(B) The future prospects and stability of the association or savings and 
loan holding company sought to be acquired. 

(b) Subject to the provisions of this section, a District association organized 
under the laws of the District may apply to the Superintendent to consolidate or 
merge with, transfer all or substantially all of its assets to, or effect a statutory 
merger with a regional association. 

(c)(1) A regional association or a regional savings and loan holding company 
having a District association subsidiary, a District saving and loan holding 
company subsidiary, or branches in the District, acquired other than pursuant 
to an emergency supervisory acquisition under federal law or resulting from the 
regular course of securing or collecting a debt previously contracted in good 
faith, may apply to the Superintendent to acquire another District association 
or a District savings and loan holding company on the approval of the 
Superintendent and appropriate federal authorities. 

(2) The approval of the Superintendent shall be subject to any laws and 
regulations applicable to the acquisition of District associations and District 
savings and loan holding companies by an association or savings and loan 
holding company whose branches, association subsidiaries, or association 
subsidiary branches are located in the District. 

(Oct 12, 1988, D.C. Law 7-175, § 3, 35 DCR 6133.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-902. For legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

Cross References 
Section References 

This section is referred to in §§ 26-206, 26-1204, 26-1206, and 26-1216. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations @=>44. CJS - Building and Loan Associations, Sav- 

, 1T , T , VT i „ i ■ ••! „„ . ings and Loan Associations, and Credit Un- 

Westlaw key Number Search: 66k44. ions §§ 146 to 148. 

§ 26-1203. Authorization of regional branches. 

(a) Ninety days after October 12, 1988, a regional association or a regional 
savings and loan holding company may obtain a certificate of authority to 
establish, maintain, and acquire branches in the District on approval of the 
Superintendent. 
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(b) Before granting approval, the Superintendent shall determine that each 
of the following requirements is met: 

(1) The laws of the state in which the branching regional association or 
regional savings and loan holding company has its principal place of business 
authorize District associations or District savings and loan holding compa- 
nies to establish or maintain branches in that state on terms and conditions 
reasonably equivalent to those applicable to the establishment or mainte- 
nance of branches in the District by District associations and District savings 
and loan holding companies and on terms and conditions reasonably equiva- 
lent to those applicable to the establishment or maintenance of branches in 
that state by an association or savings and loan holding company located in 
that state; 

(2) The establishment or maintenance of a branch complies with condi- 
tions, restrictions, requirements, or other limitations that would apply to the 
branching of a District association or District savings and loan holding 
company in the state in which the regional association or regional savings 
and loan holding company has its principal place of business, but that would 
not apply to the branching of an association or savings and loan holding 
company, all of whose branches or association subsidiaries are located in 
that state; and 

(3) The establishment or maintenance of a branch will not be prejudicial to 
the interests of the general public; among the factors to be considered by the 
Superintendent in making a determination under this paragraph are the 
character, experience, and financial responsibility of the association or sav- 
ings and loan holding company seeking to establish a branch and its directors 
and officers. 

(Oct. 12, 1988, D.C. Law 7-175, § 4, 35 DCR 6133.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-903. F° r legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

Cross References 
Section References 

This section is referred to in §§ 26-1204, 26-1206, and 26-1216. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations @=>3.5. C.J.S. Building and Loan Associations, Sav- 

.. 7 , T _ XT , , zzl _ _ ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k3.^. ions § 17 

§ 26—1204. Conditions for regional acquisitions and regional branches. 

(a) When not inconsistent with federal law, the Superintendent shall require 
each association or savings and loan holding company seeking to make an 
acquisition under § 26-1202 or seeking to branch under § 26-1203 to file 
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information applicable to the nature of the application, a general plan of 
business, a proposed plan for capital investment in the District, and a commu- 
nity development program. In determining whether and to what extent the 
submissions are appropriate, the Superintendent shall consider the overall 
purposes and resources of the savings and loan industry. The community 
development program shall set forth the applicant's plan to: 

(1) Assist in the development of economically-disadvantaged and under- 
served neighborhoods in the District; 

(2) Assist in meeting the credit and deposit service needs of low- and 
moderate-income and minority District residents; 

(3) Assist in expanding support for small, minority, or women-owned 
businesses; and 

(4) Market the community development program and publicize the com- 
munity development program to the applicant's employees and to individuals 
and businesses located in areas which the applicant will serve. 

(b) To the extent considered appropriate by the Superintendent, the Superin- 
tendent shall require that an applicant seeking to make an acquisition under 
§ 26-1202 or seeking to branch under § 26-1203 provide the following: 

(1) A description of the local community, including low- and moderate- 
income neighborhoods where the applicant intends to provide credit and 
services and from which the applicant intends to draw deposits or customers; 

(2) A description of the business services which the applicant will offer to 
low- and moderate-income persons, and a description of the services which 
the applicant will offer, at a minimum cost, to these persons; 

(3) The applicant's agreement to cash checks issued by the District and the 
United States governments at branch offices within target development areas 
upon verification, according to normal and prudent industry practices, that 
an individual who presents the check at the branch office is legally entitled to 
payment, even though the bearer of the check does not maintain an account 
at the branch office; 

(4) A description of the applicant's intended dividend policies; 

(5) A description of the applicant's intended underwriting policies; 

(6) A description of the applicant's loan policy, including the loan rates 
and the percentage of the total loans which will be made in low- and 
moderate-income areas. For purposes of determining compliance with the 
requirements of this subsection, loans may include permanent mortgage 
financing for the purchase and rehabilitation of 1 to 4 unit owner-occupied 
buildings or multi-family residential buildings, home improvement loans for 
single-family homes, or interim loans for construction, rehabilitation, or 
projects qualifying for permanent financing; 

(7) A description of any technical assistance that the applicant will offer to 
individuals and businesses in low- and moderate-income areas; 

(8) A description of the applicant's plans to use District-based minority 
firms to meet the applicant's procurement needs, including goods and profes- 
sional services; 
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(9) A description of the applicant's plans to cooperate with the District's 
Department of Employment Services ("DOES") to identify District residents 
as potential employees for the applicant's District offices; 

(10) A description of the applicant's plan to assure the retention of existing 
jobs held by District residents; 

(11) A description of the applicant's plans to designate a senior lending 
officer to review specifically the needs of small, minority, or women-owned 
businesses and community development organizations; 

(12) A description of the applicant's plans to use its best efforts to increase 
the number of minority and female representatives on the applicant's board 
of directors and, if applicable, on the board of any of the applicant's District- 
based association subsidiaries; 

(13) A description of the applicant's plans to establish a training program 
for employees at all levels of the association's, and, if applicable, the savings 
and loan holding company's operations; 

(14) A description of the applicant's plans for branching or operating new 
offices, and, where appropriate, a description of how those plans will aid the 
applicant in achieving the objectives of the community development pro- 
gram; 

(15) A description of the applicant's plans to sell food coupons, pursuant to 
7 U.S.C. § 2011 et seq. ("Food Stamp Act"), in branch offices located in the 
District; 

(16) The applicant's agreement to submit an annual report to the Superin- 
tendent updating any information submitted to the Superintendent with 
regard to the community development program; and 

(17) Any other information that the Superintendent considers appropriate. 

(c) For purposes of determining compliance with the requirements of this 
section, loans may include: 

(1) Permanent mortgage financing for the purchase and rehabilitation of 1 
to 4 unit owner-occupied buildings or multi-family residential buildings; 

(2) Home improvement loans for single-family homes, or interim loans for 
construction, rehabilitation, or projects qualifying for permanent financing; 

(3) Federal Housing Administration ("FHA") insured and Veterans Admin- 
istration ("VA") guaranteed mortgage financing, including FHA title 1 home 
improvement loans; 

(4) Blanket and share loans for the purchase and rehabilitation of coopera- 
tively-owned residential properties; 

(5) Loans made pursuant to programs established pursuant to § 47-848, or 
a similar homesteading program established by the District; 

(6) Participation with nonprofit developers of housing; 

(7) Term loans for small, minority, or women-owned businesses for build- 
ing construction, building improvement, inventory or fixed asset financing; 
or 

(8) Working capital. 
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(d)(1) If an applicant filing an application pursuant to § 26-1202 or 
§ 26-1203 has made in connection with that application any express written 
commitments to the Superintendent with respect to subjects set forth in 
subsections (a), (b), or (c) of this section, the Superintendent may, at any time, 
review the activities of the applicant to determine whether the applicant has 
fulfilled the express written commitments. The Superintendent may require an 
applicant to supply information and to submit any report the Superintendent 
considers necessary to make a determination under this paragraph. 

(2) Upon the determination of the Superintendent that an applicant filing 
an application pursuant to § 26-1202 or § 26-1203 has failed to fulfill 
express written commitments that the applicant made with respect to sub- 
jects set forth in subsections (a), (b), or (c) of this section, the Superintendent 
may order the applicant to take steps to comply with all the commitments 
within a reasonable period of time. 

(3) If the Superintendent believes, at any time, that an applicant, subject to 
an order issued under paragraph (2) of this subsection, has failed to comply 
with die order within the period specified in the order, the Superintendent 
may conduct a hearing in accordance with § 2-509, on the issue of whether 
the applicant has fulfilled any express written commitments that the appli- 
cant made with respect to subjects set forth in subsections (a), (b), or (c) of 
this section. 

(4) If, after a hearing as specified in paragraph (3) of this subsection, the 
Superintendent determines that an applicant has failed to fulfill express 
written commitments made with respect to subjects set forth in subsections 
(a), (b), or (c) of this section, the Superintendent may: 

(A) Order the applicant to divest itself of control of all District associa- 
tions and District savings and loan holding companies and of all District 
branches of any other subsidiary association within a reasonable period of 
time if the applicant has acquired a District association or District savings 
and loan holding company pursuant to § 26-1202. If the Superintendent 
orders divestiture pursuant to this subparagraph, the divestiture shall be 
completed within 1 year after the date on which the Superintendent's order 
becomes final; or 

(B) Order the revocation of the certificate of authority and a cessation of 
operations under the certificate within a reasonable period of time if the 
applicant is branching pursuant to § 26-1203; if the Superintendent or- 
ders the cessation of business being conducted under the certificate, the 
cessation of business shall be completed within 1 year after the date on 
which the Superintendent's order becomes final. 

(5) The Superintendent's decision in a case initiated under paragraph (3) 
of this subsection shall be subject to judicial review by the District of 
Columbia Court of Appeals in accordance with § 2-510. 

(6) The Superintendent shall initiate any case under paragraph (3) of this 
subsection of the issue of whether an association or savings and loan holding 
company has failed to fulfill express written commitments that the associa- 
tion or savings and loan holding company made with respect to subjects set 
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forth in subsections (a), (b), or (c) of this section within 4 years of the date of 
the acquisition of the District association or District savings and loan holding 
company subject to the express written commitments. 

(e) The Superintendent shall rule on any application submitted under 
§§ 26-1202 and 26-1203 no later than 90 days following the date of submission 
of a complete application, but the ruling may be conditioned upon approval by 
federal regulatory authorities or contain other appropriate conditions. The 
Superintendent may extend the 90-day period for up to 30 days. If the 
Superintendent fails to rule on the application within the 90-day period, or any 
extension, the application shall be deemed approved. 

(£) For purposes of § 26-1202(a)(l) through (3) and § 26-1202(c)(l) and (2), 
a District association shall be treated as if it were a District savings and loan 
holding company if the laws of the state where the acquiring association or 
savings and loan holding company has its principal place of business would 
permit the regional association or a regional savings and loan holding company 
to be acquired by a District savings and loan holding company, but not by a 
District association. 
(Oct. 12, 1988, D.C. Law 7-175, § 5, 35 DCR 6133.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-904. F° r legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

Cross References 
Section References 

This section is referred to in §§ 26-1206 and 26-1215. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <S^3.5, 44. C.J.S. Building and Loan Associations, Sav- 

Westlaw Key Number Searches: 66k3.5; ings and Loan Associations, and Credit Un- 

66k44. ions§§ 17, 146 to 148. 

§ 26—1205. Authorization of nonregional acquisitions. 

(a) Ninety days after October 12, 1988, a nonregional association or a 
nonregional savings and loan holding company may acquire, on the approval of 
the Superintendent: 

(1) A District association that has been in existence on January 1, 1988, 
and continuously operating for at least 2 years prior to that date or a District 
savings and loan holding company, all of the District association subsidiaries 
of which were in existence on January 1, 1988, and continuously operating 
for at least 2 years prior to that date; or 

(2) A District association or District savings and loan holding company 
organized solely for the purpose of facilitating the acquisition of a District 
association that was in existence on January 1, 1988, and continuously 
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operating for at least 2 years prior to that date or a District savings and loan 
holding company, all of the District association subsidiaries of which were in 
existence on January 1, 1988, and continuously operating for at least 2 years 
prior to that date. 

(b) Before granting approval, the Superintendent shall determine that: 

(1) The applicant will make loans and extend credit to a target economic 
development project in the District for an amount equal to or greater than 
.0625% of the applicant's total assets within 3 years following the date of the 
acquisition of a District association or a District savings and loan holding 
company. 

(2) The applicant will establish at least 2 branch offices in target develop- 
ment areas, in addition to any acquired branch offices, within 3 years 
following the date of acquisition of a District association or savings and loan 
holding company. 

(3) The applicant will cash checks issued by the District and the United 
States governments at branch offices within target development areas upon 
verification, according to normal and prudent industry practices, that the 
individual who presents the check at the branch office is legally entitled to 
payment even though the bearer of the check does not maintain an account at 
the branch office. 

(4) The applicant will sell food coupons pursuant to 7 U.S.C. § 201 1 et seq. 

(5) The applicant will employ District residents, according to a sliding 
scale based upon total assets to be developed by the Superintendent, in 
positions located in the District that were not located in the District prior to 
approval of the acquisition within 3 years following the date of acquisition of 
a District association or District savings and loan holding company. 

(c) Once an area has been designated as a "target development area" or once 
a project has been determined to be a "target economic development project" 
and identified by an applicant in an application that is approved pursuant to 
this section, that designation or determination is final for the applicant and any 
future revision in the designation of target development areas or target eco- 
nomic development projects shall have no effect on the applicant. 

(d)(1) Except as provided in paragraph (2) of this subsection, an applicant 
shall submit with its application an irrevocable and confirmed letter of credit 
from an acceptable bank or association, as determined by the Superintendent. 
The letter of credit shall name the District as the beneficiary and provide that 
the District of Columbia Treasurer receive a sum set by the Superintendent 
upon presentation to the issuer by the Superintendent of a decision and final 
order reached pursuant to subsection (g) of this section. The letter of credit 
shall be established on the date when the applicant submits its application to 
the Superintendent. 

(2) In place of an irrevocable and confirmed letter of credit, the Superin- 
tendent may authorize the use of any other financial instrument that would 
assure payment of fines assessed pursuant to subsection (g) of this section. 
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(e) The Superintendent may reduce or extend the time within which an 
association or savings and loan holding company shall satisfy any commitment 
made in connection with an application filed pursuant to this section if the 
Superintendent finds that the commitment was contingent upon certain action 
to be taken by the District that the District has not taken or the economic or 
financial conditions of the association or savings and loan holding company 
justify the action and the savings and loan holding company justifies the action. 

(f) Any District association or District savings and loan holding company 
may elect not to be acquired pursuant to this section by passing a resolution to 
that effect by its board of directors and shareholders or board of directors and 
members. The resolution shall be forwarded to the Superintendent within 60 
days after its adoption. No acquisition of an association or savings and loan 
holding company, which has timely filed a resolution, shall be allowed by the 
Superintendent, unless notice is given to the Superintendent, at the time an 
application is filed, that the resolution has been withdrawn or reversed by vote 
of the board of directors and shareholders or board of directors and members. 

(g)(1) The Superintendent may, at any time, review the activities of a nonre- 
gional association or a nonregional savings and loan holding company making 
an acquisition under this section and its District association subsidiaries to 
determine whether the nonregional association or nonregional savings and loan 
holding company is fulfilling the commitments set forth in subsection (b) of this 
section. At the end of 3 years following the acquisition of a District association 
or a District savings and loan holding company by a nonregional association or 
a nonregional savings and loan holding company under this section, the 
Superintendent shall review the activities of the nonregional association or the 
nonregional savings and loan holding company and its District association 
subsidiaries and shall determine whether the nonregiomil association or nonre- 
gional savings and loan holding company has fulfilled and is continuing to 
fulfill the commitments set forth in subsection (b) of this section. The Superin- 
tendent shall complete the review and make the determination no later than 39 
months after the acquisition of a District association or District savings and 
loan holding company by the nonregional association or nonregional savings 
and loan holding company. The Superintendent may require a nonregional 
association or a nonregional savings and loan holding company making an 
acquisition under this section and its District association subsidiaries to supply 
information and to submit any report the Superintendent considers necessary 
to make a determination under this subsection. 

(2) Upon the determination of the Superintendent that an association or 
savings and loan holding company has failed to comply with any commit- 
ment made in connection with an application filed pursuant to this section, 
the Superintendent shall order the association or savings and loan holding 
company to take steps to comply with the commitment within a specified 
reasonable period of time. The Superintendent may extend this specified 
reasonable period of time. 

(3) If, 30 days after the date specified for compliance with an order issued 
pursuant to paragraph (2) of this subsection, including any extension, the 
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Superintendent determines that the association or savings and loan holding 
company has not complied with the order, the Superintendent shall hold a 
hearing pursuant to § 2-509 to determine whether the association or savings 
and loan holding company has failed to comply with the order. The hearing 
shall be subject to judicial review by the District of Columbia Court of 
Appeals pursuant to § 2-510. 

(4) If, after the hearing and final order issued upon the completion of all 
appeals, the Superintendent concludes that the association or savings and 
loan holding company has not complied with the order issued by the 
Superintendent pursuant to paragraph (2) of this subsection within the 
specified period of time, including any extension, the Superintendent shall 
either: 

(A) Order the association or savings and loan holding company to divest 
itself of control of all District associations and all District branches of any 
other subsidiary association within a reasonable period of time. If the 
Superintendent orders divestiture pursuant to this paragraph, the divesti- 
ture shall be completed within 1 year after the date on which the Superin- 
tendent's order became final; or 

(B) Fine the association or savings and loan holding company not more 
than $1,000 a day and present the decision, final order, and letter of credit 
or other financial assurance required in subsection (d) of this section to the 
insurer and call upon the issuer to honor the letter of credit or other 
financial assurance for payment equal to the amount of the fine assessed 
pursuant to this paragraph. 

(5) When determining whether to order divestiture or to impose a fine and 
the amount, the Superintendent shall consider the efforts made by the 
association or savings and loan holding company to comply with the Superin- 
tendent's order and whether the association or savings and loan holding 
company has substantially completed its commitment pursuant to subsection 
(b) of this section. 

(6) The Superintendent shall exercise his or her authority under para- 
graphs (3), (4), and (5) of this subsection within 4 years of the date of the 
acquisition of a District savings and loan holding company or District 
association, plus any extensions and any period during which a hearing and 
its appeals are pending pursuant to this subsection. 

(7) The Superintendent shall submit a written report of any actions that the 
Superintendent takes pursuant to this subsection to the Council and to the 
appropriate state or federal regulatory authority. 

(h) Subject to the provisions of this section, a District association organized 
under the laws of the District may consolidate or merge with, transfer all or 
substantially all of its assets to, or effect a statutory merger with a nonregional 
association. 

(i) The Superintendent shall list applications for acquisitions pursuant to this 
section in the Superintendent's periodic bulletin published in the District of 
Columbia Register. 

(Oct. 12, 1988, D.C. Law 7-175, § 6, 35 DCR 6133; Apr. 9, 1997, D.C. Law 11-255, 
§ 25, 44 DCR 1271.) 
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Historical and Statutory Notes 

Prior Codifications and assigned Bill No. 11-905, which was re- 

1981 Ed., § 26-905. ferred to the Committee of the Whole. The Bill 

1981 Ed., § 26-905. was adopted on first and second readings on 

. November 7, 1996, and December 3, 1996, re- 

S S . V . i ! S i . r S ^ ^ T -, <~,r- spective.lv. Signed by the Mayor on December 

For legislative history or D.C. Law 7-175, see -\i inrw , .. ° ■ , . , Kr 11 cm a 

tj. . ■ fc , i c, J , XT , + „ f ii • ■ 24, 1996, it was assigned Act No. 11-519 and 

Historical and Statutory Notes following . ' , . T ^ r _ r . 

s 26-1201 " transmitted to both Houses or Congress lor its 

Law 11-255, the "Second Technical Amend- review - DC - Law U " 255 became effective on 
ments Act of 1996," was introduced in Council April 9, 1997. 

Cross References 
Section References 

This section is referred to in §§ 26-1206 and 26-121 5. 

Library References 

Key Numbers Encyclopedias 

Building and Loan Associations ®=>44. . C.J.S. Building and Loan Associations, Sav- 

, T _ , ^ , , ,* A A ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k44. ions §§ 146 to 148. 

§ 26-1206, Review of applications. 

(a) Prior to deciding whether to grant approval of the application under 
§ 26-1202, § 26-1203, or § 26-1205, the Superintendent shall accept public 
comment on the application and shall hold a public hearing on the application, 
according to procedures established by rules issued by the Superintendent. 

(b) The Superintendent shall make either a favorable or unfavorable recom- 
mendation on the application, explain the reasons for his or her recommenda- 
tion, and submit to the Council his or her recommendation and explanation, a 
copy of the application, and any other relevant information or submissions 
within 90 days after receipt of the application. The Superintendent may extend 
this 90-day period for up to an additional 60 days. No application required by 
§ 26-1202, § 26-1203, or § 26-1205, shall be complete unless it is accompa- 
nied by an application fee in an amount to be established by the Superintendent 
and made payable to the District of Columbia Treasurer. No entity required to 
obtain issuance shall commence operations until the applicant has submitted 
evidence that the insurance has been obtained. 

(c) The Council may adopt a resolution disapproving the Superintendent's 
recommendation within 45 days, excluding Saturdays, Sundays, legal holidays, 
and days of Council recess, after receipt of the Superintendent's recommenda- 
tion. 

(d) If the Council fails to adopt a resolution disapproving the Superinten- 
dent's recommendation within the 45-day period, the Superintendent's recom- 
mendation shall be deemed approved. 

(Oct. 12, 1988, D.C. Law 7-175, § 7, 35 DCR 6133.) 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-906. F° r legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <s=>44. CJ.S. Building and Loan Associations, Sav- 

,,, «, .^ KT ! i ... .. ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k44. . Q £ s §§ ]46 tQ ]48 

§ 26-1207. Prohibitions, 

(a) Except as otherwise expressly permitted by this chapter or other applica- 
ble District or federal law, an association or savings and loan holding company 
that is not a District association or District savings and loan holding company 
or is not a regional association or regional savings and loan holding company: 

(1) May not acquire a District association or savings and loan holding 
company; and 

(2) May not acquire a regional association or regional savings and loan 
holding company that controls a District association or District savings and 
loan holding company. 

(b)(1) Except as provided under paragraph (2) of this subsection, if a District 
association or District savings and loan holding company or regional associa- 
tion or regional savings and loan holding company ceases to be a District 
association, District savings and loan holding company, regional association, or 
regional savings and loan holding company, the association or savings and loan 
holding company shall, within 2 years, divest itself of all District associations 
and District savings and loan holding companies and all District branches of 
any other subsidiary association. 

(2) A regional sayings and loan holding company, regional association, 
District savings and loan holding company, or District association may not be 
required to divest its District associations, District savings and loan holding 
companies, or District branches if: 

(A) An institution in another state, not within the region, was or is 
acquired pursuant to an emergency supervisory acquisition under federal 
law; 

(B) An association having branches in a state other than within the 
region was or is acquired in the regular course of securing or collecting a 
debt previously contracted in good faith and the association or savings and 
loan holding company divests the association or branches acquired outside 
of the region within 2 years of the date of the acquisition; 

(C) An increase in deposits in branches or association subsidiaries, not 
within the region, is the result of an occurrence other than de novo 
branching or the acquisition of an association or savings and loan holding 
company; or 
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(D) The change in status results from an acquisition authorized by this 
chapter. 

(Oct. 12, 1988, D.C. Law 7-175, § 8, 35 DCR 6133.) 

Historical and Statutory Motes 

Prior Codifications Legislative History of Laws 

198 J Ed., § 26-907. F° r legislative history of D.C. Law 7-175, see 

Historical and Statu tory Notes following 
§ 26-1201. 

Library References 

Key Numbers Encyclopedias 

Building and Loan Associations <3=>44. CJS - Building and Loan Associations, Sav- 

... , ^ T r XT , _ \ ,,\ a a ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k44. io ° s §§ 146 to 148. 

§ 26-1208. District status. 

(a) A District association that is controlled by a savings and loan holding 
company other than a District savings and loan holding company shall be 
subject and entitled to the benefit of all laws of the District and the rules 
promulgated pursuant to laws relating to the acquisition, ownership, affilia- 
tions, branching, and operations of District associations controlled by District 
savings and loan holding companies. 

(b) Any restrictions, limitations, prohibitions, or requirements pursuant to 
this section pertaining to the conduct of business in the District by an associa- 
tion or savings and loan holding company shall not apply to corporate, 
business, investment, or other activities of the association or savings and loan 
holding company outside the District. 

(c) An association or a savings and loan holding company that controls an 
association or branches located in the District shall file with the Superinten- 
dent: 

(1) Copies of all regular and periodic reports that the savings and loan 
association or savings and loan holding company is required to file under 
§§ 13 and 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. §§ 78m 
and 78o(d)), excluding any portions not required to be made available to the 
public; and 

(2) Any other information regarding the District association or branches 
that the Superintendent shall require by rule. 

(d) The Superintendent shall promptly notify the Council of any regional or 
onregional associations and savings and loan holding companies that control 
istrict associations or have District association subsidiaries that fail or refuse 

submit information as required in subsection (c) of this section. 

ct. 12, 1988, D.C. Law 7-175, § 9, 35 DCR 6133.) 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-908. F° r legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations ®=>46(1). CJS - Building and Loan Associations, Sav- 

, T , xt i o i ^uw^ ings and Loan Associations, and Credit Un- 

Westl aw Key Number Search: 66k46(l). ions § 149 

§ 26-1209. Rules. 

The Superintendent shall, pursuant to subchapter I of Chapter 5 of Title 2, 
issue proposed rules to implement the provisions of this chapter. The proposed 
rules shall be submitted to the Council for a 45-day review period, excluding 
Saturdays, Sundays, legal holidays, and days of Council recess. If the Council 
does not approve or disapprove the proposed rules, in whole or in part, by 
resolution within this 45-day review period, the proposed rules shall be deemed 
approved. Nothing in this section shall affect the requirements imposed upon 
the Mayor by subchapter I of Chapter 5 of Title 2. 

(Oct. 12, 1988, D.C. Law 7-175, § 10, 35 DCR 6133.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 26-909. F° r legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

§ 26—1210, Continued operations of existing associations and savings and 
loan holding companies. 

(a) This chapter shall not be construed to require divestiture by an associa- 
tion or a savings and loan holding company that acquired its subsidiary District 
association or District savings and loan holding company prior to October 12, 
1988. 

(b) This chapter shall not require a regional association that, on October 12, 
1988, has branch offices in the District and conducts business in the District to 
divest itself of any branch offices or to cease or otherwise limit its business or 
branching activities in the District. 

(Oct. 12, 1988, D.C. Law 7-175, § 11, 35 DCR 6133.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-910. For legislative history of D.C. Law 7-175, se • 

Historical and Statutory Notes followir 
§ 26-1201. 
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Library References 

Key Numbers Encyclopedias 

Building and Loan Associations <$=>3.5, 46(2). C.J.S. Building and Loan Associations, Sav- 

Westlaw Key Number Searches: 66k3.5; ings and Loan Associations, and Credit Un- 

66k46(2). ' ions§§ 17, 149. 

§ 26—1211. Status after conversion. 

(a) An association's status as a regional association shall not be affected by 
the association's conversion, after October 12, 1988, from a federal charter to a 
charter issued by a state in the region or by the association's conversion from a 
state charter to a federal charter, so long as the association otherwise continues 
to qualify as a regional association under the provisions of § 26-1201(19). 

(b) An association's status as a District association or a regional association 
may not be affected by the association's conversion, after October 12, 1988, 
from an association insured by the Federal Deposit Insurance Corporation to 
an association insured by the Federal Savings and Loan Insurance Corporation 
or by the association's conversion from an association insured by the Federal 
Savings and Loan Insurance Corporation to an association insured by the 
Federal Deposit Insurance Corporation so long as the association continues to 
be a District association or a regional association as defined in § 26-1201(8) or 
§ 26-1201(19). 

(Oct. 12, 1988, D.C. Law 7-175, § 12, 35 DCR 6133.) 

Historical and Statutory Notes 

Prior Codifications ished. For provisions relating to the abolition 

1981 Ed., § 26-91 1. of the Federal Savings and Loan Insurance Cor- 

¥ . i - TT . , fir poration and the transfer of functions, person- 

Legislative History oi Laws , j , r „! , C c , A1 , 

° i . , ,. i. r ta r> T -7 i-7c ne l and property ot that agency, see SS 401 to 

For legislative history of D.C. Law 7-175, see Art , r „ u T fni -,-, 4 4 . j , -, 

Historical and Statutory Notes following 406 of Pub L. 101-73, set out as a note under 12 

§ 26-1201. U.S.C. § 1437. 

References in Text 

The "Federal Savings and Loan Insurance 
Corporation", referred to in (b), has been abol- 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations @=»3.1, 43, 48. CJ.S. Building and Loan Associations, Sav- 

Westlaw Key Number Searches: 66k3.1; ings and Loan Associations, and Credit Un- 

66k43; 66k48. ions §§ 8, 10 to 11, 144 to 145. 

§ 26-1212. Insurance. 

Following an acquisition pursuant to this chapter, the deposits of any 
resulting association doing business in the District shall be insured by either the 
Federal Deposit Insurance Corporation pursuant to 12 U.S.C. § 1811 et seq., or 
the Federal Savings and Loan Insurance Corporation pursuant to 12 U.S.C. 
§ 1724 et seq. 

(Oct. 12, 1988, D.C. Law 7-175, § 13, 35 DCR 6133.) 
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Historical and Statutory Notes 

Prior Codifications The "Federal Savings and Loan Insurance 
1981 Ed., § 26-912. Corporation", referred to in this section, has 
Legislative History of Laws b f " ?b°lidied. J°J provisions relating to the 
For legislative history of D.C. Law 7-175, see abolition of the Federal Savings and Loan In- 
Historical and Statutory Notes following surance Corporation and the transfer of func- 
§ 26-1201. lions, personnel and property of that agency, 

see §§ 401 to 406 of Pub.L. 101-73, set out as a 

References in Text ( A t . ih . note under 12 U.S.C. § 1437. 

12 U.S.C. § 1724 et seq. , referred to in this 
section, was repealed bv Pub. L. 101-73, title 
IV, § 407, August 9, 1989, 103 Stat. 363. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <S=>2.1, 48. C.J.S. Building and Loan Associations, Sav- 

Westlaw Key Number Searches: 66k2.1; ings and Loan Associations, and Credit Un- 

66k48. * ions§§ 5, 8. 

§ 26-1213. Federal exclusion. 

This chapter shall not be construed to: 

(1) Grant the Superintendent or any other District agency jurisdiction over 
a federal association or any merger or consolidation of a federal association 
in which an association chartered by the District is not a party; or 

(2) Subject any federal association to any law or rule of the District or its 
agencies to which it is not otherwise subject. 

(Oct. 12, 1988, D.C. Law 7-175, § 14, 35 DCR 6133.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 26-913 For legislative history of D.C, Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <3=>44. CJS - Building and Loan Associations, Sav- 

. . . , ings and Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k44. ions §§ 146 to 148. 

§ 26-12 14. Cooperative agreements and examinations. 

(a) The Superintendent shall examine all nonfederal District associations 
controlled by an association or savings and loan holding company and all 
District branches controlled by an association or savings and loan holding 
company. 

(b) The Superintendent may enter into cooperative agreements with any 
other savings and loan regulatory agency to facilitate the regulation and 
examination of any savings and loan association or savings and loan holding 
company doing business in the District. 

(c) The Superintendent may accept a report of an examination or other 
records from any other regulatory unit instead of conducting its own examina- 

384 



SAVINGS AND LOAN ACQUISITION §26-1215 

tions of interstate associations or associations controlled by savings and loan 
holding companies located in other jurisdictions. 

(d) The Superintendent may take any action jointly with any other regulatory 
agency having concurrent jurisdiction over savings and loan associations and 
savings and loan holding companies in the District or may take action indepen- 
dently to carry out the responsibilities of the Superintendent. 

(Oct. 12, 1988, D.C. Law 7-175, § 15, 35 DCR 6133.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 26-914. For legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

Library References 

Key Numbers Encyclopedias 

Building and Loan Associations <S»2.1. C -J- S - Building and Loan Associations, Sav- 

, " __ _ T , _ , , ,, ~ * ings and Loan Associations, and Credit CJn- 

Westlaw Key Number Search: 66k2.1. ions § 5 

§ 26-1215. Remedies. 

(a) The Superintendent shall report violations of any provision of this chapter 
to the Corporation Counsel. The Corporation Counsel may institute a civil 
action on behalf of the District for equitable or any other appropriate relief, 
including the imposition of civil fines provided in this section, unless different 
procedures or means of obtaining relief are specified in this chapter for the 
violation. 

(b) Any person violating any provision of this chapter or any rule issued 
pursuant to this chapter shall be subject to a civil fine of not more than $1,000 
per day for each day the violation continues, up to a maximum of $30,000 for a 
single violation, unless a different penalty is specified in § 26-1 204(d)(4)(A), 
§ 26-1 204(d)(4)(B) or § 26-1205(g)(4)(B) for the violation, in which case the 
specified penalty shall apply. 

(c) Any person who wilfully violates this chapter or any rule issued pursuant 
to this chapter shall be subject to a civil fine of not more than $5,000 a day for 
each day the violation continues, up to a maximum of $150,000, unless a 
different penalty is specified in § 26- 1204(d)(4)(A), § 26-1 204(d)(4)(B) or 
§ 26-1 205(g)(4)(B) for the violation, in which case the specified penalty shall 
apply. 

(Oct. 12, 1988, D.C. Law 7-175, § 16, 35 DCR 6133.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-915. For legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 
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Library References 
Key Numbers Encyclopedias 

Building and Loan Associations <3=>2.1. C.J.S. Building and Loan Associations, Sav- 

,», ...i ,^ KT , t. ^^i -i 1 ings an d Loan Associations, and Credit Un- 

Westlaw Key Number Search: 66k2.l. ions § 5 

§ 26—1216. Registered agent. 

(a) Each association or savings and loan holding company making an appli- 
cation to the Superintendent under § 26-1202 or § 26-1203 shall include in 
that application a statement identifying a registered agent and registered office 
for the association or savings and loan holding company. The registered agent 
shall be an agent of the association or savings and loan holding company upon 
whom process may be served. All notices or demands required or permitted by 
law may be served upon the registered agent. The registered agent and office 
may be the same as that used by the District association or District savings and 
loan holding company sought to be acquired. The appointment of a registered 
agent for purposes of this section shall meet the requirements imposed on a 
foreign corporation's appointment of a registered agent and office by 
§ 29-101.106. 

(b) If the association or savings and loan holding company fails to appoint or 
maintain a registered agent and office in the District, the Mayor shall serve as 
the agent of the association or savings and loan holding company upon whom 
any process, notice, or demand against the association or savings and loan 
holding company may be served. All matters served upon the Mayor pursuant 
to this section shall be handled in the same manner as matters served upon the 
Mayor on behalf of foreign corporations pursuant to § 29-1 01. 108(b) and (d). 

(c) The appointment of a registered agent pursuant to this section may not be 
revoked or modified, except that a new registered agent may be substituted, as 
long as any liability for the penalties imposed by this chapter remains outstand- 
ing against the association or savings and loan holding company. Upon 
satisfaction of any liability, the appointment may be revoked or otherwise 
modified, unless the association or savings and loan holding company is 
otherwise required by law to maintain the registered agent and office. 

(Oct. 12, 1988, D.C. Law 7-175, § 17, 35 DCR 6133.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-916. F° r legislative history of D.C. Law 7-175, see 

Historical and Statutory Notes following 
§ 26-1201. 

Library References 

Key Numbers Encyclopedias 

Building and Loan Associations <3=>3.5, 44, C J.S. Building and Loan Associations, Sav- 

4 °v5). j n g S arK ] Loan Associations, and Credit Un- 

Westlaw Key Number Searches: 66k3.5; j ons gg jy j^ to j^q 
66k44; 66k46(5). 
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SAVINGS AND LOAN ACQUISITION 



§26-1217 



§ 26-1217. Use of minority-owned savings and loan associations. 

(a) Recipients of the District of Columbia government contracts are encour- 
aged to use federally and District chartered minority-owned savings and loan 
associations certified by the District of Columbia Local Business Opportunity 
Commission in accordance with subchapter IX of Chapter 2 of Title 2. 

(b) The Mayor shall, pursuant to subchapter I of Chapter 5 of Title 2, issue 
rules to implement the provisions of this section within 90 days of March 16, 
1989. All rules issued pursuant to this subsection shall be transmitted to the 
Council for review. 

(Oct 12, 1988, D.C. Law 7-175, § 17a, as added Mar. 16, 1989, D.C. Law 7-187, § 3(b), 
35 DCR 8648; October 4, 2000, D.C. Law 13-169, § 7, 47 DCR 5846.) 



Prior Codifications 

1981 Ed., § 26-917. 



Effect of Amendments 

D.C. Law 13-169 in subsec.(a) substituted for 
"Minority Business Opportunity Commission in 
accordance with the District of Columbia Mi- 
nority Contracting Act of 1976, § 1-1141 et 
seq." [1981 Ed.] the phrase "District of Colum- 
bia Local Business Opportunity Commission in 
accordance with subchapter II-B of Chapter 1 1 
of Title 1" [1981 Ed.]. 

Emergency Act Amendments 

For temporary (90-day) amendment of sec- 
tion, see § 7 of the Equal Opportunity for Local, 
Small, or Disadvantaged Business Enterprises 



Historical and Statutory Motes 

Emergency Amendment Act of 2000 (D.C. Act 
13-415, August 14, 2000, 47 DCR 7296). 

Legislative History of Laws 

For legislative history of D.C. Law 7-187, see 
Historical and Statutory Notes following 
§ 26-1201. 

Law 13-169, the "Equal Opportunity for Lo- 
cal, Small, or Disadvantaged Business Enter- 
prises Amendment Act of 2000," was introduced 
in Council and assigned Bill No. 13-241, which 
was referred to the Committee on Economic 
Development. The Bill was adopted on first and 
second readings on April 4, 2000, and June 6, 
2000, respectively. Signed by the Mayor on June 
26, 2000, it was assigned Act No. 13-373 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 13-169 became effective on 
October 4, 2000. 
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Chapter 13 
Trust, Loan, Mortgage, Safe Deposit and Title Corporations. 

Subchapter I. General. 
Section 

26-1301. Manner of formation; purposes. 

26-1302. [Reserved] 

26-1303. [Reserved] 

26-1304. Organization certificate; execution; contents. 

26-1 305. Charter of incorporation — Power of Council to grant or refuse. 

26-1306. Charter of incorporation — Notice of application. 

26-1307. Charter of incorporation — Recording; certificate to be obtained from 
Superintendent of Banking and Financial Institutions. 

26-1 308. Reports to Superintendent of Banking and Financial Institutions. 

26-1309. Powers of companies; liability as trustee. 

26-1 310. Appointment as fiduciary. 

26-131 1 . Oath as fiduciary. 

26-13 1 1 .01 . Automatic substitution of fiduciaries. 

26-1312. Stock, property, and liability to be security when fiduciary. 

26-1313. Existing companies; certificate of intention to comply with provisions. 

26-1314. Real property held and conveyed by companies. 

26-1315. Duration of charter. 

26-1316. Capital stock — Amount; payment; deposit with Superintendent of Bank- 
ing and Financial Institutions. 

26-1317. Capital stock — Calls; sale on failure to pay money subscribed. 

26-1318. Annual reports — Publication; contents; verification. 

26-1319. Annual reports — Liability of directors or trustees. 

26-1320. Wilful false swearing; misappropriation. 

26-1321. Stock deemed personal estate; transfer; contents of certificates. 

26-1322. Liability of stockholders. 

26-1323. Payment of stock to be in money only; exception. 

26-1324. Election of, and management of company by, directors or trustees, 

26-1325. Officers; security authorized. 

26-1326. Power to make bylaws; purposes thereof. 

26-1327. Liability of directors or trustees on declaration of dividends — Conditions. 

26-1328. Liability of directors or trustees on declaration of dividends — Exemption. 

26-1329. Directors or trustees personally liable when liabilities exceed assets. 

26-1330. Fiduciary not liable as stockholder; liability of estate and funds. 

26-1331. Increase or decrease of capital stock. 

26-1332. Copy of certificate as evidence. 

26-1333. Security required for performance of fiduciary duties; liability thereon. 

26-1334. Powers of probate court. 

26-1335. Compliance required of foreign corporations or companies. 

26-1336. Right of Congress to amend or repeal chapter; remedies preserved. 

Subchapter II. Existing Trust Companies; Perpetual Succession of Trust Companies. 

26-1351. Existing title insurance companies may become perpetual. 

26-1 352. Trust companies to have perpetual succession. 

Cross References 

Banking institutios organized under federal statute, application of District law, see § 26-710. 
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TRUST, LOAN, MORTGAGE, ETC. CORPORATIONS 

Subchapter I. General. 



§26-1301 



§ 26—1301. Manner of formation; purposes. 

Corporations may be formed within the District of Columbia for the purposes 
hereinafter mentioned in the following manner: Any number of natural per- 
sons, citizens of the United States, not less than 25, may associate themselves 
together to form a company for the purpose of carrying on, in the District of 
Columbia, any 1 of the 3 classes of business herein specified, to wit: (I) a safe 
deposit, trust, loan, and mortgage business; (2) a title insurance, loan, and 
mortgage business; or (3) a security, guarantee, indemnity, loan, and mortgage 
business; provided, that the capital stock of any of said companies shall not be 
less than $1,000,000 except as otherwise provided in § 31-2502.13, and that 
any of said companies may also do a storage business when their capital stock 
amounts to the sum of not less than $1,200,000. 

(Mar. 3, 1901, 31 Stat. 1303 ; ch. 854, § 715; Apr. 16, 1966, 80 Stat. 121, Pub. L. 
89-399, § 1(b); Apr. 9, 1997, D.C. Law 1 1-255, § 24(a), 44 DCR 1271.) 

Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-401. 
1973 Ed., § 26-301. 

Legislative History of Laws 

Law 1 1-255, the "Second Technical Amend- 
ments Act of 1996," was introduced in Council 
and assigned Bill No. 11-905, which was re- 
ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 1 1-519 and 
transmitted to both Houses of Congress for its 



review. D.C. Law 1 1-255 became effective on 
April 9, 1997. 

Transfer of Functions 

Pursuant to Reorganization Plan No. 3 of 
1992, effective January 20, 1993, unless another 
date was designated by the Mayor under SeC. V 
of the Plan, the D.C. Office of Banking and 
Financial Institutions ("OBF.T") is hereby trans- 
ferred from the Deputy Mayor for Economic 
Development ("DMED") control center to a sep- 
arate OBFI control center/responsibility center. 
OBF3. will continue to be administered by the 
Superintendent and will remain a part of the 
economic development cluster reporting to the 
Mayor. 



Cross References 
Section References 

This section is referred to in §§ 26-1304, 26-1309, 26-1310, 26-1313, 26-702.01, and 26-710. 



Key Numbers 

Banks and Banking ©=»312. 
Insurance <§=»! 122. 
Warehousemen ® => 4 1 . 
Westlaw Key Number Searches: 
217kll22; 403k41. 



Library References 

Encyclopedias 

C.J.S. Banks and Banking §§ 627 to 629, 646. 
C.J.S. Warehousemen and Safe Depositaries 

52k3I2; S§91 ' 99 - 
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§26-1302 BANKS AND OTHER FINANCIAL INSTITUTIONS 

Reserved 

§ 26-1 302, [Reserved] 
§ 26-1303. [Reserved] 

§ 26-1304. Organization certificate; execution; contents. 

The persons referred to in § 26-1301 shall, under their hands and seals, 
execute before some officer in said District competent to take the acknowledg- 
ment of deeds, an organization certificate, which shall specifically state: 

(1) The name of the corporation; 

(2) The purposes for which it is formed; 

(3) The term for which it is to exist, which shall not exceed the term of 50 
years, and be subject to alteration, amendment, or repeal by Congress at any 
time; 

(4) The number of its directors and the names and residences of the 
officers who for the first year are to manage the affairs of the company; and 

(5) The amount of its capital stock and its subdivision into shares. 

(Mar. 3, 1901, 31 Stat. 1303, ch. 854, § 716; Apr. 9, 1997, D.C. Law 1 1-255, § 24(b), 44 
DCR 1271.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-404. For legislative history of D.C. Law 11-255, 

.,„„., ,^,'c -w ^ nA see Historical and Statutory Notes following 

1973 Ed., § 26-304. §26-1301. 



Cross References 



Section References 

This section is referred to in § 26-710. 



Library References 
Key Numbers Encyclopedias 

Banks and Banking ©»312. CJ.S. Banks and Banking §§ 627 to 629, 646. 

C.J.S. Warehousemen and Safe Depositaries 
§§ 91,99. 



Insurance ^l 122. 
Warehousemen <S=»4 1 . 

Westlaw Key Number Searches: 52k312; 
2 17k 1122; 403k41. 



§ 26-1305. Charter of incorporation— Power of Council to grant or refuse. 

This certificate shall be presented to the Council of the District of Columbia, 
which shall have power and discretion to grant or refuse to said persons a 
charter of incorporation upon the terms set forth in the said certificate and the 
provisions of this chapter. 

(Mar. 3, 1901, 31 Stat. 1303, ch. 854, § 717.) 

Historical and Statutory Notes 

Prior Codifications Change in government 

1981 Ed., § 26-405. This section originated at a time when local 

1973 Ed., § 26-305. government powers were delegated to a Board 
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TRUST, LOAN, MORTGAGE, ETC. CORPORATIONS § 26-1306 

of Commissioners of the District of Columbia Governmental Reorganization Act, 87 Stat. 818, 

(see Acts Relating to the Establishment of the § 711 (D.C. Code, § 1-207.11), abolished the 

District of Columbia and its Various Forms of District of Columbia Council and the Office of 

Governmental Organization in Volume 1). Sec- Commissioner of the District of Columbia, 

tion 402(223) of Reorganization Plan No. 3 of These branches of government were replaced by 

1967 (see Reorganization Plans in Volume 1) the Council of the District of Columbia and the 

transferred all of the functions of the Board of Office of Mayor of the District of Columbia, 

Commissioners under this section to the District respectively. Accordingly, and also pursuant to 

of Columbia Council, subject to the right of the § 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 

Commissioner as provided in § 406 of the Plan. appropriate changes in terminology were made 

The District of Columbia Self-Government and in this section. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <fc=>312. C.J.S. Banks and Banking §§ 627 to 629, 646. 



Insurance <S=>1 122. 
Warehousemen <S=>41 . 

Westlaw Key Number Searches: 52k312; 
217kl 122; 403k41. 



C.J.S. Warehousemen and Safe Depositaries 
§§ 91, 99. 



§ 26—1306. Charter of incorporation — Notice of application. 

Previous to the presentation of the said certificate to the said Council of the 
District of Columbia, notice of the intention to apply for such charter shall be 
inserted in 2 newspapers of general circulation, printed in the District of 
Columbia, at least 4 times a week for 3 weeks, setting forth briefly the name of 
the proposed company, its character and object, the names of the proposed 
corporators, and the intention to make application for a charter on a specified 
day; and the proof of such publication shall be presented with said certificate 
when presentation thereof is made to said Council. 

(Mar. 3, 1901, 31 Stat. 1303, ch. 854, § 718.) 

Historical and Statutory Notes 

Prior Codifications of Columbia Council, subject to the right of the 

1981 Ed., § 26-406. Commissioner as provided in § 406 of the Plan. 

1973 Ed., § 26-306. The District of Columbia Self-Government and 

_. Governmental Reorganization Act, 87 Stat. 818, 

Change in government § 711 (D.C. Code, § 1-207.11), abolished the 

This section originated at a time when local District of Columbia Counci] and the office of 

government powers were delegated to a Board r nmm i^; ^ ~e *u„ tv-<~- *■ .r n i m w„ 

r r . . y r *u -r*- < - „ r /■> i i_- Commissioner or the District ol Columbia, 

or Commissioners or the District ol Columbia ~, , , c , i j i_ 

(see Acts Relating to the Establishment of the \hese branches of government were replaced by 

District of Columbia and its Various Forms of th ^ Council of the District of Columbia and the 

Governmental Organization in Volume 1). Sec- 0thce of Mayor ol the District of Columbia, 

tion 402(223) of Reorganization Plan No. 3 of respectively. Accordingly, and also pursuant to 

1967 (see Reorganization Plans in Volume 1) § 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 

transferred all of the functions of the Board of appropriate changes in terminology were made 

Commissioners under this section to the District in this section. 

Cross References 
Section References 

This section is referred to in § 26-710. 
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Library References 

Key Numbers Encyclopedias 

Banks and Banking @=>312. c.J.S. Banks and Banking §§ 627 to 629, 646. 

Insurance ®»1 122. CJS Ware houseraen and Safe Depositaries 

Warehousemen ^4 1 . §§9199 

Westlaw Key Number Searches: 52k312; 
217kll22; 403k41. 

§ 26-1307. Charter of incorporation — Recording; certificate to be obtained 
from Superintendent of Banking and Financial Institutions. 

If the charter be granted as aforesaid, it, together with the certificate of the 
Council of the District of Columbia granting the same indorsed thereon, shall 
be filed for record in the Office of the Recorder of Deeds for the District of 
Columbia, and shall be recorded by him. On the filing of the said certificate 
with the said Recorder of Deeds as herein provided, approved as aforesaid by 
the said Council, the persons named therein and their successors shall there- 
upon and thereby be and become a body corporate and politic, and as such 
shall be vested with all the powers and charged with all the liabilities conferred 
upon and imposed by this chapter upon companies organized under the 
provisions hereof; provided, however, that no corporation created and orga- 
nized under the provisions hereof, or availing itself of the provisions hereof as 
contained in § 26-1313, shall be authorized to transact the business of a trust 
company, or any business of a fiduciary character, until it shall have filed with 
the Superintendent of Banking and Financial Institutions a copy of its certifi- 
cate of organization and charter, and shall have obtained from him and filed 
the same for record with the said Recorder of Deeds, a certificate that the said 
capital stock of said company has been paid in and the deposit of securities 
made with said Superintendent of Banking and Financial Institutions in the 
manner and to the extent required by this chapter. 

(Mar. 3, 1901, 31 Stat. 1304, ch. 854, § 719; Nov. 23, 1985, DC. Law 6-63, § 106(a)(6), 
as added Apr. 1 1, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1 168.) 

Historical and Statutory Notes 

Prior Codifications 1967 (see Reorganization Plans in Volume 1) 

1981 Ed., § 26-407. transferred all of the functions of the Board of 

1973 Ed § 26-307 Commissioners under this section to the District 

of Columbia Council, subject to the right of the 

Legislative History of Laws Commissioner as provided in § 406 of the Plan. 

For legislative history of D.C. Law 6-107, see The District of Columbia Self-Government and 

Historical and Statutory Notes following Governmental Reorganization Act, 87 Stat. 818, 

§ 26-403. § 711 (D.C. Code, § 1-207.11), abolished the 

District of Columbia Council and the Office of 

Change in government Commissioner of the District of Columbia. 

This section originated at a time when local These branches of government were replaced by 

government powers were delegated to a Board the Council of the District of Columbia and the 

of Commissioners of the District of Columbia office of Ma y° r of the District of Columbia, 

(see Acts Relating to the Establishment of the respectively. Accordingly, and also pursuant Lo 

District of Columbia and its Various Forms of § 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 

Governmental Organization in Volume 1). Sec- appropriate changes in terminology were made 

lion 402(223) of Reorganization Plan No. 3 of in this section. 
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Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking ®=>312. CJ s Bam v s anc ] Banking §§ 627 to 629, 646. 

Insurance <3=^1 122. ^ T <- ur u j c r t^ ■, ■ 

,., , s^A^ C.J.S. Warehousemen ana Sate Depositaries 

Warehousemen ^4 ] . 8S Q1 QQ 

Westlaw Key Number Searches: 52k312; S§yi,yy. 

217k1 122; 403k41. 

§ 26—1308. Reports to Superintendent of Banking and Financial Institu- 
tions. 

All companies organized under this chapter, or which shall, under the 
provisions of this chapter, become entitled to transact the business of a trust 
company, shall report to the Superintendent of Banking and Financial Institu- 
tions pursuant to subchapter I of Chapter 7 of this title. 

(Mar. 3, 1901, 31 Stat. 1304, ch. 854, § 720; Nov. 23, 1985, D.C. Law 6-63, § 106(a)(7), 
as added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1168.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 26-408 ^ or legislative history of D.C. Law 6-107, see 

" /' Historical and Statutory Notes following 

1973 Ed., § 26-308. § 26-1352. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking ©=>310. CJS _ Banks and Banking §§ 625 to 626, 646. 

Insurance ®= > 1047. 

Westlaw Key Number Searches: 52k310; 
217kl047." 

Motes of Decisions 

Nature and purpose of statute 1 visitorial powers of comptroller when insolvent 

for reasons and in manner and to same extent 

as national banks, was to make state incorporat- 

t. Nature and purpose ot statute ed banks doing business in District of Columbia 

Purpose of District of Columbia statute re- subject to authority of comptroller in operation 

quiring that trust companies and banks file re- and insolvency. Code of Laws D.C. 1901, § 720. 

ports in like form as national banks, be exam- Dunn v. O'Connor, 1937, 89 F.2d 820, 67 App. 

ined by national bank examiners, and subject to D.C. 76. Banks And Banking <3=* 17 

§ 26-1309. Powers of companies; liability as trustee. 

All companies organized under this chapter are hereby declared to be 
corporations possessed of the powers and functions of corporations generally, 
and shall have power: 
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§ 26-1309 BANKS AMD OTHER FINANCIAL INSTITUTIONS 

(1) To make contracts; 

(2) To sue and be sued, plead and be impleaded, in any court as fully as 
natural persons; 

(3) To make and use a common seal and alter the same at pleasure; 

(4) To loan money; and 

(5) When organized under clause (1) of § 26-1301, to accept and execute 
trusts of any and every description which may be committed or transferred to 
them, and to accept the office and perform the duties of receiver, assignee, 
personal representative, special administrator, guardian of the estate of 
minors with the consent of the guardian of the person of such minor, and 
committee of the estates of lunatics and idiots whenever any trusteeship or 
any such office or appointment is committed or transferred to them, with 
their consent, by any person, body politic or corporate, or by any court in the 
District of Columbia; and all such companies organized under clause (1) of 
§ 26-1301 are further authorized to accept deposits of money for the pur- 
poses designated herein, upon such terms as may be agreed upon from time 
to time with depositors, and to act as agent for the purpose of issuing or 
countersigning the bonds or obligations of any corporation, association, 
municipality, or state, or other public authority, and to receive and manage 
any sinking fund on any such terms as may be agreed upon, and shall have 
power to issue its debenture bonds upon deeds of trust or mortgages of real 
estate to a sum not exceeding the face value of said deeds of trust or 
mortgages, and which shall not exceed 50 percent of the fair cash value of the 
real estate covered by said deeds or mortgages, to be ascertained by the 
Superintendent of Banking and Financial Institutions; but no debenture 
bonds shall be issued until the securities on which the same are based have 
been placed in the actual possession of the trustee named in the debenture 
bonds, who shall hold said securities until all of said bonds are paid; and 
when organized under clause (2) of § 26-1301 said company is authorized to 
insure titles to real estate and to transact generally the business mentioned in 
said clause; and when organized under clause (3) of § 26-1301 said compa- 
ny is hereby authorized, in addition to the loan and mortgage business 
therein mentioned, to secure, guarantee, and insure individuals, bodies 
politic, associations, and corporations against loss by or through trustees, 
agents, servants, or employees, and to guarantee the faithful performance of 
contracts and obligations of whatever kind entered into by or on the part of 
any person or persons, association, corporation, or corporations, and against 
loss of every kind; provided, that any corporations formed under the provi- 
sions of this chapter when acting as trustee shall be liable to account for the 
amounts actually earned by the moneys held by it in trust in addition to the 
principal so held; but such corporation may be allowed a reasonable com- 
pensation for services performed in the care of the trust estate. 

(Mar. 3, 1901, 31 Stat 1304, ch. 854, § 721; June 24, 1980, D.C. Law 3-72, § 207(a), 27 
DCR 2155; Nov. 23, 1985, D.C. Law 6-63, § 106(a)(8), as added Apr. 11, 1986, D.C. 
Law 6-107, § 2(k), 33 DCR 1168; Apr. 9, 1997, DC. Law 11-255, § 24(c), 44 DCR 
1271.) 
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TRUST, LOAM, MORTGAGE, ETC. CORPORATIONS §26-1310 

Historical and Statutory Notes 

Prior Codifications April 1, 1980 and April 22, 1980, respectively. 

1981 Ed., § 26-409. Signed by the Mayor on May 7, 1980, it was 

1973 Ed ' § 26-309 assigned Act No. 3-181 and transmitted to both 

Houses of Congress for its review. 

Legislative History of Laws For legislative history of D.C. Law 6-107, see 

Law 3-72, the "District of Columbia Probate Historical and Statutory Notes following 

Reform Act of 1980," was introduced in Council § 26-1352. 

and assigned Bill No. 3-91, which was referred For legislative history of D.C. Law 11-255, 

to the Committee on the Judiciary. The Bill see Historical and Statutory Notes following 

was adopted on first and second readings on § 26-1301. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking @=>315. c.J.S. Banks and Banking §§ 633 to 636, 646. 

Warehousemen <S=>42^ c j s Ware housemen and Safe Depositaries 

Westlaw Key Number Searches: 52k315; 8 qn 

403k42. S yu * 

§ 26-1310. Appointment as fiduciary. 

In all cases in which application shall be made to any court in the District of 
Columbia, or wherever it becomes necessary or proper for said court to appoint 
a trustee, receiver, personal representative, special administrator, guardian of 
the estate of a minor, or committee of the estate of a lunatic, it shall and may be 
lawful for said court (but without prejudice to any preference in the order of 
any such appointments required by law) to appoint any such company orga- 
nized under clause (1) of § 26-1301, with its assent, such trustee, receiver, 
personal representative, special administrator, committee, or guardian, with 
the consent of the guardian of the person of such minor; provided, however, 
that no court or judge who is an owner of or in any manner financially 
interested in the stock or business of such corporation shall commit by order or 
decree to any such corporation any trust or fiduciary duty. 

(Mar. 3, 1901, 31 Stat. 1305, ch. 854, § 722; June 24, 1980, D.C. Law 3-72, § 207(b), 27 
DCR2155.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-410. F° r legislative history of D.C. Law 3-72, see 

1,-^-,^/c -!,--,,« Historical and Statutory Notes following 

1973 Ed., § 26-310. §26-1309. 

Cross References 
Section References 

This section is referred to in § 26-710. 
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Library References 

Key Numbers Encyclopedias 

Banks and Banking @=»315(1). c.J.S. Banks and Banking §§ 633 to 636, 646. 

Guardian and Ward^lO. c j s Guardian and Ward §§ J6 t0 ]9 

Receivers ©=>48. . R 

Trusts ©=»] 59 C.J.S. Receivers §§ 70 to 71 . 

Warehousemen ©=42. C.J.S. Trusts §§ 204 to 210. 

Westlaw Key Number Searches: 52k315(l); C.J.S. Warehousemen and Safe Depositaries 

196kl0; 323k48; 390kl59; 403k42. § 90. 

United States Supreme Court 

Fiduciary duty, for officers and directors, viability of 

Standard of care, stricter state standards, see Atherton v. 

Federal insured savings institutions, fed- F.D.I.C, U. S.N.J. 1997, 117 S.Ct, 666, 

era! gross negligence standard of care 519 U.S. 213, 136 L.Ed. 2d 656. 

§ 26-131 L Oath as fiduciary. 

Whenever any corporation operating under this Code shall be appointed such 
trustee, personal representative, special administrator, receiver, assignee, 
guardian, or committee, as aforesaid, the president, vice-president, secretary, 
or treasurer of said company shall take the oath or affirmation required by law 
to be made by any trustee, personal representative, special administrator, 
receiver, assignee, guardian, or committee. 

(Mar. 3, 1901, 31 Stat. 1305, ch. 854, § 723; June 24, 1980, D.C. Law 3-72, § 207(c), 27 
DCR2155.) 

Historical and Statutory Notes 

Prior Codifications References in Text 

1981 Ed., § 26-41 1. "Code" means An Act To establish a code of 

1973 Ed., § 26-311. j aw for the District of Columbia, ch. 854, §§ J 

Legislative History of Laws through 1 642. 

For legislative history of D.C. Law 3-72, see 

Historical and Statutory Notes following 

§ 26-1309. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Guardian and Ward ^=>14. c j s Guardian and Ward § 30. 

Receivers <3=>50. o T c o • fiR 7C 70 

iA7 .i v XT i c u m^ii/i C.J.S. Receivers SS 75, 78. 

Westlaw Key Number Searches: 1.96k 14; 

323k50. 

§ 26-13 1 1 .0 1 . Automatic substitution of fiduciaries. 

(a) For the purpose of this section, the term: 

(1) "Affiliate" means a company that is affiliated with a bank or bank 
holding company because the bank or bank holding company has the power 
to vote 5% or more of the outstanding voting securities of the company. 

(2) "Bank" means a bank as defined in § 2(c)(1) of the Bank Holding 
Companies Act (12 U.S.C. § 1841(c)(1)). 
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(3) "Bank holding company" means a bank holding company as defined in 
§ 2(a) of the Bank Holding Companies Act (12 U.S.C. § 1841(a)). 

(4) "Beneficiary" means a person who is currently receiving or is entitled 
to receive a current distribution of principal or income from a trust, estate, or 
fund from a fiduciary that is subject to this section. The term "beneficiary" 
shall include: 

(A) A minor beneficiary's natural or legal guardian; and 

(B) Any person acting on behalf of an incompetent beneficiary under a 
court ordered guardianship, conservatorship, or committee. 

(5) "District" means the District of Columbia. 

(6) "Fiduciary" means a trustee, personal representative, executor, execu- 
trix, receiver, special administrator, guardian, conservator, committee, custo- 
dian, or any other term denoting a fiduciary relationship. 

(7) "Trust company" means a corporation organized under the laws of the 
District to carry on a trust business or a national association organized under 
the laws of the United States that is authorized to transact trust business in 
the District and meets the criteria of § 2(2)(d) of the Bank Holding Compa- 
nies Act (12 U.S.C. § 1841(c)(2)(D)). 

(b) Notwithstanding any other provision of law, the successor bank, trust 
company, or subsidiary shall be automatically substituted as the successor 
fiduciary if: 

(1) A bank that is qualified to administer trusts merges into, is consolidated 
with, or purchases the assets of a trust company or a bank that is qualified to 
administer trusts; 

(2) A trust company merges into, is consolidated with, or purchases the 
assets of another trust company or a bank that is qualified to administer 
trusts; 

(3) A bank or bank holding company causes a subsidiary that is qualified to 
administer trusts to succeed to part or all of the trust business of the bank or 
bank holding company; or 

(4) A bank or bank holding company causes a subsidiary to succeed to part 
or all of the trust business of another subsidiary of the bank or bank holding 
company. 

(c) The substitution of one fiduciary for another fiduciary pursuant to this 
section shall be effective 60 days after closing pursuant to the acquisition or 
merger agreement, without any order or approval of any court or public officer. 
The successor fiduciary shall have all the rights and duties of the predecessor 
fiduciary. Unless otherwise provided in the document or instrument, the 
successor fiduciary shall be automatically named as fiduciary in all writings, 
wills, trusts, court orders, or similar documents or instruments that name the 
predecessor fiduciary as fiduciary, whether signed before or after the successor 
fiduciary is created or succeeds to the trust business of the predecessor 
fiduciary. 

(d) For the purposes of qualification as a fiduciary or a successor fiduciary 
under any requirement contained in any document creating or reletting to a 
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fiduciary capacity, the successor bank, trust company, bank holding company, 
or subsidiary trust company is considered to have capital and surplus equal to 
its capital and surplus plus the capital and surplus of its owning bank, bank 
holding company, and their affiliates. 

(e) Not less than 30 days before the succession becomes effective under this 
section, the successor fiduciary shall publish notice of the succession in a 
newspaper of general circulation in the District and shall mail the notice to 
each co-fiduciary of the successor fiduciary, to each surviving settlor of a trust, 
to each person who alone or in conjunction with others has the power to 
remove the fiduciary, to each beneficiary of a trust, estate, or fund, and to the 
Superintendent of Banking and Financial Institutions of the District of Colum- 
bia. In the case of a trust described in chapter 736 of the Internal Revenue 
Code of, 1986 (26 U.S.C. § 401(a)), notice shall be mailed to the employer, 
employee organization, or both, responsible for the maintenance of the trust. 
Notice shall be sent by certified mail to the last known address of the addressee 
and shall contain the name of the predecessor fiduciary, the name of the 
successor fiduciary, and the effective date of the assumption of fiduciary 
responsibilities by the successor fiduciary. 

(f) Within 180 days after succession under this section, a co-fiduciary, settlor 
of a trust, beneficiary, guardian, conservator, committee, or any other person 
authorized to remove a fiduciary, may apply to the Superior Court of the 
District of Columbia ("Court") for the appointment of a new fiduciary to 
replace the successor fiduciary. The Court may appoint a new fiduciary to 
replace the successor fiduciary if it finds, after notice to all parties in interest 
and a hearing, that the successor fiduciary will adversely affect the administra- 
tion of the fiduciary account and that the appointment of a new fiduciary will 
be in the best interest of the petitioner and all interested parties. This provision 
shall be in addition to any other provision of law governing the removal of a 
fiduciary and shall be subject to the terms upon which the original fiduciary 
was designated as fiduciary. 

(Mar. 3, 1901, ch. 854, § 723a, as added June 16, 1989, D.C. Law 8-10, § 2, 36 DCR 

3364.) 

Historical and Statutory Notes 

Prior Codifications which was referred to the Committee on the 

.198.1 Ed., § 26-411.1. Judiciary. The Bill was adopted on first and 

second readings on April 4, 1989 and April 18, 

Legislative History of Laws 1989, respectively. Signed by the Mayor on 

Law 8-10, the "Automatic Substitution of Fi- April 27, 1989, it was assigned Act No. 8-26 and 

duciaries Amendment Act of 1989," was intro- transmitted to both Houses of Congress for its 

duced in Council and assigned Bill No. 8-141, review. 

Library References 

Key Numbers Encyclopedias 

Guardian and Ward ©=27. C J.S. Guardian and Ward §§ 10, 49, 54. 

Receivers ©-64. QJS Receivers § 102 

Trusts ©=169. 

Westlaw Key Number Searches: 196k27; CJ.S. Trusts § 21 1. 

323k64; 390k 169. 
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§ 26-13 12, Stock, property, and liability to be security when fiduciary. 

When any court shall appoint the said company a trustee, receiver, personal 
representative, special administrator, or such guardian or committee, or shall 
order the deposit of money or other valuable with said company, or where any 
individual or corporation shall appoint any of said companies a trustee, 
executor, assignee, or such guardian, the capital stock of said company sub- 
scribed for or taken, and all property owned by said company, together with the 
liability of the stockholders and officers as herein provided, shall be taken and 
considered as the security required by law for the faithful performance of its 
duties, and shall be absolutely liable in case of any default whatever. 

(Mar. 3, 1901, 31 Stat. 1305, ch. 854, § 724; June 24, 1980, D.C. Law 3-72, § 207(d), 27 
DCR2155.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-412. F° r legislative history of D.C. Law 3-72, see 

irt^TT-j'c -w -^^ Historical and Statutory Notes following 

1973 Ed., § 26-312. §26-1309. 



Cross References 



Section References 

This section is referred to in § 26-710. 



Library References 
Key Numbers Encyclopedias 

Banks and Banking <^312. c j s Banks and Banking §§ 627 to 629, 646. 

Warehousemen <^41 CJS Warebousemen and Safe Depositaries 

Westlaw Kev Number Searches: 32k312; ss qi qq 

403k41. " 93 yi.yy. 

§ 26-1313. Existing companies; certificate of intention to comply with 
provisions. 

Any safe deposit company, trust company, surety or guaranty company, or 
title insurance company incorporated on or before January 1, 1902, and 
operating under the laws of the United States in the District of Columbia or of 
any of the states, and doing business in said District on or before January 1, 
1902, may avail itself of the provisions of this chapter on filing in the Office of 
the Recorder of Deeds of the District of Columbia, or with the Superintendent 
of Banking and Financial Institutions, a certificate of its intention to do so, 
which certificate shall specify which one of the 3 classes of business set out in 
§ 26-1301 it will carry on, and shall be verified by the oath of its president to 
the effect that it has in every respect complied with the requirements of existing 
law, especially with the provisions of this chapter, that its capital stock is paid 
in as provided in § 26-1323 and is not impaired; and thereafter such company 
may exercise all powers and perform all duties authorized by any 1 of the 
clauses of § 26-1301 in addition to the powers lawfully exercised by such 
company on January 1, 1902. 

(Mar. 3, 1901, 31 Stat. 1306, ch. 854, § 725; Nov. 23, 1985, D.C. Law 6-63, § 106(a)(9), 
as added Apr. 1 1, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1 168.) 
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Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-413. For legislative history of D.C. Law 6-107, see 

im? c,/ k ->* ?n Historical and Statutory Notes following 

1973 Ed., § 26-313. §26-1352. 

Cross References 
Section References 

This section is referred to in §§ 26-1307, 26-1322, and 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <3=»312. c.J.S. Banks and Banking §§ 627 to 629, 646. 

insurance ^=1 122. ^ T e n . . i , c A c - n _ 

„ . . , JO ^ r „ C.J.S. Principal and Surety § 293. 

Principal and Surety <£=\54. 

Warehousemen <&=>41. C.J.S. Warehousemen and Safe Depositaries 

Westlaw Key Number Searches: 52k312; ^ s 

2.17kll22;'309k54; 403k41. 

§ 26-13 14. Real property held and conveyed by companies. 

Any company operating under this chapter may lease, purchase, hold, and 
convey real property in which the offices of the company are located not to 
exceed in value the capital and surplus of the company, and such in addition as 
it may acquire in satisfaction of debts due the corporation under sales, decrees, 
judgments, and mortgages. But no such association shall hold the possession 
of any real estate under foreclosure of mortgage, or the title and possession of 
any real estate purchased to secure any debts due to it, for a longer period than 
5 years. 

(Mar. 3, 1901, 31 Stat. 1306, ch. 854, § 726; Apr. 19, 1920, 41 Stat. 566, ch! 153.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 26-414. 
1973 Ed., § 26-314. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <S=>315(1). c.J.S. Banks and Banking §§ 633 to 636, 646. 



Warehousemen <£=>42 
Westlaw 
403k42 



,.„,-,.,,_, ,v C.J.S. Warehousemen and Safe Depositaries 

Westlaw Key Number Searches: d2k315(1); c q 
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§ 26-1315, Duration of charter. 

The charters for incorporations named in this chapter and granted before 
April 11, 1986, may be made perpetual, or may be limited in time by their 
provisions, subject to the approval of Congress. 

(Mar. 3, 1901, 31 Stat. 1306, ch. 854, § 727; Nov. 23, 1985, D.C. Law 6-63, 
§ 106(a)(10), as added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1168.) 

Historical and Statutory Motes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-415. F° r legislative history of D.C. Law 6-107, see 

irt-70 T-j ' & -»* <>ir Historical and Statutory Notes following 

1973 Ed., *? 26-315. § 2 6-1352. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <S=>312. C .J.S. Banks and Banking §§ 627 to 629, 646. 

Insurance ©=>1 122 CJS WarehouseTnen an d Safe Depositaries 

Warehousemen ^^4 1. SS qi qq 

Westlaw Key Number Searches: 52k312; 
217kl 122; '403k41. 

§ 26—1316. Capital stock — Amount; payment; deposit with Superinten- 
dent of Banking and Financial Institutions. 

The capital stock of every such company shall be at least $1,000,000, and at 
least 50 percent thereof must have been paid in, in cash or by the transfer of 
assets as hereinafter provided in § 26-1323, before any such company shall be 
entitled to transact business as a corporation, except with its own members, 
and before any company organized hereunder shall be entitled to transact the 
business of a trust company, or to become and act as a personal representative, 
guardian of the estate of a minor, or undertake any other kindred fiduciary 
duty, it shall deposit, either in money or in bonds, mortgages, deeds of trust, or 
other securities equal in actual value to one-fourth of the capital stock paid in, 
with the Superintendent of Banking and Financial Institutions, to be kept by 
him upon the trust and for the purposes hereinafter provided; and the said 
Superintendent of Banking and Financial Institutions may from time to time 
require an additional deposit from any such company, to be held upon and for 
the same trust and purposes, not exceeding, however, in value one-half the 
paid-in capital stock; and the said Superintendent of Banking and Financial 
Institutions shall not issue to any corporation the certificate heretofore provid- 
ed for until said deposit with him of securities required by this section. Within 
1 year after the organization of any corporation under the provisions of this 
chapter, or after any corporation existing prior to January 1, 1902, shall have 
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availed itself of the powers and rights given by this chapter in the manner 
herein provided for, its entire capital stock shall have been paid in. 

(Mar. 3, 1901, 31 Stat. 1306, ch. 854, § 728; June 24, 1980, D.C. Law 3-72, § 207(e), 27 
DCR 2155; Nov. 23, 1985, D.C. Law 6-63, § 106(a)(ll), as added Apr. 11, 1986, D.C. 
Law 6-107, § 2(k), 33 DCR 1168.) 

Historical and Statutory Notes 

Prior Codifications For legislative history of D.C. Law 6-107, see 

1981 Ed., § 26-416. Historical and Statutory Notes following 

1973 Ed., § 26-316. §26-1352. 

Legislative History of Laws 

For legislative history of D.C. Law 3-72, see 
Historical and Statutory Notes following 
§ 26-1309. 

Cross References 
Section References 

This section is referred to in §§ 26-1317 and 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking ®»312. c.J.S. Banks and Banking §§ 627 to 629, 646. 

Insurance <&>\ 138, 1150. QJS Warehousemen and Safe Depositaries 

Warehousemen <§^41. 5$ 91 99 

Westlaw Key Number Searches: 52R312; 
2 17kl 138; 217kl 150; 403k41. 

United States Supreme Court 

Fiduciary duty, for officers and directors, viability of 

Standard of care, stricter state standards, see Atherton v. 

Federal insured savings institutions, fed- F.D.I.C., U.S.NJ.1997, 117 S.Ct. 666, 

era] gross negligence standard of care 519 U.S. 213, 136 L.Ed. 2d 656. 

§ 26-1317. Capital stock — Calls; sale on failure to pay money subscribed. 

It shall be lawful for such company to call for and demand from the 
stockholders, respectively, all sums of money by them subscribed, at such time 
and in such proportions as its board of directors shall deem proper, within the 
time specified in § 26-1316, and it may enforce payment by all remedies 
provided by law; and if any stockholder shall refuse or neglect to pay any 
instalment, as required by a resolution of the board of directors, after 30 days 
notice of the same, the said board of directors may sell at public auction to the 
highest bidder so many shares of said stock as shall pay said installment, under 
such general regulations as may be adopted in the bylaws of said company, and 
the highest bidder shall be taken to be the person who offers to purchase the 
least number of shares for the assessment due. 

(Mar. 3, 1901, 31 Stat. 1306, ch. 854, § 729; June 20, 1938, 52 Stat. 780, ch. 527; Sept. 
10, 1985, D.C. Law 6-34, § 2, 32 DCR 3776; Mar. 12, 1986, D.C. Law 6-91, § 2, 33 
DCR 310.) 
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Historical and Statutory Notes 



§26-1317 

Note 4 



Prior Codifications 

1981 Ed., § 26-417. 
1973 Ed., § 26-317. 

Legislative History of Laws 

Law 6-34, the "District of Columbia Trust, 
Loan, Mortgage, Safe Deposit and Title Corpo- 
rations Act Amendment Temporary Act of 
1985," was introduced in Council and assigned 
Bill No. 6-241, which was retained by CounciL. 
The Bill was adopted on first and second read- 
ings on May 28, 1985, and June 11, 1985, 
respectively. Signed by the Mayor on June 14, 
1985, it was assigned Act No. 6-49 and trans- 



mitted to both Houses of Congress for its re- 
view. 

Law 6-91, the "District of Columbia Trust, 
Loan, Mortgage, Safe Deposit and Title Corpo- 
rations Act of 1985," was introduced in Council 
and assigned Bill No. 6-242, which was re- 
ferred to the Committee on Consumer and Reg- 
ulatory Affairs. The Bill was adopted on first 
and second readings on December 3, 1985, and 
December 17, 1985, respectively: Signed by the 
Mayor on December 30, 1985, it was assigned 
Act No. 6-119 and transmitted to both Houses 
of Congress for its review. 



Cross References 



Section References 

This section is referred to in § 26-710. 



Key Numbers 

Banks and Banking <3= 3 3 1 2. 
Insurance ®=»1 138, 1150. 
Warehousemen <3= 3 4 1 . 
Westlaw Key Number Searches: 
217kl 138; 217kll50; 403k41. 



Library References 

Encyclopedias 

CJ.S. Banks and Banking §§ 627 to 629, 646. 
C.J.S. Warehousemen and Safe Depositaries 

§§ 91, 99. 
52k312; ss ' 

Motes of Decisions 



Acceptance of subscription offer 3 

Law governing 1 

Time and manner of payment 4 

When subscription agreement becomes binding 

2 



1 . Law governing 

In absence of applicable federal law, ques- 
tions as to nature and construction of agree- 
ment to subscribe to stock in national bank are 
governed by law of place where bank was 
formed and subscription entered into. National 
Banking Act, 12 U.S.C.A. § 21 et seq. Brown v. 
United Community Nat. Bank, D.D.C1968, 282 
F.Supp. 78 1 . Banks And Banking ©=» 233 



2. 



becomes 



When subscription agreement 
binding 

A "subscription to stock" in proposed corpo- 
ration constitutes a continuing offer to corpora- 
tion which cannot become binding agreement 
until corporation comes into existence and 
adopts, expressly or impliedly, offer secured by 
its promoters or organizers. Brown v. United 
Community Nat. Bank, D.D.C1968, 282 F.Supp. 
781. Corporations ©^ 77 

Even though stock subscription agreement 
had been accepted by stock committee of na- 
tional bank in organization, subscriber did not 
have binding enforceable subscription contract 



until bank came into being and accepted sub- 
scriber's offer. 12 U.S.C.A. § 24. Brown v. 
United Community Nat. Bank, D.D.C1968, 282 
F.Supp. 781. Banks And Banking ©=» 242 

3. Acceptance of subscription offer 

Letter which was sent by stock committee of 
national bank being organized and which ad- 
vised subscriber that 2500 shares of stock had 
been allocated to him constituted acceptance of 
subscriber's subscription by organizers. Brown 
v. United Community Nat. Bank, D.D.C1968, 
282 F.Supp. 781. Banks And Banking ©=> 242 

4. Time and manner of payment 

Where stock subscription had been accepted 
by organizers of national bank prior to bank's 
actual existence and after bank came into being 
it notified subscriber that payment for his 
shares was due on or before certain date, buyer 
who mailed check which was not received by 
bank until day after specified date forfeited his 
rights under subscription agreement. D.C.C.E. 
§§ 26-317, 29-903, 29-908b. Brown v. United 
Community Nat. Bank, D.D.C1968, 282 F.Supp. 
781. Banks And Banking <&* 242 

Evidence did not establish that officer of bank 
who was subscriber to stock in new bank and 
who had been advising organizers of new bank 
was agent of new bank to accept payment for 
stock of new bank. Brown v. United Comrauni- 
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Note 4 

ty Nat. Bank, D.D.C1968, 282 F.Supp. 781. 
Banks And Banking <3=> 5 1 

§ 26—1318. Annual reports — Publication; contents; verification. 

Every such company shall annually, within 20 days after the 1st of January of 
each year, make a report to the Superintendent of Banking and Financial 
Institutions, which shall be published in a newspaper in the District, which 
shall state the amount of capital and of the proportion actually paid, the 
amount of debts, and the gross earnings for the year ending December 31st 
then next previous, together with their expenses, which report shall be signed 
by the president and a majority of the directors or trustees, and shall be verified 
by the oath of the president, secretary, and at least 3 of the directors or 
trustees; provided, however, that trust companies which are required to file 
and to publish reports under the provisions of § 161 of Title 12, United States 
Code, as amended, shall not be required to make or publish the annual report 
required under this section. 

(Mar. 3, 1901, 31 Stat. 1307, ch. 854, § 730; July 1, 1902, 32 Stat. 619, ch. 1352, § 6(5); 
Nov. 30, 1945, 59 Stat. 588, ch. 499; Nov. 23, 1985, D.C. Law 6-63, § 106(a)(l2), as 
added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1 168.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 26-418. For legislative history of D.C. Law 6-107, see 

in-nr-j'c -w oio Historical and Statutory Notes following 

1973 hd., S 26-318. g 26-1352. 

Cross References 
Section References 

This section is referred to in §§ 26-1319 and 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking @=>310. c.J.S. Banks and Banking §§ 625 to 626, 646. 

Insurance <3=>1 155. 

Westlaw Key Number Searches: 52k310; 
217kl 155. ' 

§ 26— 13 1 9, Annual reports — Liability of directors or trustees. 

If any company fails to comply with the provisions of § 26-1318, all the 
directors or trustees of such company shall be jointly and severally liable for the 
debts of the company then existing and for all that shall be contracted before 
such report shall be made; provided, that in case of failure of the company in 
any year to comply with the provisions of § 26-1318, and any of the directors 
shall, on or before January 15th of such year, file his written request for such 
compliance with the secretary of the company, the Superintendent of Banking 
and Financial Institutions, and the Recorder of Deeds of the District of 
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Columbia, such director shall be exempt from the liability prescribed in this 
section. 

(Mar. 3, 1901, 31 Stat 1307, ch. 854, § 731; Nov. 23, 1985, D.C. Law 6-63, 
§ 106(a)(13), as added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1 168.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-41.9. For legislative history of D.C. Law 6-107, see 

,«--,-,' c -w -,*« Historical and Statutory Notes following 

1973 Ed., § 26-319. §26-1352. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <^314. c j s Banks and Banking §§ 631 to 632, 646. 



Insurance <S=»1 131. 
Warehousemen <s=»41. 

Westlaw Kev Number Searches: 52k314; 
217kll31; 403k41. 



C.J.S. Warehousemen and Safe Depositaries 
§§ 91,99. 



§ 26—1320. Wilful false swearing; misappropriation. 

Any wilful false swearing in regard to any certificate or report or public 
notice required by the provisions of this chapter shall be perjury and shall be 
punished as such according to the laws of the District of Columbia. Any 
misappropriation of any of the money of any corporation or company formed 
under this chapter, or of any money, funds, or property intrusted to it, shall be 
held to be theft, and shall be punished as such under the laws of said District. 

(Mar. 3, 1901, 31 Stat. 1307, ch. 854, § 732; Dec. 1, 1982, D.C. Law 4-164, § 601(h), 29 
DCR 3976.) 

Historical and Statutory Notes 

Prior Codifications introduced in Council and assigned Bill No. 

1981 Ed. § 26-420. 4-133, w ? hich was referred to the Committee on 

^ i c 76-370 t ' ne J u< ^^ c ' ai T- The Bill was adopted on first, 

c ' " amended first and second readings on June 22, 

,.,.„. r . 1982, July 6, 1982, and July 20, 1982, respec- 

Legislative History of Laws tivdy Signed by the Mayor Qn August 4> j 9g2) 

Law 4-164, the "District of Columbia Theft it was assigned Act No. 4-238 and transmitted 
and White Collar Crimes Act of 1982," was to both Houses of Congress for its review. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Westlaw Key Number Searches: 52k314; 

Banks and Banking <S=>3 14. 217U131; 403k41. 

Insurance 0=» 1 1 3 1. Encyclopedias 

Warehousemen <3=»41 . C.J.S. Banks and Banking §§ 631 to 632, 646. 
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C.J.S. Warehousemen and Safe Depositaries 
§§ 91, 99. 

§ 26—1321, Stock deemed personal estate; transfer; contents of certifi- 
cates. 

The stock of such company shall be deemed personal estate, and shall be 
transferable only on the books of such company in such manner as shall be 
prescribed by the bylaws of the company; but no shares shall be transferable 
until all previous calls thereon shall have been fully paid. All certificates of the 
stock of any company organized under this chapter shall show upon their face 
the par value of each share and the amount paid thereon. 

(Mar. 3, 1901, 31 Stat. 1307, ch. 854, § 733; July 1, 1902, 32 Stat. 619, ch. 1352, 
§ 6(5).) 



Prior Codifications 

1981 Ed., § 26-421. 
1973 Ed. , § 26-321. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking @=»312. c.J.S. Banks and Banking §§ 627 to 629, 646. 

Insurance®* 1150. C.J.S. Warehousemen and Safe Depositaries 

Warehousemen ®=>41. SS 91 99 

Westlaw Key Number Searches: 52k312; 
217kl 150; 403k41. 

§ 26-1 322. Liability of stockholders. 

All stockholders of every company incorporated under this chapter, or 
availing itself of its provisions under § 26-1313 shall be severally and individu- 
ally liable to the creditors of such company to an amount equal to and in 
addition to the amount of stock held by them respectively for all debts and 
contracts made by such company. 

(Mar. 3, 1901, 31 Stat. 1307, ch. 854, § 734.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-422. 
1973 Ed., § 26-322. 



Section References 



Cross References 



This section is referred to in §§ 26-105 and 26-710. 
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§26-1323 



Key Numbers 

Banks and Banking <S=>313. 
Insurance @=>1 1 50. 
Warehousemen &*4 1 . 
Westlaw Key Number Searches: 
217kl 150; 403k41. 



Enforcement of liability 3 

Law governing 1 

Nature and extent of liability 



Library References 

Encyclopedias 

CJ.S. Banks and Banking §§ 630, 646. 
C.J.S. Warehousemen and Safe Depositaries 

§§ 91, 99. 
52k313; ' 



Notes of Decisions 

296 U.S. 592 
ing<3=>47(l) 



80 L.Ed. 419. Banks And Bank- 



1 . Law governing 

Liability of stockholder is determined by char- 
ter and by laws of state in which incorporation 
is had, but law of another place will control if 
parties have that law in view in making con- 
tract. Hamilton v. Offutt, 1935, 78 F.2d 735, 64 
App.D.C. 385, certiorari denied 56 S.Ct. 121, 
296 U.S. 592, 80 L.Ed. 419. Corporations <3=> 
216 

2. Nature and extent of liability 

Statutory double liability of stockholders in 
District of Columbia trust companies is asset of 
creditors and not of the corporation. Code of 
Laws D.C.I .901, § 720; 12 U.S.C.A. § 63. 
Dunn v. O'Connor, 1937, 89 F.2d 820, 67 App. 
D.C. 76. Banks And. Banking ©=> 313 

Statute authorizing Comptroller to take pos- 
session of bank doing business in District of 
Columbia for same reasons and to same extent 
as in case of national banks held not to impose 
double liability on stockholders of bank, where 
laws of state of bank's incorporation imposed 
no such liability. D.C.Code 1929, T. 5, §§ 298, 
361; 12 U.S.C.A. § 63 and note; §§ 64,87, 143, 
191. Hamilton v. Offutt, 1935, 78 F.2d 735, 64 
App.D.C. 385, certiorari denied 56 S.Ct. 121, 



3. Enforcement of liability 

Injunction against enforcement of assessment 
of stockholders' double liability against District 
of Columbia bank and trust company held prop- 
erly refused where record sufficiently showed 
insolvency regardless of whether insolvency was 
large or small. Code of Laws D.C. 1 90 1 , § 7 1 5 et 
seq.; 12 U.S.C.A. § 63. Dunn v. O'Connor, 
1937, 89 F.2d 820, 67 App.D.C. 76. Injunction 
©=> 75 

District of Columbia statute subjecting trust 
companies to same control of comptroller as 
that exercised over national banks embraces by 
reference provision of National Bank Act autho- 
rizing receiver under direction of comptroller to 
enforce individual liability of stockholders, and 
hence provision of District of Columbia statute 
for stockholders' liability to creditors does not 
create independent and direct property right of 
creditors enforceable only by them in equity 
suit, but is right which accrues to comptroller 
and through him to his receiver, by whom alone 
it is enforceable in administration of trust es- 
tate. Code of Laws D.C.I 901, § 715 et seq.; 12 
U.S.C.A. § 63. Dunn v. O'Connor, 1937, 89 
F.2d 820, 67 App.D.C. 76. Banks And Banking 
<D=>313 



§ 26—1323, Payment of stock to be in money only; exception. 

Nothing but money shall be considered as payment of any part of the capital 
stock, except that in the case of any company doing business on January 1, 
1902, in the District of Columbia in any of the classes herein provided for, or 
under any act of Congress, or by virtue of the laws of any of the states, and 
which company had on that date actually received full payment in money of at 
least 50% of the capital stock required by this chapter, and which company 
desires to obtain a charter under this chapter, all the assets or property may be 
received and considered as money at a value to be appraised and fixed by the 
Superintendent of Banking and Financial Institutions; provided, that all such 
assets and property are also transferred to and are thereafter owned by the 
company organized under this chapter. 

(Mar. 3, 1901, 31 Stat. 1308, ch. 854, §735; Nov. 23, 1985, D.C. Law 6-63, 
§ 106(a)(14), as added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 33 DCR 1168.) 
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§ 26-1323 BANKS AMD OTHER FINANCIAL INSTITUTIONS 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 26-423. For legislative history of DC. Law 6-107, see 

.«--,,-, , ' c -W -,-,-, Historical and Statutory Notes following 

1973 Ed., § 26-323. § 26-1352. 

Cross References 
Section References 

This section is referred to in §§ 26-1313, 26-1316, and 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking @=>31.2. C .J.S. Banks and Banking §§ 627 to 629, 646. 

insurance e=M 150 CJS Warehousemen and Sa fe Depositaries 

Warehousemen <3=»41. 88 Qi QQ 

Westlaw Kev Number Searches: 52k312; 
217kl 150; 403k41. 

§ 26-1324, Election of, and management of company by, directors or 
trustees. 

The stock, property, and concerns of such company shall be managed by not 
less than 9 nor more than 30 directors or trustees, who shall, respectively, be 
stockholders, and citizens of the United States, and at least two-thirds of whom 
shall reside in the District of Columbia or within 100 miles of die location of 
the principal office of the company, and shall, except the first year, be annually 
elected by the stockholders at such time and place and after such published 
notice as shall be determined by the bylaws of the company, and said directors 
or trustees shall hold until their successors are elected and qualified. 

(Mar. 3, 1901, 31 Stat. 1308, ch. 854, § 736; Aug. 28, 1957, 71 Stat. 474, Pub. L. 
85-199, § 1.) 



Prior Codifications 

1981 Ed., § 26-424. 
1973 Ed., § 26-324. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <3=>3 14. c.J.S. Banks and Banking §§ 631 to 632, 646. 

Insurance <^1 133. CJS Warehousemen and Safe Depositaries 

Warehousemen <3=>41.. SS Q] QQ 

Westlaw Key Number Searches: 52k314; 
217kll33; 403k41. 

§ 26— 1325. Officers; security authorized. 

There shall be a president of the company, who shall be a director, also a 
secretary and a treasurer, all of whom shall be chosen by the directors or 
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trustees; provided, that only 1 of the above named offices shall be held by the 
same person at the same time. Subordinate officers may be appointed by the 
directors or trustees, and all such officers may be required to give such security 
for the faithful performance of the duties of their offices as the directors or 
trustees may require. 
(Mar. 3, 1901, 31 Stat. 1308, ch. 854, § 737.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-425. 
1973 Ed., § 26-325. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 

Key Numbers Encyclopedias 

Banks and Banking <S=>314. c j s Banks and Banking §§ 631 to 632, 646. 

Insurance ^11 33 CJS Ware h ousemen and Sa f e Depositaries 

Warehousemen 0=>41 . SS Ql QQ 

Westlaw Key Number Searches: 52k314; 
217kll33; 403k41. 

§ 26—1326. Power to make bylaws; purposes thereof. 

The directors or trustees shall have power to make such bylaws as they deem 
proper for the management or disposal of the stock and business affairs of such 
company, not inconsistent with the provisions of this chapter, and prescribing 
the duties of officers and servants that may be employed, for the appointment of 
all officers, and for carrying on all kinds of business within the objects and 
purposes of such company. 

(Mar. 3, 1901, 31 Stat. 1308, ch. 854, § 738.) 



Prior Codifications 

1981 Ed., § 26-426. 
1973 Ed., § 26-326. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <^314. c j s Banks and Banking §§ 631 to 632, 646. 

" , .^J,. C.J.S. Warehousemen and Safe Depositaries 

Warehousemen <S^4 1 . ss Qi QQ 

Westlaw Key Number Searches: 52k314; 

217kll33; 403k41. 
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§ 26—1327. Liability of directors or trustees on declaration of dividends — 
Conditions. 

If the directors or trustees of any company shall declare or pay any dividend 
the payment of which would render it insolvent, or which would create a debt 
against such company, they shall be jointly and severally liable as guarantors 
for all the debts of the company then existing, and for all that shall be thereafter 
contracted while they shall, respectively, remain in office. 

(Mar. 3, 1901, 31 Stat. 1308, ch. 854, § 739.) 



Prior Codifications 

1981 Ed., § 26-427. 
1973 Ed., § 26-327. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 26-1328 and 26-710. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking @=>312, 314. C J.S. Banks and Banking §§ 627 to 629, 631 

Insurance <&=>] 133, 1 153. t 532, 646. 

Warehousemen ®=»41 . n T c x KJ 1 _ A c c ^ -, 

XT _ , ^.^^ CJ.S. Warehousemen and Sale Depositaries 

Westlaw Key Number Searches: ^2k312; SS Qi QQ 

52k314; 2i7.kll33; 217kl 153; 403k41 . SS V ' ' 

§ 26—1328, Liability of directors or trustees on declaration of dividends- 
Exemption. 

If any of the directors or trustees shall object to declaring such dividends or 
the payment of the same, and shall at any time before the time fixed for the 
payment thereof file a certificate of their objection in writing with the secretary 
of the company and with the Recorder of Deeds of the District, they shall be 
exempt from the liability prescribed in § 26-1327. 

(Mar. 3, 1901, 31 Stat. 1308, ch. 854, § 740.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 26-428. 
1973 Ed., § 26-328. 



Section References 

This section is referred to in § 26-710. 



Cross References 



Library References 

Key Numbers Warehousemen <£=>41 . 

Banks and Banking &*312, 314. Westlaw Key Number Searches: 52k3 12; 

Insurance ®=>1 133, 1153. 52k314; 217kll33; 217kl 153; 403k41. 
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Encyclopedias C.J.S. Warehousemen and Safe Depositaries 

C.J.S. Banks and Banking §§ 627 to 629, 631 §§91, 99, 

to 632, 646. 

§ 26-1 329* Directors or trustees personally liable when liabilities exceed 
assets. 

If the liabilities of any company shall at any time exceed the amount of the 
fair cash value of the assets, the directors or trustees of such company assenting 
thereto shall be personally and individually liable for such excess to the 
creditors of the company, after the additional liability of the stockholders has 
been enforced. 

(Mar. 3, 1901, 31 Stat. 1308, ch. 854, § 741.) 



Prior Codifications 

1981 Ed., § 26-429. 
1973 Ed., § 26-329. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking ©=>314. C .J.S. Banks and Banking §§ 631 to 632, 646 

Insurance <3=»1133. 
Warehousemen <&*4 1 . 

Westlaw Key Number Searches: 52k314; 
217kl 133; 403k41. 



C.J.S. Warehousemen and Safe Depositaries 
§§ 91,99. 



§ 26-1330. Fiduciary not liable as stockholder; liability of estate and 
funds. 

No person holding stock in such company as personal representative, guard- 
ian, or trustee shall be personally subject to any liability as stockholder of such 
company, but the estate and funds in the hands of such personal representative, 
guardian, or trustee shall be liable in like manner and to the same extent as the 
testator or intestate or the ward or the person interested in such trust fund 
would have been if he had been living and competent to act and hold the stock 
in his own name. 

(Mar. 3, 1901, 31 Stat. 1308, ch. 854, § 742; June 24, 1980, D.C. Law 3-72, § 207(f), 27 
DCR2155.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-430. For legislative history of D.C. Law 3-72, see 

irk -ni-i'c -,• -,-,« Historical and Statutory Notes following 

1973 Ed., §26-330. §26-1309. 

411 



§26-1330 BANKS AMD OTHER FINANCIAL INSTITUTIONS 

Cross References 
Section References 

This section is referred to in § 26-710. 

§ 26-133 1 . Increase or decrease of capital stock. 

(a) Any corporation which may be formed under this chapter may increase 
its capital stock by complying with the provisions of this chapter to any amount 
which may be deemed sufficient and proper for the purposes of the corpora- 
tion. 

(b) Any company transacting the business of a trust company heretofore or 
hereafter organized or operating under the provisions of this chapter may by 
the vote of shareholders owning two-thirds of its capital stock reduce its capita] 
to any sum not below the amount required by this chapter; but no such 
reduction shall be made until the amount of the proposed reduction has been 
reported to the Superintendent of Banking and Financial Institutions and such 
reduction has been approved by said Superintendent of Banking and Financial 
Institutions, and no shareholder shall be entitled to any distribution of cash or 
other assets by reason of any reduction of the common capital of any such 
corporation unless such distribution shall have been approved by the Superin- 
tendent of Banking and Financial Institutions and by the affirmative vote of at 
least two-thirds of the shcires of stock outstanding. 

(Mar. 3, 1901, 31 Stat. 1309, ch. 854, § 743; June 20, 1938, 52 Stat. 780, ch. 527; Nov. 
23, 1985, D.C. Law 6-63, § 106(a)(J5), as added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 
33DCR1168.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26—43 1 For legislative history of D.C. Law 6-107, see 

f rt -., -r. , ' c -w ->-.< Historica] and Statutory Notes following 

1973 Ed., § 26-331. §26-1352. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking ®=>312. c.J.S. Banks and Banking §§ 627 to 629, 646. 

Insurance e-1 138, 115 °- C.J.S. Warehousemen and Safe Depositaries 

Warehousemen©^!, ss 91 99 

Westlaw Kev Number Searches: 52k3 1 2; 
217k.ll38;"217klJ50; 403k4L 

§ 26-1332. Copy of certificate as evidence. 

A copy of any certificate of incorporation filed in pursuance of this chapter, 
certified by the Recorder of Deeds to be a true copy and the whole of such 
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certificate, shall be received in all courts and places as presumptive legal 
evidence of the facts therein stated. 

(Mar. 3, 1901, 31 Stat. 1309, ch. 854, § 744.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 26-432. 
1973 Ed., § 26-332. 



Cross References 



Section References 

This section is referred to in § 26-710. 



§ 26—1333. Security required for performance of fiduciary duties; liability 
thereon. 

No bond or other collateral security, except as hereinafter stated, shall be 
required from any trust company incorporated under this chapter for and in 
respect to any trust, nor when appointed trustee, guardian, receiver, personal 
representative, special administrator, committee of the estate of a lunatic or 
idiot, or other fiduciary appointment; but the capital stock subscribed for or 
taken, and all property owned by said company and the amount for which said 
stockholders shall be liable in excess of their stock, shall be taken and consid- 
ered as the security required by law for the faithful performance of its duties, 
and shall be absolutely liable in case of any default whatever; and in case of the 
insolvency or dissolution of said company, the debts due from the said company 
as trustee, guardian, receiver, personal representative, special administrator, or 
committee of the estate of lunatics, idiots, or any other fiduciary appointment 
shall have a preference. 

(Mar. 3, 1901, 31 Stat. 1309, ch. 854, § 745; June 24, 1980, D.C. Law 3-72, § 207(g), 27 
DCR2155.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-433. F° r legislative history of D.C. Law 3-72, see 

1ft -, ^ , c -,, -,-,-> Historical and Statutory Notes following 

1973 Ed., §26-333. §26-1309. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Guardian and Ward <3»15. c.J.S. Guardian and Ward §§ 31 to 33. 

Receivers ^51. c j s Receivers §§ 76 to 77 

Trusts <3=161. 

Westlaw Key Number Searches: 196kl5; C.J.S. Trusts § 224. 

323k51; 390kl61. 
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United States Supreme Court 

Fiduciary duty, for officers and directors, viability of 

Standard of care, stricter state standards, see Atherton v. 

Federal insured savings institutions, fed- F.D.I.C., U.S.N.J.1997, 117 S.Ct. 666, 

eral gross negligence standard of care 519 U.S. 213, 136 L.Ed. 2d 656. 

§ 26-1334. Powers of probate court. 

The court having probate jurisdiction, or any judge thereof, shall have power 
to make orders respecting such company whenever it shall have been appointed 
trustee, guardian, receiver, personal representative, special administrator, com- 
mittee of the estate of a lunatic, idiot, or any other fiduciary, and require the 
said company to render all accounts which might lawfully be made or required 
by any court or any judge thereof if such trustee, guardian, receiver, personal 
representative, special administrator, committee of the estate of a lunatic or 
idiot, or fiduciary were a natural person. And said court, or any judge thereof, 
at any time, on application of any person interested, may appoint some suitable 
person to examine into the affairs and standing of such companies, who shall 
make a full report thereof to the court, and said court, or any judge thereof, 
may at any time, in its discretion, require of said company a bond with sureties 
or other security for the faithful performance of its obligations, and such 
sureties or other security shall be liable to the same extent and in the same 
manner as if given or pledged by a natural person. 

(Mar. 3, 1901, 31 Stat. 1309, ch. 854, § 746; June 25, 1936, 49 Stat. 1921, ch. 804; June 
25, 1948, 62 Stat. 991, ch. 646, § 32(a), (b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; 
July 29, 1970, 84 Stat. 576, Pub. L. 91-358, title I, § 158(c)(4); June 24, 1980, D.C. Law 
3-72, § 207(h), 27 DCR 2155.) 

Historical and Statutory Motes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 26-434. For legislative history of D.C. Law 3-72, see 

irt-TiT-j'c -w -,-,„ Historical and Statutory Notes following 

1973 Ed., § 26-334. §26-1309. 

Cross References 
Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers 

Courts @=>1 98. 

Westlaw Key Number Search: 106kl98. 

§ 26—1335. Compliance required of foreign corporations or companies. 

No corporation or company organized by virtue of the laws of any of the 
states of this Union shall carry on in the District of Columbia any of the kinds of 
business named in this chapter without strict compliance in all particulars with 
the provisions of this chapter for the government of such corporations formed 
under it, and each one of the officers of the corporation or company so 
offending shall be punished by a fine not exceeding $1,000 or imprisonment not 
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exceeding 1 year, or by both fine and imprisonment, in the discretion of the 

court. 

(Mar. 3, 1901, 31 Stat 1309, ch. 854, § 747; Mar. 4, 1933, 47 Stat. 1567, ch. 274, § 5.) 



Prior Codifications 

1981 Ed.,§ 26-435. 
1973 Ed., § 26-335. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 26-710. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <S=>310. c.J.S. Banks and Banking §§ 625 to 626, 646. 

Insurance ®=>1 165 CJS Warehousemen and S afe Depositaries 

Warehousemen <^=>4 1 . §§9199 

Westlaw Key Number Searches: 52k310; 
217kl 165; 403k41. 

United States Supreme Court 

Foreign banks, U.S.N.Y.1985, 105 S.Ct. 2545, 472 U.S. 

,, m/ . clV . m . 159, 86L.Ed.2d 112. 

Acquisitions, . ' 

" r i,i r Discrimination, 

Acquisition of in-state bank by out-of- Out-of-state banks discrimination, see 

state bank holding companies, see Lewis v< BT Inv Managers, Inc., 

Northeast Bancorp, Inc. v. Board of U.S.Fla.1980, 100 S.Ct. 2009, 447 U.S. 

Governors of Federal Reserve System, 27, 64 L.Ed. 2d 702. 

§ 26—1336* Right of Congress to amend or repeal chapter; remedies pre- 
served. 

Congress may at any time alter, amend, or repeal this chapter, but any such 
amendment or repeal shall not, nor shall the dissolution of any company 
formed under this chapter, take away or impair any remedy given against such 
corporation, its stockholders, or officers for any liability or penalty which shall 
have been previously incurred. 

(Mar. 3, 1901, 31 Stat 1309, ch. 854, § 748.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 26-436. 
1973 Ed., § 26-336. 



Section References 

This section is referred to in § 26-710. 



Cross References 
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§26-1351 BANKS AND OTHER FINANCIAL INSTITUTIONS 

Subchapter II. Existing Trust Companies; Perpetual 
Succession of Trust Companies, 

§ 26—135 1 - Existing title insurance companies may become perpetual. 

Any company formed prior to January 1, 1902, agreeably to law, for the 
purpose of insuring titles to real estate may become perpetual by filing, in the 
Office of the Recorder of Deeds, a certificate to that effect, in like manner as is 
provided by law for the filing of the original certificate of incorporation. 

(Mar. 3, 1901, 31 Stat. 1.289, ch. 854, § 641.) 



Prior Codifications 

1981 Ed., § 26-402. 
1973 Ed., § 26-302. 



Section References 



Historical and Statutory Notes 



Cross References 



This section is referred to in §§ 26-710, 29-1101, 29-201.09, 29-201.11, 29-201.15, 29-201.23, 
29-201.29, 29-201.33, 29-201.34, 29-201.36, and 29-20.1 .37 to 29-201.39. 

Library References 

Key Numbers 

Insurance G=>] 122. 

Westlaw Key Number Search: 217kI122. 

§ 26—1352, Trust companies to have perpetual succession. 

Any company transacting the business of a trust company and heretofore or 
hereafter organized or operating under the provisions of this chapter, but 
before April 11, 1986, shall have perpetual succession from the date of its 
organization, or until such time as it be dissolved, or until its franchise shall 
become forfeited by reason of violation of law, or until terminated by either a 
general or special act of Congress, or until its affairs be placed in the hands of a 
receiver and finally wound up by him. 

(Mar. 3, 1.901, 31 Stat. 1289, ch. 854, § 641; June 24, 1936, 49 Stat. 1898, ch. 743; Nov. 
23, 1986, D.C. Law 6-63, § 106(a)(1), as added Apr. 11, 1986, D.C. Law 6-107, § 2(k), 
33 DCR 1168.) 

Historical and Statutory Notes 

Prior Codifications assigned Bill No. 6-276, which was referred to 

1981 Ed., § 26-403. the Committee on Housing and Economic De- 

1973 Ed., § 26-303. velopment. The Bill was adopted on first and 

second readings on January 14, 1986 and Janu- 

Legislative History of Laws ary 28, 1986, respectively. Signed by the May- 
Law 6-107, the "District of Columbia Region- or on February 14, 1986, it was assigned Act 

al Interstate Banking Act of 1985 Amendments No. 6-136 and transmitted to both Houses of 

Act of 1985," was introduced in Council and Congress for its review. 

Cross References 
Section References 
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This section is referred to in § 26-710. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <3=>312. c j s Banks and Banking §§ 627 to 629, 646. 

Westlaw Key Number Search: 52k312. 
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TITLE 27 

CIVIL RECOVERY BY MERCHANTS 
FOR CRIMINAL CONDUCT. 

Chapter Section 

1. Merchant's Civil Recovery for Criminal Conduct 27-101 



WESTLAW Computer Assisted Legal Research 

WESTLAW supplements your legal research in many ways. WESTLAW allows you to 

® update your research with the most current information 

® expand your library with additional resources 

^ retrieve current, comprehensive history and citing references to a case 
with KeyCite 

For more information on using WESTLAW to supplement your research, see the 
WESTLAW Electronic Research Guide, which follows the Preface. 
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DERIVATION TABLE 

Showing where provisions of Title 27 of the District of Columbia Official 
Code, 2001 Edition, were formerly located in the District of Columbia Code, 
1981 Edition. 

2001 Edition 1981 Edition 2001 Edition 1981 Edition 

27-101 3-441 27-104 3-444 

27-102 3-442 27-105 . . . 3-445 

27-103 3-443 27-106 3-446 
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Chapter 1 
Merchant's Civil Recovery for Criminal Conduct. 

Section 

27-101. Definitions. 

27-102. Liability and damages. 

27-103. Criminal proceedings. 

27-104. Merchant's options. 

27-105. Jurisdiction. 

27-106. Attorney's fees. 

§ 27-101. Definitions. 

For purposes of this chapter, the term: 

(1) "Fraud" shall have the same meaning as that term is used in 
§ 22-3221. 

(2) "Juvenile" means a person under 18 years of age. 

(3) "Merchant" means a person who does or would sell, lease, or transfer, 
either directly or indirectly, consumer goods or services, or a person who 
does or would supply the goods or services which are or would be the subject 
matter of a trade practice. 

(4) "Shoplifting" shall have the same meaning as that term has in 
§ 22-3213(a). 

(5) "Theft" shall have the same meaning as that term is used in § 22-3211. 
(May 16, 1992, D.C. Law 9-98, § 2, 39 DCR 678.) 

Historical and Statutory Notes 

Prior Codifications duct Emergency Amendment Act of 1992 (D.C. 

1981 Ed., § 3-441. Act 9-205, May 14, 1992, 39 DCR 3649). 

Temporary Addition of Section Legislative History of Laws 

Temporary addition of chapter: D.C. Law Law' 9-97, the "Merchant's Civil Recovery for 

9-97 enacted this chapter. Criminal Conduct Temporary Act of 1991," was 

Section 8(b) of D.C. Law 9-97 provided thai ^oduced ™ n Comci } a "<! aSS , igned ? iU No : 

the act shall expire on the 225th day of its 9-3M. The Bill was adopted on htst and second 

having taken effect or upon the effective date or f^f on November 5, 1991. and December 

the Merchant's Civil Recovers for Criminal Con- !; 1991. respectively. Signed by the Mayor on 

duct of 1991, whichever occurs first. Pf ,T , ' ' ? T , as ?! gned A * Na 

9-124 and transmitted to both Houses or Con- 

_ » * * j . gress for its review. D.C. Law 9-97 became 

Emergency Act Amendments , f ^. ,, n . nn ~ 

6 J effective on May 7, 1992. 

For temporary addition of chapter, see §§ 2-7 T n no ., tlliX l ., ~ ., „ ,- 

, , Ayr r , J , ,-,..,„ v c ^- ■ i Law 9-98, the Merchant s Civil Recovery for 

or the Merchants Civil Recovery tor Criminal ^ i /- a 4 a * r mm >> * < j i 

„ j d _ a , r ,i, /t^ ^ a Criminal Conduct Act oi 1992, was introduced 

Conduct Emergency Act of 1991 (D.C. Act . r , ., , - , . n KT in 10 i • u 

n 11rt kT , fc ~ C J 1rtrt1 ->a -rsr^T* ~,-if\A\ m Council and assigned Bill No. 19— 1 52, which 

9-110, November 25, 1991, 38 DCR 7304). f , . ., %> - Ai aU t ,. . 

was referred to the Committee on the Judiciary. 

For temporary addition of chapter, see §§ 2-7 The Bill was adopted on first and second read- 

of the Merchant's Civil Recovery for Criminal ings on December 3, 1991, and January 7, 1992, 

Conduct Congressional Recess Emergency Act respectively. Signed by the Mayor on Januarv 

of 1992 (D.C. Act 9-155, February 21, 1992, 39 2 8, 1992, it was assigned Act No. 9-138 and 

DCR 1354). transmitted to both Houses of Congress for its 

For temporary addition of section, see § 2 of review. D.C. Law 9-98 became effective on May 

the Merchant's Civil Recovery for Criminal Con- 16, 1992. 
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§ 27-102 RECOVERY FOR CRIMINAL CONDUCT 

§ 27-102. Liability and damages. 

(a) Anyone who commits an offense of fraud, shoplifting, or theft from a 
merchant shall be civilly liable to the merchant for treble the amount of actual 
damages; and 

(1) The retail value of any goods or merchandise stolen if the goods or 
merchandise are not recovered; 

(2) The loss of value of the goods or merchandise stolen if the goods or 
merchandise are recovered; or 

(3) A minimum of $50 in damages, whichever is greater. 

(b) The parent or guardian shall be liable for any acts or offenses committed 
by a juvenile under this chapter. 

(May 16, 1992, D.C. Law 9-98, § 3, 39 DCR 678.) 

Historical and Statutory Notes 

Prior Codifications For temporary addition of chapter, see §§ 2-7 

1981 Ed § 3-442 °^ tne Merchant's Civil Recovery for Criminal 

Conduct Congressional Recess Emergency Act 
Pe , . of 1992 (D.C. Act 9-155, February 21, 1992, 39 

Temporary Addition ot Section DCR 1354) 



See note to § 27-101. 



Legislative History of Laws 



Emergency Act Amendments For Ie S is1ative hlstor y of DC - Law 9 ~ 97 ' see 

6 J . , Historical and Statutory Notes following 

For temporary addition of chapter, see §§ 2-7 § 27-101 

of the Merchant's Civil Recovery for Criminal For legislative history of D.C. Law 9-98, see 

Conduct Emergency Act of 1991 (D.C. Act Historical and Statutory Notes following 

9-110, November 25, 1991, 38 DCR 7304). § 27-101. 

Library References 

Key Numbers Encyclopedias 

Fraud ^59(1, 4), 61. CJ.S. Fraud §§ 139, 142 to 144. 

Parent and Child <S*13(1). c j s parent and chi]d §§ 123 tQ ]25 

Trover and Conversion <£=41, 43.1, ^4. 

Westlaw Key Number Searches: 184k59(l); CJS " Trover and Conversion §§. 1 62 to 163, 

184k59(4); 184k61; 285kl3(l); 389k41; 16 ^ 170 ' 172 t0 179 - 

389k43.1; 38.9k54. 

§ 27-103. Criminal proceedings. 

(a) The recovery of damages from the alleged offender shall not prohibit 
criminal prosecution of the alleged offender. 

(b) The recovery of civil damages by a merchant or a finding of liability 
under this chapter shall not be admissible in a criminal proceeding. 

(c) A conviction or plea of guilty of fraud, shoplifting, or theft is not a 
prerequisite to the maintenance of a civil action authorized by this chapter. 

(May 16, 1992, D.C. Law 9-98, § 4, 39 DCR 678; July 22, 1992, D.C. Law 9-132, § 4(a), 
39 DCR 4058; Sept. 29, 1992, D.C. Law 9-163, § 5(a), 39 DCR 5705.) 

Historical and Statutory Motes 
Prior Codifications Temporary Amendments of Section 

1981 Ed., § 3-443. For D.C. Law 9-97, see note to § 27-101. 
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MERCHANT'S RECOVERY FOR CRIMINAL CONDUCT §27-104 

Section 4(a) of D.C. Law 9-132 in (a) inserted Law 9-132, the "Retired Police Officer Rede- 

"not". ployment Temporary Amendment Act of 1992," 

Section 5(b) of D.C. Law 9-132 provided that was introduced in Council and assigned Bill No. 

the act shall expire on the 225th day of its 9-487. The Bill was adopted on first and second 

having taken effect. readings on April 7, 1992, and May 6, 1992, 

Emergency Act Amendments respectively. Signed by the Mayor on May 28, 

For temporary addition of chapter, see §§ 2-7 1992 if was assigned Act No. 9-217 and trans- 
of the Merchant's Civil Recovery for Criminal mitted t0 both Houses of Congress for its re- 
Conduct Emergency Act of 1991 (D.C. Act view. D.C. Law 9-132 became effective on July 
9-1 10, November 25, 1991, 38 DCR 7304). 22, 1992. 

For temporary addition of chapter, see §§ 2-7 Law 9-163, the "Retired Police Officer Rede- 
of the Merchant's Civil Recovery for Criminal ployment Amendment Act of 1992," was intro- 
Conduct Congressional Recess Emergency Act duced in Council and assigned Bill No. 9-498, 
of 1992 (DC. Act 9-155, February 21, 1992, 39 which was referred to the Committee on Gov- 
'' ernment Operations and reassigned to the Corn- 
Legislative History of Laws mil tee on the Judiciary. The Bill was adopted on 

For legislative history of D.C. Law 9-97, see first and second readings on June 2, 1992, and 

Historical and Statutory Notes following July 7, 1992, respectively. Signed by the Mayor 

§ 27-101. on July 21, 1992, it was assigned Act No. 9-258 

For legislative history of D.C. Law 9-98, see and transmitted to both Houses of Congress for 

Historical and Statutory Notes following its review. D.C. Law 9-163 became effective on 

§27-101. * September 29, 1992. 

Library References 
Key Numbers Encyclopedias 

Criminal Law <S=>43, 539(1). c.J.S. Criminal Law §§ 89, 858, 1089. 

Trover and Conversion ©=> 18. 

Westlaw Key Number Searches: 110k43; C.J.S. Trover and Conversion §§ 79, 82. 

110k539(l); 184k34; 389kl8. 

§ 27-104. Merchant's options. 

(a) A merchant who suffers damages as a result of fraud, shoplifting, or theft, 
may recover the damages by submitting written demand to the alleged offender 
or the parent or guardian of a juvenile alleged offender. 

(b) The written demand shall: 

(1) Be delivered or mailed to the alleged offender, or parent or guardian of 
a juvenile alleged offender, at least 30 days prior to the filing of any suit for 
damages; 

(2) Specify the alleged criminal conduct and the damages incurred as a 
result of the conduct; 

(3) Specify the amount which the merchant is entitled to receive under this 
chapter and that if payment of this amount is made in accordance with the 
written demand or the terms of a written agreement between the merchant 
and the alleged offender or the parent or guardian of the juvenile alleged 
offender, within 30 days of the date of service of the demand, the merchant 
may bring suit for damages; and 

(4) Specify that if payment of the specified amount is not made, an 
agreement of payments is not reached, or payments are not made in accor- 
dance with the terms of an agreement, within 30 days of the date of service of 
the demand, the merchant may bring a suit for damages. 
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§27-104 



RECOVERY FOR CRIMINAL CONDUCT 



(c) When the merchant receives payment of the specified amount or payment 
in accordance with the agreement for payments, the merchant shall deliver or 
mail an acknowledgement of payment letter to the alleged offender within 5 
business days of receipt of payment. 

(May 16, 1992, D.C. Law 9-98, § 5, 39 DCR 678; July 22, 1992, D.C. Law 9-132, § 4(b)/ 
(c), 39 DCR 4058; Sept. 29, 1992, D.C. Law 9-163, § 5(b)-(d), 39 DCR 5705.) 



Prior Codifications 

1981 Ed., § 3-444. 



Temporary Amendments of Section 

For D.C. Law 9-97, see note to § 27-101. 

Section 4(c) of D.C. Law 9-132 added (b)(4). 

Section 5(b) of D.C. Law 9-132 provided that 
the act shall expire on the 225th day of its 
having taken effect. 

Emergency Act Amendments 

For temporary addition of chapter, see §§ 2-7 
of the Merchant's Civil Recovery for Criminal 
Conduct Emergency Act of 1991 (D.C. Act 
9-1 10, November 25, 1991, 38 DCR 7304). 

For temporary addition of chapter, see §§ 2-7 
of the Merchant's Civil Recovery for Criminal 



Historical and Statutory Notes 

Conduct Congressional Recess Emergency Act 
of 1992 (D.C. Act 9-155, February 21, 1992, 39 
DCR 1354). 



Legislative History of Laws 

For legislative history of D.C. Law 9-97, see 
Historical and Statutory Notes following 
§ 27-101. 

For legislative history of D.C. Law 9-98, see 
Historical and Statutory Notes following 
§ 27-101. 

For legislative history of D.C. Law 9-132, see 
Historical and Statutory Notes following 
§ 27-103. 

For legislative history of D.C. Law 9-163, see 
Historical and Statutory Notes following 
§ 27-103. 



Library References 



Key Numbers 
Fraud <3=>34. 

Trover and Conversion ^1 8. 
Westlaw Key Number Searches: 
389L18. 



184k34; 



Encyclopedias 

C.J.S. Fraud § 67. 

C.J.S. Trover and Conversion §§ 79, 82. 



§ 27—105. Jurisdiction. 

A suit for damages and penalties may be brought in the Superior Court of the 
District of Columbia. 

(May 16, 1992, D.C. Law 9-98, § 6, 39 DCR 678.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 3-445. 

Temporary Addition of Section 

See note to § 27-101. 

Emergency Act Amendments 

For temporary addition of chapter, see §§ 2-7 
of the Merchant's Civil Recovery for Criminal 
Conduct Emergency Act of 1991 (D.C. Act 
9-110, November 25, 1991, 38 DCR 7304). 



For temporary addition of chapter, see §§ 2-7 
of the Merchant's Civil Recovery for Criminal 
Conduct Congressional Recess Emergency Act 
of 1992 (D.C. Act 9-155, February 21, 1992, 39 
DCR 1354). 

Legislative History of Laws 

For legislative history of D.C. Law 9-97, see 
Historical and Statutory Notes following 
§ 27-101. 

For legislative history of D.C. Law 9-98, see 
Historical and Statutory Notes following 
§ 27-101. 
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MERCHANT'S RECOVERY FOR CRIMINAL CONDUCT §27-106 

Library References 
Key Numbers Encyclopedias 

Fraud <3=>37. C.J.S. Fraud §§ 74 to 75. 



Trover and Conversion ©=526. 
Westlaw Key Number Searches: 184k37; 
389k26. 



C.J.S. Trover and Conversion § 89. 



§ 27-106. Attorney's fees. 

Attorneys' fees and costs shall be awarded under this chapter without regard 
to ability to pay. 

(May 16, 1992, D.C. Law 9-98, § 7, 39 DCR 678.) 

Historical and Statutory Notes 

Prior Codifications For temporary addition of chapter, see §§ 2-7 

1981 Ed § 3-446 °^ ^ ie Merchant's Civil Recovery for Criminal 

Conduct Congressional Recess Emergency Act 
r ^ . of 1992 (D.C. Act 9-155, February 21, 1992, 39 

Temporary Addition ot Section DCR 1 354) 



See note to § 27-101. 



Legislative History of Laws 



Emergency Act Amendments „ F 1 or legislative history of D.C Law 9-97, see 

° Historical and Statutory Notes following 

For temporary addition of chapter, see § 2-7 § 27-101. 

of the Merchant's Civil Recovery- for Criminal For legislative history of D.C. Law 9-98, see 

Conduct Emergency Act of 1991 (D.C. Act Historical and Statutory Notes following 

9-110, November 25, 1991, 38 DCR 7304). §27-101. 

Library References 

Key Numbers Encyclopedias 

Costs <3=»194.25. C.J.S. Costs § 125. 

Trover and Conversion < S=?72. r> r c t in • a 1-7- 

1*7 ,1 v kt -u o u imiir^ir C.J.S. Trover and Conversion § 17;>. 
Westlaw Key Number Searches: 102k1 94.25; 

389k72. 
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TITLE 28 
COMMERCIAL INSTRUMENTS AND TRANSACTIONS. 

Subtitle I, Articles 1 to 3 appear in this volume. 

SUBTITLE I. UNIFORM COMMERCIAL CODE. 

Article Section 

1. General Provisions 28:1-101 

2. Sales 28:2-101 

2A. Leases 28:2A-101 

3. Negotiable Instruments 28:3-101 

4. Bank Deposits and Collections 28:4-101 

4A. Funds Transfers 28:4A-101 

5. Letters of Credit 28:5-101 

6. Bulk Transfers 28:6-101 

7. Warehouse Receipts, Bills of Lading and Other Documents of 

Title 28:7-101 

8. Investment Securities 28:8-101 

9. Secured Transactions. [Effective July 1, 2001] 28:9-101 

Appendix — Secured Transactions; Sales of Accounts and Chattel 

Paper [Prior text] 28:9-101 

10, Construction With Other Laws 28:10-101 

11. Effective Date and Transition Provisions 28:11-101 

SUBTITLE II. OTHER COMMERCIAL TRANSACTIONS. 

Chapter Section 

21. Assignment for Benefit of Creditors 28-2101 

23. Assignment of Choses in Action 28-2301 

25. Bonds and Undertakings 28-2501 

27. Business Holidays and Computation of Time 28-2701 

29. Fiduciary Security Transfers 28-2901 

31. Fraudulent Conveyances 28-3101 

33. Interest and Usury 28-3301 

35. Statute of Frauds 28-3501 

36. Direct Motor Vehicle Installment Loans 28-3601 

37. Revolving Credit Accounts 28-3701 

38. Consumer Protections 28-3801 

39. Consumer Protection Procedures 28-3901 

40. Hearing Aid Dealers and Consumers 28-4001 

41. Natural Disaster Consumer Protection 28-4101 

42. Radon Contractor Proficiency 28-4201 

45. Restraints of Trade 28-4501 

45A. Cigarette Sales Below Cost 28-4521 

46. Consumer Credit Service Organizations 28-4601 

47. Uniform Prudent Investor Act 28-4701 



WESTLAW Computer Assisted Legal Research 
WESTLAW supplements your legal research in many ways. WESTLAW allows you to 
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UNIFORM COMMERCIAL CODE 

® update your research with the most current information 

® expand your library with additional resources 

® retrieve current, comprehensive history and citing references to a case 
with KeyCite 

For more information on using WESTLAW to supplement your research, see the 
WESTLAW Electronic Research Guide, which follows the Preface. 
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DERIVATION TABLE 

Showing where provisions of Title 28 of the District of Columbia Official 
Code, 2001 Edition, were formerly located in Title 28 of the District of 
Columbia Code, 1981 Edition. 



2001 Edition 


1981 Edition 


2001 Edition 


1981 Edition 


28:1-101 


28:1-101 


28:2-316 


28:2-316 
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28:2-316.01 


28:2-316.1 


28:1-103 


28:1-103 


28:2-317 


28:2-317 
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28:1-107 


28:1-107 
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28:2-321 
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28:1-108 


28:2-322 


28:2-322 
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28:1-109 
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28:1-201 


28:1-201 


28:2-324 
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28:1-202 
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28:1-203 
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28:2-402 
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28:1-208 


28:2-403 


28:2-403 
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28:2-101 


28:2-501 


28:2-501 
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28:2-102 


28:2-502 


28:2-502 


28:2-103 


28:2-103 


28:2-503 


28:2-503 
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28:2-104 


28:2-504 

28:2-505 
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28:2-504 
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28:2-508 
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28:2-202 
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28:2-203 
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28:2-204 
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28:2-606 
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2001 Edition 1981 Edition 2001 Edition 1981 Edition 

28:2-702 28:2-702 28:2A-303 28:2A-303 

28:2-703 28:2-703 28:2A-304 28:2A-304 

28:2-704 28:2-704 28:2A-305 28:2A-305 

28:2-705 28:2-705 28:2A-306 28:2A-306 

28:2-706 28:2-706 28:2A-307 28:2A-307 

28:2-707 28:2-707 28:2A-308 28:2A-308 

28:2-708 28:2-708 28:2A-309 28:2A-309 

28:2-709 28:2-709 28:2A-310 28:2A-310 

28:2-710 28:2-710 28:2A-311 28:2A-311 

28:2-71 1 28:2-71 1 28:2A-401 28:2A-401 

28:2-712 28:2-712 28:2A-402 28:2A-402 

28:2-713 28:2-713 28:2A-403 28:2A-403 

28:2-714 28:2-714 28:2A-404 28:2A-404 

28:2-715 28:2-715 28:2A-405 . . . . 28:2A-405 

28:2-716 28:2-716 28:2A-406 28:2A-406 

28:2-717 28:2-717 28:2A-407 28:2A-407 

28:2-718 28:2-718 28:2A-501 28:2A-501 

28:2-719 28:2-719 28:2A-502 28:2A-502 

28:2-720 28:2-720 28:2A-503 28:2A-503 

28:2-721 28:2-721 28:2A-504 28:2A-504 

28:2-722 28:2-722 28:2A-505 28:2A-505 

28:2-723 28:2-723 28:2A-506 28:2A-506 

28:2-724 28:2-724 28:2A-507 28:2A-507 

28:2-725 28:2-725 28:2A-508 28:2A-508 

28:2A-101 28:2A-101 28:2A-509 28:2A-509 

28:2A-102 28:2A-102 28:2A-510 28:2A-510 

28:2A-103 28:2A-103 28-.2A-511 28-.2A-511. 

28:2A-104 28:2A-104 28:2A-512 28:2A-512 

28:2A-105 28:2A-105 28:2A-513 . ,.28:2A-513 

28:2A-106 28:2A-106 28:2A-514 28:2A-514 

28:2A-107 28:2A-107 28:2A-515 28:2A-515 

28:2A-108 28:2A-108 28:2A-516 28:2A-516 

28:2A-109 28:2A-109 28:2A-517 28:2A-517 

28:2A-20J 28:2A-201 28:2A-518 28:2A-518 

28:2A-202 28:2A-202 28:2A-519 2.8:2A-519 

28:2A-203 28:2A-203 28:2A-520 28:2A-520 

28:2A-204 28:2A-204 28:2A-521 28:2A-521 

28:2A-205 28:2A-205 28:2A-522 28:2A-522 

28:2A-206 28:2A-206 28:2A-523 28:2A-523 

28:2A-207 28:2A-207 28:2A-524 28:2A-524 

28:2A-208 28:2A-208 28:2A-525 28:2A-525 

28:2A-209 28:2A-209 28:2A-526 28:2A-526 

28:2A-210 28:2A-210 28:2A-527 28:2A-527 
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28:2A-216 28:2A-216 28:3-10.1 28:3-101 
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28:2A-218 28:2A-218 28:3-103 . 28:3-103 

28:2A-219 28:2A-219 28:3-104 28:3-104 

28:2A-220 28:2A-220 28:3-105 28:3-105 

28:2A-221 28:2A-221 28:3-106 28:3-106 

28:2A-30.1 28:2A-301 28:3-107 28:3-107 

28:2A-302 28:2A-302 28:3-108 28:3-108 
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28:3-1 09 28:3-109 28:3-602 28:3-602 

28:3-110 28:3-110 28:3-603 28:3-603 

28:3-1 11 28:3-1 1 1 28:3-604 28:3-604 

28:3-1 12 28:3-1 12 28:3-605 28:3-605 

28:3-113 28:3-113 28:4-101 28:4-101 

28:3-114 28:3-114 28:4-102 28:4-102 

28:3-115 28:3-115 28:4-103 28:4-103 

28:3-116 28:3-116 28:4-104 28:4-104 

28:3-117 28:3-117 28:4-105 28:4-105 

28:3-118 28:3-118 28:4-106 28:4-106 

28:3-1 19 28:3-1 19 28:4-107 28:4-107 

28:3-201 28:3-201 28:4-108 28:4-108 

28:3-202 28:3-202 28:4-109 28:4-109 

28:3-203 28:3-203 28:4-110 28:4-110 

28:3-204 28:3-204 28:4-1 11 28:4-1 1 1 

28:3-205 28:3-205 28:4-201 28:4-201 

28:3-206 28:3-206 28:4-202 28:4-202 

28:3-207 28:3-207 28:4-203 28:4-203 

28:3-301 28:3-301 28:4-204 28:4-204 

28:3-302 28:3-302 28:4-205 28:4-205 

28:3-303 28:3-303 28:4-206 28:4-206 

28:3-304 28:3-304 28:4-207 28:4-207 

28:3-305 28:3-305 28:4-208 . 28:4-208 

28:3-306 28:3-306 28:4-209 28:4-209 

28:3-307 28:3-307 28:4-210 28:4-210 

28:3-308 28:3-308 28:4-2 11 28:4-2 1 1 

28:3-309 28:3-309 28:4-212 28:4-212 

28:3-310 28:3-310 28:4-213 28:4-213 

28:3-311 28:3-311 28:4-214 28:4-214 

28:3-312 28:3-312 28:4-215 28:4-215 

28:3-401 28:3-401 28:4-216 28:4-216 

28:3-402 28:3-402 28:4-301 28:4-301 

28:3-403 28:3-403 28:4-302 28:4-302 

28:3-404 28:3-404 28:4-303 28:4-303 

28:3-405 28:3-405 28:4-401 28:4-401 

28:3-406 28:3-406 28:4-402 28:4-402 

28:3-407 28:3-407 28:4-403 28:4-403 

28:3-408 28:3-408 28:4-404 28:4-404 

28:3-409 28:3-409 28:4-405 28:4-405 

28:3-410 28:3-410 28:4-406 28:4-406 

28:3-411 28:3-411 28:4-407 28:4-407 

28:3-412 . 28:3-412 28:4-501 28:4-501 

28:3-413 28:3-413 28:4-502 28:4-502 

28:3-414 28:3-414 28:4-503 28:4-503 

28:3-415 28:3-415 28:4-504 28:4-504 

28:3-416 28:3-416 28:4A-101 28:4A-101 

28:3-417 28:3-417 28:4A-102 28:4A-102 

28:3-418 28:3-418 28:4A-103 28:4A-103 

28:3-419 28:3-419 28:4A-104 28:4A-104 

28:3-420 28:3-420 28:4A-105 28:4A-105 

28:3-501 28:3-501 28:4A-106 28:4A-106 

28:3-502 . 28:3-502 28:4A-107 28:4A-1 07 

28:3-503 28:3-503 28:4A-108 28:4A-108 

28:3-504 28:3-504 28:4A-201 28:4A-201 

28:3-505 28:3-505 28:4A-202 28:4A-202 

28:3-601 28:3-601 28:4A-203 28:4A-203 
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2001 Edition 1981 Edition 2001 Edition 1981 Edition 

28-.4A-204 28:4A-204 28:7-101 28:7-101 

28:4A-205 28:4A-205 28:7-102 28:7-102 

28:4A-206 28:4A-206 28:7-103 28:7-1 03 

28:4A-207 28:4A-207 28:7-104 28:7-104 

28:4A-20.8 28:4A-208 28:7-105 -. 28:7-105 

28:4A-209 28:4A-209 28:7-201 28:7-201 

28:4A-210 28:4A-210 28:7-202 28:7-202 

28:4A-211 28:4A-211 28:7-203 28:7-203 

28:4A-212 28:4A-212 28:7-204 28:7-204 

28:4A-301 28:4A-301 28:7-205 28:7-205 

28:4A-302 28:4A-302 28:7-206 28:7-206 

28:4A-303 28:4A-303 28:7-207 28:7-207 

28:4A-304 28:4A-304 28:7-208 28:7-208 

28:4A-305 28:4A-305 28:7-209 28:7-209 

28:4A-40.1 28:4A-401 28:7-210 28:7-210 

28:4A-402 28:4A-402 28:7-301 28:7-301 

28:4A-403 28:4A-403 28:7-302 , 28:7-302 

28:4A-404 28:4A-404 28:7-303 28:7-303 

28:4A-405 28:4A-405 28:7-304 28:7-304 

28:4A-406 28:4A-406 28:7-305 28:7-305 

28:4A-501 28:4A-501 28:7-306 28:7-306 

28:4A-502 28:4A-502 28:7-307 28:7-307 

28:4A-503 28:4A-503 28:7-308 28:7-308 

28:4A-504 28:4A-504 28:7-309 28:7-309 

28:4A-505 28:4A-505 28:7-401 28:7-401 

28:4A-506 28:4A-506 28:7-402 28:7-402 

28:4A-507 , 28:4A-507 28:7-403 28:7-403 

28:5-101 28:5-101 28:7-404 28:7-404 

28:5-102 28:5-102 28:7-501 28:7-501 

28:5-103 28:5-103 28:7-502 28:7-502 

28:5-104 28:5-104 28:7-503 28:7-503 

28:5-105 28:5-105 28:7-504 28:7-504 

28:5-106 28:5-106 28:7-505 28:7-505 

28:5-107 28:5-107 28:7-506 28:7-506 

28:5-108 28:5-108 28:7-507 28:7-507 

28:5-109 28:5-109 28:7-508 28:7-508 

28:5-1 10 28:5-110 28:7-509 28:7-509 

28:5-111 28:5-111 28:7-601 28:7-601 

28:5-1 12 28:5-1 12 28:7-602 28:7-602 

28:5-1 13 28:5-113 28:7-603 28:7-603 

28:5-1 14 28:5-114 28:8-101 28:8-101 

28:5-115 28:5-115 28:8-102 28:8-102 

28:5-116 28:5-116 28:8-103 28:8-103 

28:5-117 28:5-117 28:8-104 28:8-104 

28:5-118 28:5-118 28:8-105 28:8-105 

28:5-1 19 28:5-1 19 28:8-106 28:8-106 

28:6-101 . 28:6-101 28:8-107 28:8-107 

28:6-102 28:6-102 28:8-108 28:8-108 

28:6-103 28:6-103 28:8-109 28:8-109 

28:6-104 28:6-104 28:8-110 28:8-110 

28:6-105 28:6-105 28:8-1 11 28:8-1 1 1 

28:6-106 28:6-106 28:8-1 12 28:8-1 12 

28:6-107 28:6-107 28:8-113 28:8-113 

28:6-108 28:6-108 28:8-114 28:8-114 

28:6-109 28:6-109 28:8-115 28:8-115 

28:6-1 10 28:6-1 10 28:8-1 16 28:8-1 16 
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2001 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

2 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 

28 



Edition 

8-201 28 

8-202 28 

8-203 28 

8-204 28 

8-205 28 

8-206 28 

8-207 28 

8-208 28 

8-209 28 



-210 
-301 
-302 
-303 
-304 



28 
28 
28 
28 
28 



8-305 28 



8-306 
8-307 
8-401 
8-402 
8-403 



28 
28 
28 
28 
28 



8-404 28 



28 
28 
28 
28 
28 
28 
28 
28 
28 
28 
28 
28 
28 
28 
28 



-405 

:8-406 

-407 

-501 

-502 

-503 

-504 

-505 

-506 

-507 

-508 

-509 

-510 

-511 

-601 

:9-101 to 28:9-709 
[Recodified in 2001 

Ed.] 28:9-101 to 28:9-507 

28:10-101 28:10-101 

28:10-102 28:10-102 

28:10-103 28:10-103 

28:10-104 28:10-104 

28:11-101 28:11-101 

28:11-102 28:11-102 

28:11-103 28:11-103 

28:1.1-104 28:11-104 

28:11-105 28:11-105 

28:11-106 28:11-106 

28:11-107 28:11-107 

28:11-108 28:11-108 

28-210] 28-2101 

28-2102 28-2102 

28-2103 28-2103 

28-2104 28-2104 

28-2105 .28-2105 



1981 Edition 2001 Edition 1981 Edition 

8-201 28-2106 28-2106 

8-202 28-2107 28-2107 

8-203 28-2108 28-2 108 

8-204 28-2109 28-2109 

8-205 28-2110 28-2110 

8-206 28-2301 28-2301 

8-207 28-2302 28-2302 

8-208 28-2303 28-2303 

8-209 28-2304 28-2304 

8-210 28-2305 28-2305 

8-301 28-2501 28-2501 

8-302 28-2502 28-2502 

8-303 28-2503 28-2503 

8-304 28-2504 28-2504 

8-305 28-2701 28-2701 

8-306 28-2711 28-2711 

8-307 28-2901 28-2901 

8^401 28-2902 28-2902 

8-402 28-2903 28-2903 

8-403 28-2904 28-2904 

8-404 28-2905 28-2905 

8-405 28-2906 28-2906 

8-406 28-2907 28-2907 

8-407 28-2908 28-2908 

8-501 28-2909 28-2909 

8-502 28-3101 28-3101 

8-503 28-3102 28-3102 

8-504 28-3103 . . 28-3103 

8-505 28-3104 28-3104 

8-506 28-3105 28-3105 

8-507 28-3106 28-3106 

8-508 28-3107 28-3107 

8-509 28-3108 28-3108 

8-510 28-3109 28-3109 

8-511 28-3110 28-3110 

8-601 28-3111 28-3111 

28-3301 28-3301 

28-3302 28-3302 

28-3303 28-3303 

28-3304 28-3304 

28-3305 28-3305 

28-3306 28-3306 

28-3307 28-3307 

28-3308 28-3308 

28-3309 28-3309 

28-3310 28-3310 

28-3311 28-3311 

28-3312 28-3312 

28-3313 28-3313 

28-3314.. 28-3314 

28-3501 28-3501 

28-3502 28-3502 

28-3503 28-3503 

28-3504 28-3504 

28-3505 28-3505 

28-3601 28-3601 
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2001 Edition 1981 Edition 

28-3602 28-3602 

28-3603 28-3603 

2 8-370 J 28-3701 

28-3702 28-3702 

28-380.1 28-3801 

28-3802 28-3802 

28-3803 ..28-3803 

28-3804 28-3804 

28-3805 28-3805 

28-3806 28-3806 

28-3807 28-3807 

28-3808 28-3808 

28-3809., 28-3809 

28-3810 28-3810 

28-3811 28-3811 

28-3812 28-3812 

28-3813 28-3813 

28-3814 28-3814 

28-3815 28-3815 

28-3816 28-3816 

28-3817 28-3817 

28-3818 28-3818 

28-3819 28-3819 

28-3901 28-3901 

28-3902 28-3902 

28-3903 28-3903 

28-3904 .28-3904 

28-3905 28-3905 

28-3906 28-3906 

28-3907 28-3907 

28-3908 28-3908 

28-3909 28-3909 

28-3910 

28-3911 — 

28-4001 28-4001 

28-4002 28-4002 

28-4003 28-4003 

28-4004 28-4004 

28-4005 28-4005 

28-4006 28-4006 

28-4007 28-4007 

28-4101 28-4101 

28-4102 . 28-4102 

28-4103 28-4103 

28-4201 28-4201 

28-4202 28-4202 



2001 Edition 1981 Edition 

28-4203 28-4203 

28-4501 28-4501 

28-4502 28-4502 

28-4503 28-4503 

28-4504 28-4504 

28-4505 28-4505 

28-4506 28-4506 

28-4507 28-4507 

28-4508 28-4508 

28-4509. 28-4509 

28-4510 28-4510 

28-4511 28-4511 

28-4512 28-4512 

28-4513... 28-4513 

28-4514 28-4514 

28-4515 28-4515 

28-4516. 28-4516 

28-4517 28-4517 

28-4518 28-4518 

28-452J 28-4521 

28-4522 28-4522 

28-4523 ...28-4523 

28-4524 28-4524 

28-4525... 28-4525 

28-4526 28-4526 

28-4527 28-4527 

28-4601 28-4601 

28-4602 28-4602 

28-4603 28-4603 

28-4604 28-4604 

28-4605 28-4605 

28-4606 28-4606 

28-4607 28-4607 

28-4608 28-4608 

28-4701 28-4701 

28-4702 28-4702 

28-4703 28-4703 

28-4704 28-4704 

28-4705 .28-4705 

28-4706. 28-4706 

28-4707 28-4707 

28-4708 28-4708 

28-4709 28-4709 

28-4710 28-4710 

28-4711.... 28-4711 

28-4712 28-4712 
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SUBTITLE I 

UNIFORM COMMERCIAL CODE. 

Article 1 

General Provisions. 

Part 1 . Short Title, Construction, Application and Subject Matter. 

Section 

28:1-101. Short title. 

28:1™102. Purposes; rules of construction; variation by agreement. 

28: 1 -103. Supplementary general principles of law applicable. 

28:1-104. Construction against implicit repeal . 

28:1-105. Territorial application of this subtitle; parties' power to choose applicable 

law. 

28: 1-106. Remedies to be liberally administered. 

28: 1-107. Waiver or renunciation of claim or right after breach. 

28:1-108. Severability. 

28:1-109. Section captions. 

Part 2. General Definitions and Principles of Interpretation. 

28:1-201. General definitions. 

28:1-202. Prima facie evidence by third party documents. 

28:1-203. Obligation of good faith. 

28:1-204. Time; reasonable time; "seasonably". 

28: 1-205. Course of dealing and usage of trade. 

28: 1-206. Statute of frauds for kinds of personal property not otherwise covered. 

28: 1-207. Performance or acceptance under reservation of rights. 

28:1-208. Option to accelerate at will. 



Part L Short Title, Construction, Application and Subject Matter. 

§ 28:1-101. Short title. 

This subtitle shall be known and may be cited as Uniform Commercial Code. 
(Dec. 30, 1963, 77 Stat. 631, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Each Article of the Code (except this 3-101, 4-101, 5-101, 6-101, 7-101, 8-101 
Article and Article 10) may also be cited by and 9-101. 
its own short title. See Sections 2-101, 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:1-101. 
1973 Ed., § 28:1-101. 



Cross References 



Section References 

This section is referred to in § 2-121 9.1 8. 
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Key Numbers 

Statutes <S=>11 6. 

Westlaw Key Number Search: 3 6 1 k 1 16 



Library References 

Encyclopedias 

C.J.S. Statutes §§ 236 to 237. 



Notes of Decisions 



In general 1 
Attorney fees 5 
Deficiency judgment 
Insurance 3 
Security 2 



1. In general 

Despite secured creditor's improper failure to 
give debtor prior notice of sale of repossessed 
collateral, creditor's security interest in remain- 
ing unrepossessed collateral continued until 
debt was paid, absent express or implied relin- 
quishment of security interest. Fleming v. Car- 
roll Pub. Co., 1990, 581 A.2d 1219. Secured 
Transactions &* 224, 227 

Uniform Commercial Code provisions govern- 
ing procedural matters apply to trials of actions 
commenced after its effective date even where 
transactions subject to litigation took place pri- 
or to its effective date. D.C.C.E. § 28:1-101 et 
seq. Yasuna v. Miller, 1979, 399 A.2d 68. Stat- 
utes <&=> 267(2) 

2. Security 

Proprietary lease document for cooperative 
apartment was not "security" for purposes of 
Uniform Commercial Code sections providing 
that perfection by possession is possibility with 
respect to "instruments," and incorporating 
definition of security into definition of "instru- 
ment"; thus, creditor could not perfect security 
interest in borrower's right to apartment by 
creditor's possession of that document. 
D.C.Code 1981, §§ 28:8-102(l)(a), 



28:9-105(1)0), 28:9-305. First Sav. Bank of 
Virginia v. Barclays Bank, S.A., 1992, 618 A. 2d 
1 34. Secured Transactions <$^> 89 

3. Insurance 

Balancing of equities is required when in- 
surance policy does not contain explicit subro- 
gation provision and insurer brings suit as eq- 
uitable subrogee against an innocent party. 
National Union Fire Ins. Co. of Pittsburgh, Pa. 
v. Riggs Nat. Bank of Washington, D.C., 
C.A.D.C.1993, 5 F.3d 554, 303 U.S.App.D.C. 
302, certified question answered 646 A. 2d 966, 
answer to certified question conformed to 36 
F.3d 127, 308 U.S.App.D.C. 313. Insurance 
<^> 3513(3) 

4. Deficiency judgment 

"Absolute preclusion" rule, denying deficien- 
cy judgment to secured party who has failed to 
give notice of proposed sale of repossessed 
property to debtor, applied in business context. 
Fleming v. Carroll Pub. Co., 1990, 581 A.2d 
1219. Secured Transactions <§=> 240 

5. Attorney fees 

Secured creditor which only succeeded in 
part in its action to recover balance due on 
lease of computer equipment was not entitled to 
award of substantially all attorney fees it re- 
quested; limited success was to be considered 
in determining what constituted a reasonable 
fee. Fleming v. Carroll Pub. Co., 1990, 581 
A.2d 1219. Costs ^ 194.32 



§ 28:1—102. Purposes; rules of construction; variation by agreement. 

(1) This subtitle shall be liberally construed and applied to promote its 
underlying purposes and policies. 

(2) Underlying purposes and policies of this subtitle are: 

(a) to simplify, clarify and modernize the law governing commercial trans- 
actions; 

(b) to permit the continued expansion of commercial practices through 
custom, usage and agreement of the parties; 

(c) to make uniform the law among the various jurisdictions. 

(3) The effect of provisions of this subtitle may be varied by agreement, 
except as otherwise provided in this subtitle and except that the obligations of 
good faith, diligence, reasonableness and care prescribed by this subtitle may 
not be disclaimed by agreement but the parties may by agreement determine 
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the standards by which the performance of such obligations is to be measured if 
such standards are not manifestly unreasonable. 

(4) The presence in certain provisions of this subtitle of the words "unless 
otherwise agreed" or words of similar import does not imply that the effect of 
other provisions may not be varied by agreement under subsection (3). 

(5) In this subtitle unless the context otherwise requires: 

(a) words in the singular number include the plural, and in the plural 
include the singular; 

(b) words of the masculine gender include the feminine and the neuter, 
and when the sense so indicates words of the neuter gender may refer to any 
gender. 

(Dec. 30, 1963, 77 Stat. 631, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provisions: Sec- 
tion 74, Uniform Sales Act; Section 57, 
Uniform Warehouse Receipts Act; Section 
52, Uniform Bills of Lading Act; Section 
19, Uniform Stock Transfer Act; Section 
18, Uniform Trust Receipts Act. 
Changes: Rephrased and new material 
added. 
Purposes of Changes: 

1. Subsections (1) and (2) are intended 
to make it clear that: 

This Act is drawn to provide flexibility so 
that, since it is intended to be a semi- 
permanent piece of legislation, it will pro- 
vide its own machinery for expansion of 
commercial practices. It is intended to 
make it possible for the law embodied in 
this Act to be developed by the courts in 
the light of unforeseen and new circum- 
stances and practices. However, the 
proper construction of the Act requires 
that its interpretation and application be 
limited to its reason. 

Courts have been careful to keep broad 
acts from being hampered in their effects 
by later acts of limited scope. Pacific 
Wool Growers v. Draper & Co., 158 Or. 1, 
73 P.2d 1391 (1937), and compare Section 
1-104. They have recognized the policies 
embodied in an act as applicable in reason 
to subject-matter which was not expressly 
included in the language of the act, Com- 
mercial Nat. Bank of New Orleans v. Ca- 
nal-Louisiana Bank & Trust Co., 239 U.S. 
520, 36 S.Ct. 194, 60 L.Ed. 417 (1916) 



(bona fide purchase policy of Uniform 
Warehouse Receipts Act extended to case 
not covered but of equivalent nature). 
They have done the same where reason 
and policy so required, even where the 
subject-matter had been intentionally ex- 
cluded from the act in general. Agar v. 
Orda, 264 N.Y. 248, 190 N.E. 479 (1934) 
(Uniform Sales Act change in seller's rem- 
edies applied to contract for sale of choses 
in action even though the general coverage 
of that Act was intentionally limited to 
goods "other than things in action.") 
They have implemented a statutory policy 
with liberal and useful remedies not pro- 
vided in the statutory text. They have 
disregarded a statutory limitation of reme- 
dy where the reason of the limitation did 
not apply. Fiterman v. J. N. Johnson & 
Co., 156 Minn. 201, 194 N.W. 399 (1923) 
(requirement of return of the goods as a 
condition to rescission for breach of war- 
ranty; also, partial rescission allowed). 
Nothing in this Act stands in the way of 
the continuance of such action by the 
courts. 

The Act should be construed in accor- 
dance with its underlying purposes and 
policies. The text of each section should 
be read in the light of the purpose and 
policy of the rule or principle in question, 
as also of the Act as a whole, and the 
application of the language should be con- 
strued narrowly or broadly, as the case 
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may be, in conformity with the purposes 
and policies involved. 

2. Subsection (3) states affirmatively at 
the outset that freedom of contract is a 
principle of the Code: "the effect" of its 
provisions may be varied by "agreement." 
The meaning of the statute itself must be 
found in its text, including its definitions, 
and in appropriate extrinsic aids; it can- 
not be varied by agreement. But the Code 
seeks to avoid the type of interference with 
evolutionary growth found in Manhattan 
Co. v. Morgan, 242 N.Y. 38, 150 N.E. 594 
(1926). Thus private parties cannot make 
an instrument negotiable within the mean- 
ing of Article 3 except as provided in Sec- 
tion 3-104; nor can they change the 
meaning of such terms as "bona fide pur- 
chaser," "holder in due course," or "due 
negotiation/' as used in this Act. But an 
agreement can change the legal conse- 
quences which would otherwise flow from 
the provisions of the Act. "Agreement" 
here includes the effect given to course of 
dealing, usage of trade and course of per- 
formance by Sections 1-201, 1-205 and 
2-208; the effect of an agreement on the 
rights of third parties is left to specific 
provisions of this Act and to supplementa- 
ry principles applicable under the next 
section. The rights of third parties under 
Section 9-301 when a security interest is 
unperfected, for example, cannot be de- 
stroyed by a clause in the security agree- 
ment. 

This principle of freedom of contract is 
subject to specific exceptions found else- 
where in the Act and to the general excep- 



tion stated here. The specific exceptions 
vary in explicitness: the statute of frauds 
found in Section 2-201, for example, does 
not explicitly preclude oral waiver of the 
requirement of a writing, but a fair read- 
ing denies enforcement to such a waiver 
as part of the "contract" made unenforce- 
able; Section 9-501(3), on the other hand, 
is quite explicit. Under the exception for 
"the obligations of good faith, diligence, 
reasonableness and care prescribed by this 
Act," provisions of the Act prescribing 
such obligations are not to be disclaimed. 
However, the section also recognizes the 
prevailing practice of having agreements 
set forth standards by which due diligence 
is measured and explicitly provides that, in 
the absence of a showing that the stan- 
dards manifestly are unreasonable, the 
agreement controls. In this connection, 
Section 1-205 incorporating into the 
agreement prior course of dealing and us- 
ages of trade is of particular importance. 

3. Subsection (4) is intended to make it 
clear that, as a matter of drafting, words 
such as "unless otherwise agreed" have 
been used to avoid controversy as to 
whether the subject matter of a particular 
section does or does not fall within the 
exceptions to subsection (3), but absence 
of such words contains no negative impli- 
cation since under subsection (3) the gen- 
eral and residual rule is that the effect of 
all provisions of the Act may be varied by 
agreement. 

4. Subsection (5) is modelled on 1 
U.S.C. Section 1 and New York General 
Construction Law Sections 22 and 35. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:1-102. 
1973 Ed„ § 28:1-102. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-518, 28:2A-519, 28:2A-527, and 28:2A-528. 
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Key Numbers 

Statutes @=>1 79, 226. 
Westlaw Key Number Searches: 
361k226. 



In genera! 1 
Impracticability 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 2. 
CJ.S. Statutes §§ 315, 371. 



361kl79; 



Notes of Decisions 



i. In general 

Issues in suit by buyer of automobile against 
chattel mortgagee, which held mortgage created 
by seller and which repossessed automobile, 
were governed by provisions of Uniform Com- 
mercial Code, so that determination of issues in 
accordance with theory of estoppel constituted 
error; however, where judgment of trial judge 
was correct, such error did not require reversal. 
Code Md.1957, art. 95B, § 1-101 et seq. Frank- 
lin Inv. Co. v. Homburg (App. 1969) 252 A.2d 
95. Federal Courts <3=^ 1066; Secured Transac- 
tions ©^ 228 

Under Uniform Commercial Code, classifica- 
tion of goods is mutually exclusive. Code 
Md.1957, art. 95B, §§ 1-101 et seq., 9-109, 



9-307, 9-307(2). Franklin Inv. Co. v. Homburg 
(App. 1969) 252 A.2d 95. Secured Transactions 
@=> 14.1 

2. Impracticability 

The concept of impracticability assumes that 
performance was physically possible, a rule 
making nonperformance a condition precedent 
to recovery would unjustifiably encourage dis- 
appointment of expectations, and there is 
nothing necessarily inconsistent in claiming 
commercial impracticability for method of per- 
formance actually adopted and, accordingly, 
impossibility issue may be raised in suit to re- 
cover cost of alternative method of perfor- 
mance. D.C.Code §§ 28:1-102(3), 28:1-203, 
28:2-302, 28:2-614 and (1), 28:2-615(a) (Supp. 
V 1966). Transatlantic Financing Corp. v. U. 
S., C.A.D.C.1966, 363 F.2d 312, 124 U.S.App. 
D.C. 183. Contracts <3=» 309(1) 



§ 28:1-103, Supplementary general principles of law applicable. 

Unless displaced by the particular provisions of this subtitle, the principles of 
law and equity, including the law merchant and the law relative to capacity to 
contract, principal and agent, estoppel, fraud, misrepresentation, duress, coer- 
cion, mistake, bankruptcy, or other validating or invalidating cause shall 
supplement its provisions. The age of majority as it pertains to the capacity to 
contract is eighteen years of age. 

(Dec. 30, 1963, 77 Stat. 631, Pub. L. 
DCR 1183.) 



-243, § 1; July 22, 1976, D.C. Law 1-75, § 6, 23 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tions 2 and 73, Uniform Sales Act; Section 
196, Uniform Negotiable Instruments Act; 
Section 56, Uniform Warehouse Receipts 
Act; Section 51, Uniform Bills of Lading 
Act; Section 18, Uniform Stock Transfer 
Act; Section 1 7, Uniform Trust Receipts 
Act. 

Changes: Rephrased, the reference to "es- 
toppel" and 'Validating" being new. 
Purposes of Changes: 

1 . While this section indicates the con- 
tinued applicability to commercial con- 
tracts of all supplemental bodies of law 
except insofar as they are explicitly dis- 



placed by this Act, the principle has been 
stated in more detail and the phrasing 
enlarged to make it clear that the "validat- 
ing", as well as the "invalidating" causes 
referred to in the prior uniform statutory 
provisions, are included here. "Validat- 
ing" as used here in conjunction with "in- 
validating" is not intended as a narrow 
word confined to original validation, but 
extends to cover any factor which at any 
time or in any manner renders or helps to 
render valid any right or transaction. 

2. The general law of capacity is con- 
tinued by express mention to make clear 
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that section 2 of the old Uniform Sales Act 
(omitted in this Act as stating no matter 
not contained in the general law) is also 
consolidated in the present section. 
Hence, where a statute limits the capacity 
of a non-complying corporation to sue, 
this is equally applicable to contracts of 
sale to which such corporation is a party. 



3. The listing given in this section is 
merely illustrative; no listing could be ex- 
haustive. Nor is the fact that in some 
sections particular circumstances have led 
to express reference to other fields of law 
intended at any time to suggest the nega- 
tion of the general application of the prin- 
ciples of this section. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 28:1-103. 
1973 Ed., § 28:1-103. 

Legislative History of Laws 

Law 1-75, the "District of Columbia Age of 
Majority Act," was introduced in Council and 



assigned Bill No. 1-252, which was referred to 
the Committee on Public Services and Consum- 
er Affairs. The Bill was adopted on first and 
second readings on April 6, 1976 and April 20, 
1976, respectively. Signed by the Mayor on 
May 14, 1976, it was assigned Act No. 1-116 
and transmitted to both Houses of Congress for 
its review. 



Cross References 



Section References 

This section is referred to in § 28:1-201. 



Key Numbers 

Statutes <^222 to 223.5. 

Westlaw Key Number Searches: 361k222 to 
361k223.5. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 3. 
CJ.S. Statutes §§ 363 to 370. 



United States Supreme Court 

Contracts, Bank of San Francisco, U.S.Cal.l 926, 

Duress, 46 S.Ct. 326, 270 U.S. 438, 70 L.Ed. 

Voidability of acts induced by duress, see 669. 
Barnette v. Wells Fargo Nevada Nat. 



Notes of Decisions 



In general 1 
Good faith 3 
Perfection of security interest 



1 . In general 

Under District of Columbia law, discovery 
rule was not applicable to delay running of 
statute of limitations on customer's claim 
against depositary bank for conversion and 
breach of contract by opening corporate ac- 
count on request of customer's employee with- 
out any documentation and taking for deposit 
into the account checks on missing or forged 
endorsements, in that the injury was not latent 
and ordinary business could have detected si- 
phoning of funds within the period of limita- 
tions following conversion. D.C.Code 1981, 
§ 12-301. Kuwait Airways Corp. v. American 
Sec. Bank, N.A., C.A.D.C. 1989, 890 F.2d 456, 



281 U.S.App.D.C. 339, on rehearing, on re- 
mand. Limitation Of Actions <&> 95(7), 95(9) 

Necessary step in formation of any contract is 
making of offer creating in offeree the power of 
acceptance. Maurice Elec. Supply Co., Inc. v. 
Anderson Safeway Guard Rail Corp., 1986, 632 
F.Supp. 1082. Contracts ®=> 16 

Uniform Commercial Code provisions govern- 
ing assignment of accounts applied to assign- 
ment of taxpayer's right to receive contractual 
payments pursuant to factoring agreement. 
D.C.Code 1981, §§ 28:1-103, 28:9-102, 
28:9-102(1), 28:9-106. District of Columbia v. 
Thomas Funding Corp., 1991, 593 A.2d 1030. 
Secured Transactions <3^ .1 1.1 

2. Perfection of security interest 

Transaction by which bank in possession of 
debtor's fund-raising proceeds pursuant to secu- 
rity interest simultaneously credited and debited 
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funds to debtor's account, for purposes of rec- Inc. v. Americans With Hart, Inc., 1988, 688 

ord keeping and compliance with federal elec- F.Supp. 769. Secured Transactions <&=> 89 

tion laws, was not lapse in possession and thus - „ d f "th 

did not destroy bank's perfected security inter- ■ '_ , . , , . , . . 

r , i ,i j i u Under District of Columbia law, restaurant 

est. funds only momentarily passed through chain did ^ ^^ d of d faith jn 

debtor s account never left bank and were nev- terminating agreement with' meat supplier with- 
er made available for debtors use and thus out invest igation of supplier's financial health 
could not have misled third parties to believe due t0 its j usti fj a ble concern about the suppli- 
that debtor had control of funds. Federal Elec- er ' s ability to meet its financial obligations in 
tion Campaign Act of 1971, § 302(h)(1), 2 light of supplier's payment problems. D.C.Code 
U.S.C.A. § 432(h)(1); D.C.Code 1981, 1981, §§ 28:2-1 03(1 )(b), 28:2-609(1). Gold- 
§§ 28:1-101 to 28:10-104, 28:9-203(l)(a), stein v. S & A Restaurant Corp., 1985, 622 
28:9-304(1). Tri-State Envelope of Maryland, F.Supp. 139. Contracts <&=> 313(1) 

§ 28:1-104. Construction against implicit repeal. 

This subtitle being a general act intended as a unified coverage of its subject 
matter, no part of it shall be deemed to be impliedly repealed by subsequent 
legislation if such construction can reasonably be avoided. 

(Dec. 30, 1963, 77 Stat. 631, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. sequent legislation. This Act, carefully in- 

Purposes: tegrated and intended as a uniform codifi- 
cation of permanent character covering an 

To express the policy that no Act which entire "field" of law, is to be regarded as 

bears evidence of carefully considered per- particularly resistant to implied repeal, 

manent regulative intention should lightly See Pacific Wool Growers v. Draper & 

be regarded as impliedly repealed by sub- Co., 158 Or. 1, 73 P.2d 1 391 (1937). 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:1-104. 
1973 Ed., § 28:1-104. 

Library References 
Key Numbers Encyclopedias 

Statutes &>] 59. C j S . Statutes § 291 . 

Westlaw Key Number Search: 361 kl 59. 

Notes of Decisions 

Choice of law 1 der contract with transit authority to obtain 

performance bond, where contract itself was 

1 Choice of law governed by District of Columbia law. Gatoil 

'District of Columbia law, as embodied in pro- (U.S.A.), Inc. v. Washington Metropolitan Area 

visions of Uniform Commercial Code as Transit Authority, C.A.D.C. 1986, 801 F.2d 451, 

adopted by District of Columbia, not Maryland 255 U.S.App.D.C. 237. Municipal Corporations 

law, governed diesel fuel seller's obligation un- <3=» 244(1) 

§ 28:1-105. Territorial application of this subtitle; parties' power to 
choose applicable law. 

(1) Except as provided hereafter in this section, when a transaction bears a 
reasonable relation to the District and also to a state or nation, the parties 
may agree that the law either of the District or of the other state or nation 
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shall govern their rights and duties. Failing such agreement, this subtitle 
applies to transactions bearing an appropriate relation to this state. 

(2) Where one of the following provisions of this subtitle specifies the 
applicable law, that provision governs, and a contrary agreement is effective 
only to the extent permitted by the law (including the conflict of laws rules) 
so specified: 

Rights of creditors against sold goods. § 28:2-402. 

Applicability of the article on leases. §§ 28:2A-104 and 

28:2A-106. 
Applicability of the article on bank deposits and 

collections. § 28:4-102. 

Governing law in the article on funds transfers. § 28:4A-507. 

Letters of credit. § 28:5-116. 

Bulk sales subject to the article on bulk sales. § 28:6-103. 

Applicability of the article on investment securities. § 28:8-110. 
Law governing perfection, the effect of perfection 

or nonperfection, and the priority of security 

interests. §§ 28:9-301 through 

28:9-307. 

Governing law in the article on funds transfers, § 28:4A-507. 

(Dec. 30, 1963, 77 Stat. 631, Pub. L. 88-243, § 1; Mar. 16, 1982, D.C. Law 4-85, § 2, 29 
DCR 309; Apr. 30, 1992, D.C. Law 9-95, § 2(b), 39 DCR 1595; July 22, 1992, D.C. Law 
9-128, § 2(c)(1), 39 DCR 3830; Apr. 9, 1997, D.C. Law 11-238, § 3(b), 44 DCR 923; Apr. 
9, 1997, D.C. Law 11-239, § 3(b), 44 DCR 963; Apr. 9, 1997, D.C. Law 11-240, § 3(b), 
44 DCR 1087; Apr. 9, 1997, D.C. Law 11-255, § 27(ii), 44 DCR 1271; Oct. 26, 2000, 
D.C. Law 13-201, § 201(b)(1), 47 DCR 7576.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. has no significant contact with the juris- 

Purposes: diction chosen. 

1. Subsection (1) states affirmatively 2. Where there is no agreement as to 

the right of the parties to a multi-state the governing law, the Act is applicable to 

transaction or a transaction involving for- any transaction having an "appropriate" 

eign trade to choose their own law. That relation to any state which enacts it. Of 

right is subject to the firm rules stated in course the Act applies to any transaction 

the six sections listed in subsection (2), which takes place in its entirety in a state 

and is limited to jurisdictions to which the which has enacted the Act. But the mere 

transaction bears a "reasonable relation." fact that suit is brought in a state does not 

In general, the test of "reasonable rela- make it appropriate to apply the substan- 

tion" is similar to that laid down by the tive law of that state. Cases where a rela- 

Supreme Court in Seeman v. Philadelphia tion to the enacting state is not "appropri- 

Warehouse Co., 274 U.S. 403, 47 S.Ct. ate" include, for example, those where the 

626, 71 L.Ed. 1123 (1927). Ordinarily the parties have clearly contracted on the ba- 

law chosen must be that of a jurisdiction sis of some other law, as where the law of 

where a significant enough portion of the the place of contracting and the law of the 

making or performance of the contract is place of contemplated performance are the 

to occur or occurs. But an agreement as same and are contrary to the law under 

to choice of law may sometimes take effect the Code. 

as a shorthand expression of the intent of 3. Where a transaction has significant 

the parties as to matters governed by their contacts with a state which has enacted 

agreement, even though the transaction the Act and also with other jurisdictions, 
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the question what relation is "appropri- 
ate" is left to judicial decision. In decid- 
ing that question, the court is not strictly 
bound by precedents established in other 
contexts. Thus a conilict-of-laws decision 
refusing to apply a purely local statute or 
rule of law to a particular multi-state 
transaction may not be valid precedent for 
refusal to apply the Code in an analogous 
situation. Application of the Code in such 
circumstances may be justified by its com- 
prehensiveness, by the policy of uniformi- 
ty, and by the fact that it is in large part a 
reformulation and restatement of the law 
merchant and of the understanding of a 
business community which transcends 
state and even national boundaries. Com- 
pare Global Commerce Corp. v. Clark- 
Babbitt Industries, Inc., 239 F,2d 716, 719 
(2d Cir. 1956). In particular, where a 
transaction is governed in large part by 
the Code, application of another law to 
some detail of performance because of an 
accident of geography may violate the 
commercial understanding of the parties. 

4. The Act does not attempt to pre- 
scribe choice-of-law rules for states which 
do not enact it, but this section does not 
prevent application of the Act in a court of 
such a state. Common-law choice of law 
often rests on policies of giving effect to 
agreements and of uniformity of result re- 
gardless of where suit is brought. To the 
extent that such policies prevail, the rele- 
vant considerations are similar in such a 
court to those outlined above. 

5. Subsection (2) spells out essential 
limitations on the parties' right to choose 
the applicable law. Especially in Article 9 
parties taking a security interest or asked 
to extend credit which may be subject to a 
security interest must have sure ways to 



find out whether and where to file and 
where to look for possible existing filings. 

6. Sections 9-301 through 9-307 
should be consulted as to the rules for 
perfection of security interests and the ef- 
fects of perfection and nonperfection, and 
priority. 
Reason for 1972 Change [D.C. Law 4-85] 

The reference to Section 9-102 has been 
deleted and a change made in Section 
9-102 deleting any reference therein to 
conflict of law problems, because there is 
no reason why the general principles of 
the present section should not be applica- 
ble to the choice of law problems within 
its scope. Section 9-103 continues to gov- 
ern choice of law questions as to perfec- 
tion of security interests and the effect of 
perfection and non-perfection thereof. 
The usual rule is that perfection is gov- 
erned by the law of the jurisdiction in 
which the collateral is when the last event 
occurs on which is based the assertion that 
the security interest is perfected or unper- 
fected. Section 9-103 contains special 
rules for the cases of intangibles which 
have no situs, certain types of movable 
goods, goods which the parties intended at 
the inception of the transaction to be kept 
in another jurisdiction, goods subject to 
certificate of title laws, and certain other 
cases. Section 9-103 also contains local 
law rules as to reperfection of security 
interests when collateral is moved from 
one jurisdiction to another. 
Reason for 1987 Change [D.C. Law 

9-128] 
Uniform Statutory Source: Section 1-105, 
1978 Official Text of the Act. 
Changes: Subsection (2) is amended to 
reference two sections of the Article on 
Leases (Article 2A), which is being promul- 
gated at the same time as this amendment. 



Historical and Statutory Notes 



Prior Codifications 
1981 Ed.,§ 28:1-105. 
1973 Ed., § 28:1-105. 

Effect of Amendments 

D.C. Law 13-201, enacting a new Article 9 of 
the Uniform Commercial Code applicable July 



1, 2001, made conforming amendments to this 
section applicable upon the same date. 

Legislative History of Laws 

Law 4-85, the "Uniform Commercial Code 
Amendments Act of 1981," was introduced in 
Council and assigned Bill No. 4-89, which was 
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referred to the Committee on the Judiciary. 
The Bill was adopted on first and second read- 
ings on November 24, 1981, and December 8, 
1981, respectively. Signed by the Mayor on 
January 18, 1982, it was assigned Act No. 4-139 
and transmitted to both Houses of Congress for 
its review. 

Law 9-95, the "District of Columbia Uniform 
Commercial Code — Funds Transfers Act of 
1992," was introduced in Council and assigned 
Bill No. 9-32, which was referred to the Com- 
mittee on Consumer and Regulatory Affairs. 
The Bill was adopted on first and second read- 
ings on January 7, 1992, and February 4, 1992, 
respectively. Signed by the Mayor on March 2, 
1992, it was assigned Act No. 9-165 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 9-95 became effective on April 
30,1992. 

Law 9-128, the "Uniform Commercial Code, 
Leases, Act of 1992," was introduced in Council 
and assigned Bill No. 9-19, which was referred 
to the Committee on Consumer and Regulatory 
Affairs. The Bill was adopted on first and sec- 
ond readings on April 7, 1 992, and May 6, 1992, 
respectively. Signed by the Mayor on May 28, 
1992, it was assigned Act No. 9-212 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 9-128 became effective on July 
22, 1992. 

Law 1 1-238, the "Uniform Commercial 
Code — Letters of Credit Act of 1996," was intro- 
duced in Council and assigned Bill No. 1 1-574, 
which was referred to the Committee on Con- 
sumer and Regulatory Affairs. The Bill was 
adopted on first and second readings on No- 
vember 7, 1996, and December 3, 1996, respec- 
tively. Signed by the Mayor on December 24, 
1996, it was assigned Act No. 11-498 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 11-238 became effective April 
9, 1997. 

Law 11-239, the "Uniform Commercial 
Code — -Bulk Sales Act of 1996," was introduced 



in Council and assigned Bill No. 11-575, which 
was referred to the Committee on Consumer 
and Regulatory Affairs. The Bill was adopted 
on first and second readings on November 1 1, 
1996, and December 3, 1996, respectively. 
Signed by the Mayor on December 24, 1996, it 
was assigned Act No. 11-499 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 11-239 became effective on April 9, 1997. 

Law 11-240, the "Uniform Commercial Code 
Investment Securities Revision Act of 1996," 
was introduced in Council and assigned Bill No. 
11-576, which was referred to the Committee 
on Consumer and Regulatory Affairs. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-500 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 11-240 became effective on 
April 9, 1997. 

Law 1 1-255, the "Second Technical Amend- 
ments Act of 1996," was introduced in Council 
and assigned Bill No. 11-905, which was re- 
ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 1.1-519 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 11-255 became effective on 
April 9, 1997. 

Law 13-201, the "Uniform Commercial Code 
Secured Transactions Revision Act of 2000," 
was introduced in Council and assigned Bill No. 
13-370, which was referred to the Committee 
on Finance and Revenue. The Bill was adopted 
on first and second readings on June 6, 2000, 
and July 11, 2000, respectively. Signed by the 
Mayor on August 1 J , 2000, it was assigned Act 
No. 1 3-434 and transmitted to both Houses of 
Congress for its review. D.C. Law 3 3-201 be- 
came effective on October 26, 2000. 



Key Numbers 

Contracts e=>2, 129(1), 144, 206. 
Westlaw Key Number Searches 
95kl29(l); 95kl44; 95k206. 



Library References 

Encyclopedias 

67A Am. Jur. 2d Sales § 955. 

C.J.S. Contracts §§ 12, 223, 232, 327. 



95k2; 



Notes of Decisions 



In general 1 
Amendments 3 
Bankruptcy actions 4 
Federal actions, generally 2 



1. In general 

Assignment to creditor of right to receive 
amount owed debtor by another as payment of 



past-due obligation did not create "security in- 
terest" so as to trigger applicability of article of 
District of Columbia code governing secured 
transactions; thus, section of that article direct- 
ing court to apply law of jurisdiction where 
debtor was located, Maryland, did not apply 
and under District of Columbia's general choice 
of law provision, District of Columbia law was 
applicable, in that assignment was prepared 
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and executed in District of Columbia, debt was 
incurred and paid in District, and two of three 
parties to transactions were based on District. 
D.C.Code 1981, § 28:9-103. Goldstein v. Madi- 
son Nat. Bank of Washington, D.C., C.A.D.C. 
1986, 807 F.2d 1070, 257 U.S.App.D.C. 155, on 
remand 89 B.R. 274. Secured Transactions <£=> 
183 

Where Canadian corporation with no offices 
in the United States appointed plaintiff as sales 
representative for corporation's office furniture, 
plaintiff arranged sales to District of Columbia 
buyer, the furniture was delivered, and the cor- 
poration assigned the accounts receivable to 
Canadian factor with notice to buyer to pay to 
the factor, factor filed in Canada the assignment 
which identified the corporation as debtor and 
the factor as secured party, factor perfected his 
security interest in the buyer's outstanding obli- 
gation to the corporation within the meaning of 
District of Columbia Code, and such interest 
was superior to plaintiff's lien by attachment for 
unpaid commissions. D.C.C.E. § 28:9-103(5). 
Heller v. Buchbinder, 1979, 399 A.2d 850. Se- 
cured Transactions <&=> 182, 183 

2. Federal actions, generally 

Whether contractual provision that franchise 
agreements were to be interpreted conformably 
to law of New York was operative in federal 
action founded on diversity depended upon con- 
flict: of laws principles of District of Columbia in 



which court was sitting. Lee v. Flintkote Co., 
C.A.D.C. 1979, 593 F.2d 1275, 193 U.S.App.D.C. 
121. Federal Courts <^> 4 1 

3. Amendments 

Amendment of section governing when article 
of District of Columbia code governing secured 
transactions applies, which amendments were 
made in early 1982, represented merely clarifi- 
cation, not change, in the law. D.C.Code 1981, 
§ 28:9-104(f); Bankr.Code, 11 U.S.C.A. § 547. 
Goldstein v. Madison Nat. Bank of Washington, 
D.C., C.A.D.C. 1986, 807 F.2d 1070, ^257 
U.S.App.D.C. 155, on remand 89 B.R. 274. Se- 
cured Transactions <§=> 8.1 

If there is a choice of jurisdictions, preferable 
course is to select law of jurisdiction which 
would sustain transaction. In re Parkwood, 
Inc., C.A.D.C. 1971, 461 F.2d 158, 149 U.S.App. 
D.C. 67. Contracts*^ 2 

4. Bankruptcy actions 

District court properly considered choice of 
law question in bankruptcy case; assignee of 
bankrupt never amended its answer to assert 
that Maryland law applied, pleadings were 
based on District of Columbia law, and trustee 
advised bankruptcy judge that case presented 
choice of law question. Goldstein v. Madison 
Nat. Bank of Washington, D.C, C.A.D.C. 1986, 
807 F.2d 1070, 257 U.S.App.D.C. 155, on re- 
mand 89 B.R. 274. Bankruptcy <3=> 2002 



§ 28:1—106. Remedies to be liberally administered. 

(1) The remedies provided by this sub tide shall be liberally administered to 
the end that the aggrieved party may be put in as good a position as if the other 
party had fully performed but neither consequential or special nor penal 
damages may be had except as specifically provided in this subtitle or by other 
rule of law. 

(2) Any right or obligation declared by this subtitle is enforceable by action 
unless the provision declaring it specifies a different and limited effect. 

(Dec. 30, 1963, 77 Stat. 632, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sub- 
section (1) — none; Subsection (2) — Sec- 
tion 72, Uniform Sales Act. 
Changes: Reworded. 

Purposes of Changes and Mew Matter: 
Subsection (1) is intended to effect three 
things: 

1. First, to negate the unduly narrow 
or technical interpretation of some reme- 
dial provisions of prior legislation by pro- 
viding that the remedies in this Act are to 



be liberally administered to the end stated 
in the section. Second, to make it clear 
that compensatory damages are limited to 
compensation. They do not include conse- 
quential or special damages, or penal 
damages; and the Act elsewhere makes it 
clear that damages must be minimized. 
Cf. Sections 1-203, 2-706(1), and 
2-712(2). The third purpose of subsection 
(1) is to reject any doctrine that damages 
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must be calculable with mathematical ac- 
curacy. Compensatory damages are often 
at best approximate: they have to be 
proved with whatever definiteness and ac- 
curacy the facts permit, but no more. Cf. 
Section 2-204(3). 

2. Under subsection (2) any right or 
obligation described in this Act is enforce- 
able by court action, even though no reme- 
dy may be expressly provided, unless a 
particular provision specifies a different 
and limited effect. Whether specific per- 
formance or other equitable relief is avail- 
able is determined not by this section but 
by specific provisions and by supplementa- 
ry principles. Cf. Sections 1-103, 2-716. 



3. ' 'Consequential" or "special" dam- 
ages and "penal" damages are not defined 
in terms in the Code, but are used in the 
sense given them by the leading cases on 
the subject. 

Cross References: Sections 1-103, 1-203, 

2-204(3), 2-701, 2-706(1), 2-712(2) and 

2-716. 

Definitional Cross References: 

"Action". Section 1-201. 
"Aggrieved party". Section 1-201. 
"Party". Section 1-201. 
"Remedy". Section 1-201. 
"Rights". Section 1-201. 



Historical and Statutory Motes 

Prior Codifications 

1981 Ed., § 28:1-106. 
1973 Ed., § 28:1-106. 

Cross References 
Section References 

This section is referred to in § 28:2A-501. 

Library References 
Key Numbers Encyclopedias 

Action <S=>3, 34. CJ.S. Actions §§ 13, 22 to 25, 28. 

Westlaw Key Number Searches: 13k3; 



13k34. 



In general 1 



Notes of Decisions 



1. In general 

Where plaintiff originally sued 3 alleged tort- 
feasors but later entered into a consent judg- 



ment with one, the remaining defendants are 
entitled to have that settlement credited against 
their joint liability as a "Snowden credit." John- 
son v. Conrail-Amtrak Fed. Credit Union, 111 
WLR2297 (Super. Ct. 1983). 



§ 28: 1-1 07. Waiver or renunciation of claim or right after breach. 

Any claim or right arising out of an alleged breach can be discharged in 
whole or in part without consideration by a written waiver or renunciation 
signed and delivered by the aggrieved party. 

(Dec. 30, 1963, 77 Stat. 632, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 
Purposes: 



Prior Uniform Statutory Provision: Com- 
pare Section 1, Uniform Written Obli- 
gations Act; Sections 119(3), 120(2) and 
122, Uniform Negotiable Instruments 
Law. 



This section makes consideration unnec- 
essary to the effective renunciation or 
waiver of rights or claims arising out of an 
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alleged breach of a commercial contract 
where such renunciation is in writing and 
signed and delivered by the aggrieved par- 
ty. Its provisions, however, must be read 
in conjunction with the section imposing 
an obligation of good faith. (Section 
1-203). There may, of course, also be an 
oral renunciation or waiver sustained by 
consideration but subject to Statute of 
Frauds provisions and to the section of 
Article 2 on Sales dealing with the modifi- 
cation of signed writings (Section 2-209). 



As is made express in the latter section this 
Act fully recognizes the effectiveness of 
waiver and estoppel. 
Cross References: 

Sections 1-203, 2-201 and 2-209. And 
see Section 2-719. 
Definitional Cross References: 

"Aggrieved party". Section 1-201. 

"Rights". Section 1-201. 

"Signed". Section 1-201. 

"Written". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:1-107. 
1973 Ed., § 28:1-107. 



Key Numbers 

Contracts <3=»3 16(1). 
Westlaw Key Number Search: 



Library References 

Encyclopedias 

C.J.S. Contracts § 491. 



95k316(l). 



Notes of Decisions 



In general 1 



1. In general 

In action in which creditor, which repos- 
sessed collateral, a used automobile, and resold 
it without giving notice to debtor prescribed by 
Uniform Commercial Code, sought deficiency 
judgment against defaulting debtor, if creditor 
and trial court limited their concern to narrow- 
er legal argument about a "voluntary" reposses- 
sion, than creditor's failure to raise "waiver" 
and "estoppel" at trial precluded their consider- 
ation on appeal unless injustice was manifest. 
D.C.C.E. §. 28:9-504(3). Gavin v. Washington 
Post Employees Federal Credit Union, 1979, 
397 A!2d 968, 9 A.L.R.4th 544. Secured Trans- 
actions ©=> 240 



In action in which creditor, which repos- 
sessed collateral, a used automobile, and resold 
it without giving notice to debtor prescribed by 
Uniform Commercial Code, sought deficiency 
judgment against defaulting debtor, neither 
principles of waiver nor estoppel precluded 
debtor from asserting lack of notice, since, if 
trial court considered and rejected waiver and 
estoppel issues, its conclusions were supported 
by evidence, and since, if, to contrary, such 
issues were not raised and considered at trial, 
there was no perceived injustice in refusing, on 
appeal, to honor creditor's arguments concern- 
ing such issues. D.C.C.E. §§ 17-305(a), 
28:9-501(3), 28:9-504(3), 40-901 et seq., 
40-902(f); D.C.C.E. SCR, Civil Rule 52. Gavin 
v. Washington Post Employees Federal Credit 
Union, 1979, 397 A.2d 968, 9 A.L.R.4th 544. 
Secured Transactions ©=> 240 



§ 28:1-108. Severability. 

If any provision or clause of this subtitle or application thereof to any person 
or circumstances is held invalid, such invalidity shall not affect other provisions 
or applications of this subtitle which can be given effect without the invalid 
provision or application, and to this end the provisions of this subtitle are 
declared to be severable. 



(Dec. 30, 1963, 77 Stat. 632, Pub. L. 



-243, § 1.) 
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Uniform Commercial Code Comment 
►efinitional Cross 

"Person". Section 1-201. 



This is the model severability section Definitional Cross Reference: 
recommended by the National Conference 
of Commissioners on Uniform State Laws 
for inclusion in all acts of extensive scope. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:1-108. 
1973 Ed., § 28:1-108. 



Library References 
Key Numbers Encyclopedias 

Statutes <3=»64(2). C.J.S. Statutes § 96. 

Westlaw Key Number Search: 361k64(2). 

§ 28:1-109, Section captions. 

Section captions are parts of this subtitle. 
(Dec. 30, 1963, 77 Stat. 632, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 
Prior Uniform Statutory Provision: None. To make explicit in all jurisdictions that 

Purposes: section captions are a part of the text of 

this Act and not mere surplusage. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:1-109. 
1973 Ed., § 28:1-109. 



Library References 
Key Numbers Encyclopedias 

Statutes ®=>2.1 1. c j s Statutes § 350. 

Westlaw Key Number Search: 36 lk21 1. 



Part 2. General Definitions and Principles of Interpretation. 

§ 28:1-201. General definitions. 

Subject to additional definitions contained in the subsequent articles of this 
subtitle which are applicable to specific articles or parts thereof, and unless the 
context otherwise requires, in this subtitle: 

(1) "Action" in the sense of a judicial proceeding includes recoupment, 
counterclaim, set-off, suit in equity and any other proceedings in which rights 
are determined. 

(2) "Aggrieved party" means a party entitled to resort to a remedy. 

(3) "Agreement" means the bargain of the parties in fact as found in their 
language or by implication from other circumstances including course of 
dealing or usage of trade or course of performance as provided in this 
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subtitle (sections 28:1-205 and 28:2-208). Whether an agreement has legal 
consequences is determined by the provisions of this subtitle, if applicable; 
otherwise by the law of contracts (section 28:1-103). (Compare "Contract''.) 

(4) "Bank" means any person engaged in the business of banking. 

(5) "Bearer" means the person in possession of an instrument, document 
of title, or certificated security payable to bearer or indorsed in blank. 

(6) "Bill of lading" means a document evidencing the receipt of goods for 
shipment issued by a person engaged in the business of transporting or 
forwarding goods, and includes an airbill. "Airbill" means a document 
serving for air transportation as a bill of lading does for marine or rail 
transportation, and includes an air consignment note or air waybill. 

(7) "Branch" includes a separately incorporated foreign branch of a bank. 

(8) "Burden of establishing" a fact means the burden of persuading the 
triers of fact that the existence of the fact is more probable than its non- 
existence. 

(9) "Buyer in ordinary course of business" means a person that buys goods 
in good faith, without knowledge that the sale violates the rights of another 
person in the goods, and in the ordinary course from a person, other than a 
pawnbroker, in the business of selling goods of that kind. A person buys 
goods in the ordinary course if the sale to the person comports with the usual 
or customary practices in the kind of business in which the seller is engaged 
or with the seller's own usual or customary practices. A person that sells oil, 
gas, or other minerals at the wellhead or minehead is a person in the 
business of selling goods of that kind. A buyer in ordinary course of business 
may buy for cash, by exchange of other property, or on secured or unsecured 
credit, and may acquire goods or documents of title under a preexisting 
contract for sale. Only a buyer that takes possession of the goods or has a 
right to recover the goods from the seller under Article 2 may be a buyer in 
ordinary course of business. A person that acquires goods in a transfer in 
bulk or as security for or in total or partial satisfaction of a money debt is not 
a buyer in ordinary course of business. 

(10) "Conspicuous": A term or clause is conspicuous when it is so written 
that a reasonable person against whom it is to operate ought to have noticed 
it. A printed heading in capitals (as: Non-Negotiable Bill of Lading) is 
conspicuous. Language in the body of a form is "conspicuous" if it is in 
larger or other contrasting type or color. But in a telegram any stated term is 
"conspicuous". Whether a term or clause is "conspicuous" or not is for 
decision by the court. 

(11) "Contract" means the total legal obligation w r hich results from the 
parties' agreement as affected by this subtitle and any other applicable rules 
of law. (Compare "Agreement".) 

(12) "Creditor" includes a general creditor, a secured creditor, a lien 
creditor and any representative of creditors, including an assignee for the 
benefit of creditors, a trustee in bankruptcy, a receiver in equity and an 
executor or administrator of an insolvent debtor's or assignor's estate. 
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(13) "Defendant" includes a person in the position of defendant in a cross- 
action or counterclaim. 

(14) "Delivery" with respect to instruments, documents of title, chattel 
paper, or certificated securities means voluntary transfer of possession. 

(14a) "District" means the District of Columbia; and "state" includes the 
District. 

(15) "Document of title" includes bill of lading, dock warrant, dock re- 
ceipt, warehouse receipt or order for the delivery of goods, and also any 
other document which in the regular course of business or financing is 
treated as adequately evidencing that the person in possession of it is entitled 
to receive, hold and dispose of the document and the goods it covers. To be a 
document of title a document must purport to be issued by or addressed to a 
bailee and purport to cover goods in the bailee's possession which are either 
identified or are fungible portions of an identified mass. 

(16) "Fault" means wrongful act, omission or breach. 

(17) "Fungible" with respect to goods or securities means goods or securi- 
ties of which any unit is, by nature or usage of trade, the equivalent of any 
other like unit. Goods which are not fungible shall be deemed fungible for the 
purposes of this subtitle to the extent that under a particular agreement or 
document unlike units are treated as equivalents. 

(18) "Genuine" means free of forgery or counterfeiting. 

(19) "Good faith" means honesty in fact in die conduct or transaction 
concerned. 

(20) "Holder", with respect to a negotiable instrument, means the person 
in possession if the instrument is payable to bearer or, in the case of an 
instrument payable to an identified person, if the identified person is in 
possession. The term "holder", with respect to a document of title, means the 
person in possession if the goods are deliverable to bearer or to the order of 
the person in possession. 

(21) To "honor" is to pay or to accept and pay, or where a credit so 
engages to purchase or discount a draft complying with the terms of the 
credit, 

(22) "Insolvency proceedings" includes any assignment for the benefit of 
creditors or other proceedings intended to liquidate or rehabilitate the estate 
of the person involved. 

(23) A person is "insolvent" who either has ceased to pay his debts in the 
ordinary course of business or cannot pay his debts as they become due or is 
insolvent within the meaning of the federal bankruptcy law. 

(24) "Money" means a medium of exchange authorized or adopted by a 
domestic or foreign government and includes a monetary unit of account 
established by an intergovernmental organization or by agreement between 2 
or more nations. 

(25) A person has "notice" of a fact when: 

(a) he has actual knowledge of it; or 

(b) he has received a notice or notification of it; or 
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(c) from all the facts and circumstances known to him at the time in 

question he has reason to know that it exists. 

A person "knows" or has "knowledge" of a fact when he has actual 
knowledge of it. "Discover" or "learn" or a word or phrase of similar import 
refers to knowledge rather than to reason to know. The time and circum- 
stances under which a notice or notification may cease to be effective are not 
determined by this subtitle. 

(26) A person "notifies" or "gives" a notice or notification to another by 
taking such steps as may be reasonably required to inform the other in 
ordinary course whether or not such other actually comes to know of it. A 
person "receives" a notice or notification when: 

(a) it comes to his attention; or 

(b) it is duly delivered at the place of business through which the 
contract was made or at any other place held out by him as the place for 
receipt of such communications. 

(27) Notice, knowledge or a notice or notification received by an organiza- 
tion is effective for a particular transaction from the time when it is brought 
to the attention of the individual conducting that transaction, and in any 
event from the time when it would have been brought to his attention if the 
organization had exercised due diligence. An organization exercises due 
diligence if it maintains reasonable routines for communicating significant 
information to the person conducting the transaction and there is reasonable 
compliance with the routines. Due diligence does not require an individual 
acting for the organization to communicate information unless the communi- 
cation is part of his regular duties or unless he has reason to know of the 
transaction and that the transaction would be materially affected by the 
information. 

(28) "Organization" includes a corporation, government or governmental 
subdivision or agency, business trust, estate, trust, partnership or association, 
two or more persons having a joint or common interest, or any other legal or 
commercial entity. 

(29) "Party", as distinct from "third party", means a person who has 
engaged in a transaction or made an agreement within this subtitle. 

(30) "Person" includes an individual or an organization (see section 
28:1-102), 

(31) "Presumption" or "presumed" means that the trier of fact must find 
the existence of the fact presumed unless and until evidence is introduced 
which would support a finding of its nonexistence. 

(32) "Purchase" includes taking by sale, discount, negotiation, mortgage, 
pledge, lien, security interest, issue or re-issue, gift or any other voluntary 
transaction creating an interest in property. 

(33) "Purchaser" means a person who takes by purchase. 

(34) "Remedy" means any remedial right to which an aggrieved party is 
entitled with or without resort to tribunal 
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(35) "Representative'' includes an agent, an officer of a corporation or 
association, and a trustee, executor or administrator of an estate, or any 
other person empowered to act for another. 

(36) "Rights" includes remedies. 

(37) "Security interest" means an interest in personal property or fixtures 
which secures payment or performance of an obligation. The term also 
includes any interest of a consignor and a buyer of accounts, chattel paper, a 
payment intangible, or a promissory note in a transaction that is subject to 
Article 9. The special property interest of a buyer of goods on identification of 
those goods to a contract for sale under § 28:2-401 is not a "security 
interest", but a buyer may also acquire a "security interest" by complying 
with Article 9. Except as otherwise provided in § 28:2-505, the right of a 
seller or lessor of goods under Article 2 or 2A to retain or acquire possession 
of the goods is not a "security interest", but a seller or lessor may also 
acquire a security interest by complying with Article 9. The retention or 
reservation of title by a seller of goods notwithstanding shipment or delivery 
to the buyer (§ 28:2-401) is limited in effect to a reservation of a "security 
interest". 

(38) "Send" in connection with any writing or notice means to deposit in 
the mail or deliver for transmission by any other usual means of communica- 
tion with postage or cost of transmission provided for and properly addressed 
and in the case of an instrument to an address specified thereon or otherwise 
agreed, or if there be none to any address reasonable under the circum- 
stances. The receipt of any writing or notice within the time at which it 
would have arrived if properly sent has the effect of a proper sending. 

(39) "Signed" includes any symbol executed or adopted by a party with 
present intention to authenticate a writing. 

(40) "Surety" includes guarantor. 

(41) "Telegram" includes a message transmitted by radio, teletype, cable, 
any mechanical method of transmission, or the like. 

(42) "Term" means that portion of an agreement which relates to a 
particular matter. 

(43) "Unauthorized signature" means one made without actual, implied, 
or apparent authority and includes a forgery. 

(44) "Value". Except as otherwise provided with respect to negotiable 
instruments and bank collections (sections 28:3-303, 28:4-210 and 28:4-211) 
a person gives "value" for rights if he acquires them: 

(a) in return for a binding commitment to extend credit or for the 
extension of immediately available credit whether or not drawn upon and 
whether or not a charge -back is provided for in the event of difficulties in 
collection; or 

(b) as security for or in total or partial satisfaction of a pre-existing 
claim; or 

(c) by accepting delivery pursuant to a pre-existing contract for pur- 
chase; or 
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(d) generally, in return for any consideration sufficient to support a 
simple contract. 

(45) "Warehouse receipt" means a receipt issued by a person engaged in 
the business of storing goods for hire. 

(46) "Written" or "writing" includes printing, typewriting or any other 
intentional reduction to tangible form. 

(Dec. 30, 1963, 77 Stat. 632, Pub. L. 88-243, § 1; Aug. 30, 1964, 78 Stat. 679, Pub. L. 
88-509, § 4; Mar. 16, 1982, D.C. Law 4-85, § 3, 29 DCR 309; July 22, 1992, D.C. Law 
9-128, § 2(c)(2), 39 DCR 3830; Mar. 16, 1993, D.C, Law 9-196, § 2, 39 DCR 9165; Mar. 
23, 1995, D.C. Law 10-249, § 2(b)(1), 42 DCR 467; Apr. 9, 1997, D.C. Law 11-255, 
§ 27(jj), 44 DCR 1271; Oct. 26, 2000, D.C. Law 13-201, § 201(b)(2), 47 DCR 7576.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision, 
Changes and New Matter: 

1. "Action". See similar definitions in 
Section 191, Uniform Negotiable Instru- 
ments Law; Section 76, Uniform Sales 
Act; Section 58, Uniform Warehouse Re- 
ceipts Act; Section 53, Uniform Bills of 
Lading Act. The definition has been re- 
phrased and enlarged. 

2. "Aggrieved party". New. 

3. "Agreement". New. As used in 
this Act the word is intended to include 
full recognition of usage of trade, course of 
dealing, course of performance and the 
surrounding circumstances as effective 
parts thereof, and of any agreement per- 
mitted under the provisions of this Act to 
displace a stated rule of law. 

4. "Bank". See Section 191, Uniform 
Negotiable Instruments Law. 

5. "Bearer". From Section 191, Uni- 
form Negotiable Instruments Law. The 
prior definition has been broadened. 

6. "Bill of Lading". See similar defini- 
tions in Section 1, Uniform Bills of Lading 
Act. The definition has been enlarged to 
include freight forwarders' bills and bills 
issued by contract carriers as well as those 
issued by common carriers. The defini- 
tion of airbill is new. 



7. 



"Branch" 
"Burden 



New 
9. 
ness' 



, New. 

of establishing 



fact" 



"Buyer in ordinary course of busi- 
From Section 1, Uniform Trusts 
Receipts Act. The definition has been ex- 
panded to make clear the type of person 



protected. Its major significance lies in 
Section 2-403 and in the Article on Se- 
cured Transactions (Article 9). 

The first sentence of paragraph (9) 
makes clear that a buyer from a pawnbro- 
ker cannot be a buyer in ordinary course 
of business. The second sentence tracks 
Section 6-102(l)(m). It explains what it 
means to buy "in the ordinary course." 
The penultimate sentence prevents a buyer 
that does not have the right to possession 
as against the seller from being a buyer in 
ordinary course of business. Concerning 
when a buyer obtains possessory rights, 
see Sections 2-502 and 2-716. However, 
the penultimate sentence is not intended to 
affect a buyer's status as a buyer is ordi- 
nary course of business in cases (such as a 
"drop shipment") involving delivery by the 
seller to a person buying from the buyer or 
a donee from the buyer. The requirement 
relates to whether as against the seller the 
buyer or one taking through the buyer has 
possessory rights. 

10. "Conspicuous". New. This is in- 
tended to indicate some of the methods of 
making a term attention-calling. But the 
test is whether attention can reasonably be 
expected to be called to it. 

1.1. "Contract". New. But see Sec- 
tions 3 and 71, Uniform Sales Act. 

12. "Creditor". New. 

13. "Defendant". From Section 76, 
Uniform Sales Act. Rephrased. 

14. "Delivery". Section 76, Uniform 
Sales Act, Section 191, Uniform Negotia- 
ble Instruments Law, Section 58, Uniform 
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Warehouse Receipts Act and Section 53, 
Uniform Bills of Lading Act. 

15. "Document of title". From Sec- 
tion 76, Uniform Sales Act, but rephrased 
to eliminate certain ambiguities. Thus, by 
making it explicit that the obligation or 
designation of a third party as "bailee" is 
essential to a document of title, this defini- 
tion clearly rejects any such result as ob- 
tained in Hixson v. Ward, 254 Ul.App. 505 
(1929), which treated a conditional sales 
contract as a document of title. Also the 
definition is left open so that new types of 
documents may be included. It is unfore- 
seeable what documents may one day 
serve the essential purpose now filled by 
warehouse receipts and bills of lading. 
Truck transport has already opened up 
problems which do not fit the patterns of 
practice resting upon the assumption that 
a draft can move through banking chan- 
nels faster than the goods themselves can 
reach their destination. There lie ahead 
air transport and such probabilities as tel- 
etype transmission of what may some day 
be regarded commercially as "Documents 
of Title". The definition is stated in terms 
of the function of the documents with the 
intention that any document which gains 
commercial recognition as accomplishing 
the desired result shall be included within 
its scope. Fungible goods are adequately 
identified within the language of the defi- 
nition by identification of the mass of 
which they are a part. 

Dock warrants were within the Sales Act 
definition of document of title apparently 
for the purpose of recognizing a valid ten- 
der by means of such paper. In current 
commercial practice a dock warrant or 
receipt is a kind of interim certificate is- 
sued by steamship companies upon deliv- 
ery of the goods at the dock, entitling a 
designated person to have issued to him at 
the company's office a bill of lading. The 
receipt itself is invariably nonnegotiable in 
form although it may indicate that a nego- 
tiable bill is to be forthcoming. Such a 
document is not within the general com- 
pass of the definition, although trade us- 
age may in some cases entitle such paper 



to be treated as a document of title. If the 
dock receipt actually represents a storage 
obligation undertaken by the shipping 
company, then it is a warehouse receipt 
within this Section regardless of the name 
given to the instrument. 

The goods must be "described", but the 
description may be by marks or labels and 
may be qualified in such a way as to 
disclaim personal knowledge of the issuer 
regarding contents or condition. Howev- 
er, baggage and parcel checks and similar 
"tokens" of storage which identify stored 
goods only as those received in exchange 
for the token are not covered by this Arti- 
cle. 

The definition is broad enough to in- 
clude an airway bill. 

16. "Fault". From Section 76, Uni- 
form Sales Act. 

17. "Fungible". See Sections 5, 6 and 
76, Uniform Sales Act; Section 58, Uni- 
form Warehouse Receipts Act. Fungibility 
of goods "by agreement" has been added 
for clarity and accuracy. Amendment ap- 
proved by the Permanent Editorial Board 
for Uniform Commercial Code November 
4, 1995. 

18. "Genuine". New. 

19. "Good faith". See Section 76(2), 
Uniform Sales Act; Section 58(2), Uniform 
Warehouse Receipts Act; Section 53(2), 
Uniform Bills of Lading Act; Section 
22(2), Uniform Stock Transfer Act. "Good 
faith", whenever it is used in the Code, 
means at least what is here stated. In 
certain Articles, by specific provision, ad- 
ditional requirements are made applicable. 
See, e.g., Sees. 2-103(l)(b), 7-404. To 
illustrate, in the Article on Sales, Section 
2-103, good faith is expressly defined as 
including in the case of a merchant ob- 
servance of reasonable commercial stan- 
dards of fair dealing in the trade, so that 
throughout that Article wherever a mer- 
chant appears in the case an inquiry into 
his observance of such standards is neces- 
sary to determine his good faith. 

20. "Holder". See similar definitions 
in Section 191, Uniform Negotiable Instru- 
ments Law; Section 58, Uniform Ware- 
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house Receipts Act; Section 53, Uniform 
Bills of Lading Act. 

21. "Honor". New. 

22. "Insolvency proceedings". New. 

23. "Insolvent". Section 76(3), Uni- 
form Sales Act. The three tests of insol- 
vency — "ceased to pay his debts in the 
ordinary course of business," "cannot pay 
his debts as they become due," and "insol- 
vent within the meaning of the federal 
bankruptcy law r " — are expressly set up as 
alternative tests and must be approached 
from a commercial standpoint. 

24. "Money". Section 6(5), Uniform 
Negotiable Instruments Law. The test 
adopted is that of sanction of government, 
whether by authorization before issue or 
adoption afterward, which recognizes the 
circulating medium as a part of the official 
currency of that government. The narrow 
view that money is limited to legal tender 
is rejected. 

25. "Notice". New. Compare N.I.L. 
Sec. 56. Under the definition a person 
has notice when he has received a notifica- 
tion of the fact in question. But by the last 
sentence the act leaves open the time and 
circumstances under which notice or noti- 
fication may cease to be effective. There- 
fore such cases as Graham v. White-Phil- 
lips Co., 296 U.S. 27, 56 S.Ct. 21, 80 L.Ed. 
20 (1935), are not overruled. 

26. "Notifies". New. This is the word 
used when the essential fact is the proper 
dispatch of the notice, not its receipt. 
Compare "Send". When the essential fact 
is the other party's receipt of the notice, 
that is stated. The second sentence states 
when a notification is received. 

27. New, This makes clear that reason 
to know, knowledge, or a notification, al- 
though "received" for instance by a clerk 
in Department A of an organization, is 
effective for a transaction conducted in 
Department B only from the time when it 
was or should have been communicated to 
the individual conducting that transaction. 

28. "Organization". This is the defini- 
tion of every type of entity or association, 
excluding an individual, acting as such. 
Detinitions of "person" were included in 



Section 191, Uniform Negotiable Instru- 
ments Law; Section 76, Uniform Sales 
Act; Section 58, Uniform Warehouse Re- 
ceipts Act; Section 53, Uniform Bills of 
Lading Act; Section 22, Uniform Stock 
Transfer Act; Section 1, Uniform Trust 
Receipts Act. The definition of "organiza- 
tion" given here includes a number of 
entities or associations not specifically 
mentioned in prior definition of "person", 
namely, government, governmental subdi- 
vision or agency, business trust, trust and 
estate. 

29. "Party". New. Mention of a party 
includes, of course, a person acting 
through an agent. However, where an 
agent comes into opposition or contrast to 
his principal, particular account is taken 
of that situation. 

30. "Person". See Comment to defini- 
tion of "Organization". The reference to 
Section 1-102 is to subsection (5) of that 
section. 

31. "Presumption"'. New. 

32. "Purchase". Section 58, Uniform 
Warehouse Receipts Act; Section 76, Uni- 
form Sales Act; Section 53, Uniform Bills 
of Lading Act; Section 22, Uniform Stock 
Transfer Act; Section 1, Uniform Trust 
Receipts Act. Rephrased. With the addi- 
tion of taking "by . . . security interest," 
the revised definition makes explicit what 
formerly was implicit. 

33. "Purchaser". Section 58, Uniform 
Warehouse Receipts Act; Section 76, Uni- 
form Sales Act; Section 53, Uniform Bills 
of Lading Act; Section 22, Uniform Stock 
Transfer Act; Section 1, Uniform Trust 
Receipts Act. Rephrased. 

34. "Remedy", New. The purpose is 
to make it clear that both remedy and 
rights (as defined) include those remedial 
rights of "self help" which are among the 
most important bodies of rights under this 
Act, remedial rights being those to which 
an aggrieved party can resort on his own 
motion. 

35. "Representative". New. 

36. "Rights". New. See Comment to 
"Remedy". 
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37. "Security Interest". See Section 1, 
Uniform Trust Receipts Act. The defini- 
tion of "security interest" was revised in 
connection with the promulgation of Arti- 
cle 2A and also to take account of the 
expanded scope of Article 9 as revised in 
the 1998 Official Text. It includes the 
interest of a consignor and the interest of a 
buyer of accounts, chattel paper, payment 
intangibles, or promissory notes. See Sec- 
tion 9-109. It also makes clear that, with 
certain exceptions, in rem rights of sellers 
and lessors under Articles 2 and 2A are 
not "security interests." Among the rights 
that are not security interests are the right 
to withhold delivery under Section 
2-702(1), 2-703(a), or 2A-525, the right to 
stop delivery under Section 2-705 or 
2A-526, and the right to reclaim under 
Section 2-507(2) or 2-702(2). 

One of the reasons it was decided to 
codify the law with respect to leases was 
to resolve an issue that has created consid- 
erable confusion in the courts: what is a 
lease? The confusion exists, in part, due 
to the last two sentences of the definition 
of security interest in the 1978 Official 
Text of the Act. Section 1-201(37). The 
confusion is compounded by the rather 
considerable change in the federal, state 
and local tax laws and accounting rules as 
they relate to leases of goods. The answer 
is important because the definition of lease 
determines not only the rights and reme- 
dies of the parties to the lease but also 
those of third parties. If a transaction 
creates a lease and not a security interest, 
the lessee's interest in the goods is limited 
to its leasehold estate; the residual interest 
in the goods belongs to the lessor. This 
has significant implications to the lessee's 
creditors. "On common law theory, the 
lessor, since he has not parted with title, is 
entitled to full protection against the les- 
see's creditors and trustee in bankruptcy 
. , . ." 1 G. Gilmore, Security Interests in 
Personal Property § 3.6, at 76 (1965). 

Under pre-Act chattel security law there 
was generally no requirement that the les- 
sor file the lease, a financing statement, or 
the like, to enforce the lease agreement 



against the lessee or any third party; the 
Article on Secured Transactions (Article 9) 
did not change the common law in that 
respect. Coogan, Leasing and the Uni- 
form Commercial Code, in Equipment 
Leasing — Leveraged Leasing 681, 700 
11,25, 729 n.80 (2d ed.1980). The Article 
on Leases (Article 2A) has not changed the 
law in that respect, except for leases of 
fixtures. Section 2A-309. An examina- 
tion of the common law will not provide 
an adequate answer to the question of 
what is a lease. The definition of security 
interest in Section 1-201(37) of the 1978 
Official Text of the Act provides that the 
Article on Secured Transactions (Article 9) 
governs security interests disguised as 
leases, i.e., leases intended as security; 
however, the definition is vague and out- 
moded. 

Lease is defined in Article 2A as a trans- 
fer of the right to possession and use of 
goods for a term, in return for consider- 
ation. Section 2A-103(l)(j). The defini- 
tion continues by stating that the retention 
or creation of a security interest is not a 
lease. Thus, the task of sharpening the 
line between true leases and security inter- 
ests disguised as leases continues to be a 
function of this section. 

The first paragraph of this definition is a 
revised version of the first five sentences of 
the 1978 Official Text of Section 
1-201(37). The changes are modest in 
that they make a style change in the fourth 
sentence and delete the reference to lease 
in the fifth sentence. The balance of this 
definition is new, although it preserves 
elements of the last two sentences of the 
prior definition. The focus of the changes 
was to draw a sharper line between leases 
and security interests disguised as leases 
to create greater certainty in commercial 
transactions. 

Prior to this amendment, Section 
1-201(37) provided that whether a lease 
was intended as security (i.e., a security 
interest disguised as a lease) was to be 
determined from the facts of each case; 
however, (a) the inclusion of an option to 
purchase did not itself make the lease one 
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intended for security, and (b) an agree- 
ment that upon compliance with the terms 
of the lease the lessee would become, or 
had the option to become, the owner of the 
property for no additional consideration, 
or for a nominal consideration, did make 
the lease one intended for security. 

Reference to the intent of the parties to 
create a lease or security interest has led 
to unfortunate results. In discovering in- 
tent, the courts have relied upon factors 
that were thought to be more consistent 
with sales or loans than leases. Most of 
these criteria, however, are as applicable 
to true leases as to security interests. Ex- 
amples include the typical net lease provi- 
sions, a purported lessor's lack of storage 
facilities or its character as a financing 
party rather than a dealer in goods. Ac- 
cordingly, amended Section 1—201 (37) de- 
letes all reference to the parties' intent. 

The second paragraph of the new defini- 
tion is taken from Section 1(2) of the Uni- 
form Conditional Sales Act (act withdrawn 
1943), modified to reflect current leasing 
practice. Thus, reference to the case law 
prior to this Act will provide a useful 
source of precedent. Gilmore, Security 
Law, Formalism and Article 9, 47 Neb. 
L.Rev. 659, 671 (1968). Whether a trans- 
action creates a lease or a security interest 
continues to be determined by the facts of 
each case. The second paragraph further 
provides that a transaction creates a secu- 
rity interest if the lessee has an obligation 
to continue paying consideration for the 
term of the lease, if the obligation is not 
terminable by the lessee (thus correcting 
early statutory gloss, e.g., In re Royer's 
Bakery, Inc., 1 U.C.C. Rep.Serv. (Calla- 
ghan) 342 (Bankr.E.D.Pa.1963)) and if one 
of four additional tests is met. The first of 
these four tests, subparagraph (a), is that, 
the original lease term is equal to or great- 
er than the remaining economic life of the 
goods. The second of these tests, subpara- 
graph (b), is that the lessee is either bound 
to renew the lease for the remaining eco- 
nomic life of the goods or to become the 
owner of the goods. In re Gehrke Enters., 
1 Bankr. 647, 651-52 (Bankr.W.D.Wis. 



1979). The third of these tests, subpara- 
graph (c), is whether the lessee has an 
option to renew the lease for the remain- 
ing economic life of the goods for no addi- 
tional consideration or for nominal addi- 
tional consideration, which is defined later 
in this section. In re Celeryvale Transp., 
44 Bankr. 1007, 1014-15 (Bankr. 
E.D.Tenn.1984). The fourth of these tests, 
subparagraph (d), is whether the lessee 
has an option to become the owner of the 
goods for no additional consideration or 
for nominal additional consideration. All 
of these tests focus on economics, not the 
intent of the parties. In re Berge, 32 
Bankr. 370, 371-73 (Bankr.W.D.Wis. 
1983). 

The focus on economics is reinforced by 
the next paragraph, which is new. It 
states that a transaction does not create a 
security interest merely because the trans- 
action has certain characteristics listed 
therein. Subparagraph (a) has no statuto- 
ry derivative; it states that a full payout 
lease does not per se create a security 
interest. Rushton v. Shea, 419 F.Siipp. 
1349, 1365 (D.Del.1976). Subparagraph 
(b) provides the same regarding the provi- 
sions of the typical net lease. Compare 
All-States Leasing Co. v. Ochs, 42 Or.App. 
319, 600 P.2d 899 (Ct.App.1979) with In 
re Tillery, 571 F.2d 1361 (5th Cir.1978). 
Subparagraph (c) restates and expands the 
provisions of former Section 1—201(37) to 
make clear that the option can be to buy 
or renew. Subparagraphs (d) and (e) treat 
fixed price options and provide that fair 
market value must be determined at the 
time the transaction is entered into. Com- 
pare Arnold Mach. Co. v. Balls, 624 P.2d 
678 (Utah 1981) with Aoki v. Shepherd 
Mach. Co., 665 F.2d 941 (9th Cir.1982). 

The relationship of the second para- 
graph of this subsection to the third para- 
graph of this subsection deserves to be 
explored. The fixed price purchase option 
provides a useful example. A fixed price 
purchase option in a lease does not of 
itself create a security interest. This is 
particularly true if the fixed price is equal 
to or greater than the reasonably predicta- 
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ble fair market value of the goods at the 
time the option is to be performed. A 
security interest is created only if the op- 
tion price is nominal and the conditions 
stated in the introduction to the second 
paragraph of this subsection are met. 
There is a set of purchase options whose 
fixed price is less than fair market value 
but greater than nominal that must be 
determined on the facts of each case to 
ascertain whether the transaction in which 
the option is included creates a lease or a 
security interest. 

It was possible to provide for various 
other permutations and combinations with 
respect to options to purchase and renew. 
For example, this section could have stat- 
ed a rule to govern the facts of In re 
Marhoefer Packing Co., 674 F.2d 1139 
(7th Cir.1982). This was not done because 
it would unnecessarily complicate the defi- 
nition. Further development of this rule is 
left to the courts. 

The fourth paragraph provides defini- 
tions and rules of construction. 

38. "Send". New. Compare "noti- 
fies", 

39. "Signed". New. The inclusion of 
authentication in the definition of 
"signed" is to make clear that as the term 
is used in this Act a complete signature is 
not necessary. Authentication may be 
printed, stamped or written; it may be by 
initials or by thumbprint. It may be on 
any part of the document and in appropri- 
ate cases may be found in a billhead or 
letterhead. No catalog of possible authen- 
tications can be complete and the court 
must use common sense and commercial 
experience in passing upon these matters. 
The question always is whether the symbol 
was executed or adopted by the party with 
present intention to authenticate the writ- 
ing. 

40. "Surety". New. 

41. "Telegram". New. 

42. "Term". New. 

43. Under the former version of 
§ 1-20.1.(43), it was not clear whether a 
reference to an "unauthorized signature" 
in Articles 3 and 4 applied to indorse- 



ments. The words "or indorsement" are 
deleted so that references to "unautho- 
rized signature" in § 3-406 and elsewhere 
will unambiguously refer to any signature. 

44. "Value". See Sections 25, 26, 27, 
191, Uniform Negotiable Instruments 
Law; Section 76, Uniform Sales Act; Sec- 
tion 53, Uniform Bills of Lading Act; Sec- 
tion 58, Uniform Warehouse Receipts Act; 
Section 22(1), Uniform Stock Transfer Act; 
Section 1, Uniform Trust Receipts Act. All 
the Uniform Acts in the commercial law 
field (except the Uniform Conditional 
Sales Act) have carried definitions of "val- 
ue". All those definitions provided that 
value was any consideration sufficient to 
support a simple contract, including the 
taking of property in satisfaction of or as 
security for a pre-existing claim. Subsec- 
tions (a), (b) and (d) in substance continue 
the definitions of "value" in the earlier 
acts. Subsection (c) makes explicit that 
"value" is also given in a third situation: 
where a buyer by taking delivery under a 
pre-existing contract converts a contingent 
into a fixed obligation. 

This definition is not applicable to Arti- 
cles 3 and 4, but the express inclusion of 
immediately available credit as value fol- 
lows the separate definitions in those Arti- 
cles. See Sections 4-208, 4-209, 3-303. 
A bank or other financing agency which in 
good faith makes advances against proper- 
ty held as collateral becomes a bona fide 
purchaser of that property even though 
provision may be made for charge-back in 
case of trouble. Checking credit is "im- 
mediately available" within the meaning 
of this section if the bank would be subject 
to an action for slander of credit in case 
checks drawn against the credit were dis- 
honored, and when a charge-back is not 
discretionary with the bank, but may only 
be made when difficulties in collection 
arise in connection with the specific trans- 
action involved. 

45. "Warehouse receipt". See Section 
76(1), Uniform Sales Act; Section 1, Uni- 
form Warehouse Receipts Act. Receipts 
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Note 1 

46. "Written" or "writing". This is a 
broadening of the definition contained in 
Section 191 of the Uniform Negotiable In- 
struments Law. 



Historical and 

Prior Codifications 

1981 Ed., § 28:1-201. 
1973 Ed., § 28:1-201. 

Effect of Amendments 

B.C. Law 13-201, enacting a new Article 9 of 
the Uniform Commercial Code applicable July 
1, 2001, made conforming amendments to this 
section applicable upon the same date. 

Legislative History of Laws 

For legislative history of D.C. Law 4-85, see 
Historical and Statutory Notes following 
§ 28:1-105. 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:1-105. 

Law 9-196, the "Uniform Commercial Code 
Investment Securities Amendment Act of 1992," 
was introduced in Council and assigned Bill No. 
9-20, which was referred to the Committee on 
Consumer and Regulatory Affairs. The Bill was 
adopted on first and second readings on Octo- 
ber 6, 1992, and November 4, 1992, respective- 
ly. Signed by the Mayor on November 25, 
1992, it was assigned Act No. 9-321 and trans- 
mitted to both Houses of Congress for its re- 
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view. D.C. Law 9-196 became effective on 
March 16, 1993. 

Law 10-249, the "Uniform Commercial 
Code — Negotiable Instruments Act of 1994," 
was introduced in Council and assigned Bill No. 
10-240, which was referred to the Committee 
on Consumer and Regulatory Affairs. The Bill 
was adopted on first and second readings on 
November 1, 1994, and December 6, 1994, re- 
spectively. Signed by the Mayor on January 18, 
1995, it was assigned Act No. 10-396 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 10-249 became effective on 
March 23, 1995. 

Law 11-255, the "Second Technical Amend- 
ments Act of 1996," was introduced in Council 
and assigned Bill No. 1 1-905, which was re- 
ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-519 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 11-255 became effective on 
April 9, 1997. 

For Law 13-201, see notes following 
§ 28:1-105. 
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1 . Commercially reasonable manner 

Depositary bank that has not acted in a com- 
mercially reasonably manner in taking checks 
over forged endorsements is not absolutely lia- 
ble but may have available to it defenses of 
ratification and apparent authority. D.C. Code 
1981, § 28:3-419. Kuwait Airways Corp. v. 
American Sec. Bank, N.A., C.A. D.C. 1989, 890 
F.2d 456, 281 U.S.App.D.C. 339, on rehearing, 
on remand. Banks And Banking <§=» 174 

459 



§28:1-201 

Note 2 

2. Holder in due course 

Courts deny holder in due course status to 
noteholder who was involved in or intimately 
connected with sale or transaction which gener- 
ated note; having taken part in original transac- 
tion with borrower, noteholder cannot thereaf- 
ter stand aloof as holder in due course and in 
good faith. D.C.C.E. §§ 28:1-201(19, 25), 
28:3-302, 28:3-307(3). Slaughter v. Jefferson 
Federal Sav. and Loan Ass'n, C.A.D.C.1976, 538 
F.2d 397, 176 U.S.App.D.C. 49. Bills And 
Notes ©=» 341 

Where finance company bought second trust 
notes, which arose from corporation's fraudu- 
lent home improvement scheme, from broker, 
who was not an agent of company, paid value 
for notes, acted in good faith without notice of 
any defenses to notes and bought such notes 
only for a short period and stopped when it 
learned of corporation's undesirable practices, 
company was a "holder in due course" and thus 
was free of claims of fraud in the inducement, 
unconscionability and usury. D.C.C.E. 
§§ 28:1-101 et seq., 28:1-201(19, 25), 28:3-302, 
28:3-302(2), 28:3-306, 28:3-307(3). Slaughter 
v. Jefferson Federal Sav. & Loan Ass'n, 1973, 
361 F.Supp. 590, reversed 538 F.2d 397, 176 
U.S.App.D.C. 49. Bills And Notes «& 327, 
365(1), 373, 376 

Where associations, which refinanced mort- 
gages so as to finance unconscionable home 
improvement contracts, knew that many of 
homeowners were of limited intelligence and 
were being refinanced out of notes with lower 
interest rates of monthly payments and where 
such associations were concerned solely with 
sufficiency of their security and did not inquire 
into bona fides and contract requirements and 
settlements adjustments, associations had not 
acted in good faith and thus were not "holders 
in due course" of homeowners' first trust notes 
and were not immune from defenses of fraud in 
the inducement, unconscionable dealing and 
usury. D.C.C.E. §§ 28:1-201(19, 25), 28:3-302, 
28:3-302(2), 28:3-306, 28:3-307(3). Slaughter 
v. Jefferson Federal Sav. & Loan Ass'n, 1973, 
361 F.Supp. 590, reversed 538 F.2d 397, 176 
U.S.App.D.C. 49. Bills And Notes <^> 339 

Physical holder of unendorsed note drawn to 
order is not a "holder in due course." 
D.C.Code 1981, § 28:3-302. Big Builders, Inc. 
v. Israel, 1998, 709 A.2d 74. Bills And Notes 
<*=> 170, 220, 330 

Holder establishes good faith, as required for 
holder in due course status, by testifying that he 
took instrument in complete innocence and by 
disclosing circumstances of transfer. D.C.Code 
1981, § 28:3-302(a)(2)(ii). Big Builders, Inc. v. 
Israel, 1998, 709 A.2d 74. Bills And Notes <£=> 
337 
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3. Indorsement 

Signature on separate unattached paper is not 
an "indorsement" of the commercial paper. 
D.C.Code 1981, § 28:3~204(a). Big Builders, 
Inc. v. Israel, 1998, 709 A.2d 74. Bills And 
Notes @» 183 

4. Own 

Trial court's finding that defendant did not 
"own" merchandise, so as to be guilty of shop- 
lifting, was supported by testimony of security 
officer that other party had informed him that 
defendant had shoplifted gloves, that security 
officer had observed defendant set off security 
alarm as he exited from department store, and 
that merchandise recovered from defendant's 
shoulder bag still bore store's price tags. 
D.C.Code 1981, §§ 22-3801(4), 22-3813(a). Al- 
ston v. U.S., 1986, 509 A.2d 1129. Larceny <3=» 
60 

5. Perfection of security interest 

Proprietary lease document for cooperative 
apartment was not "security" for purposes of 
Uniform Commercial Code sections providing 
that perfection by possession is possibility with 
respect to "instruments," and incorporating 
definition of security into definition of "instru- 
ment"; thus, creditor could not perfect security 
interest in borrower's right to apartment by 
creditor's possession of that document. 
D.C.Code 1981, §§ 28:8-102(l)(a), 

28:9-105(l)(i), 28:9-305. First Sav. Bank of 
Virginia v. Barclays Bank, S.A., 1992, 618 A.2d 
134. Secured Transactions <£=> 89 

Where Canadian corporation with no offices 
in the United States appointed plaintiff as sales 
representative for corporation's office furniture, 
plaintiff arranged sales to District of Columbia 
buyer, the furniture was delivered, and the cor- 
poration assigned the accounts receivable to 
Canadian factor with notice to buyer to pay to 
the factor, factor filed in Canada the assignment 
which identified the corporation as debtor and 
the factor as secured party, factor perfected his 
security interest in the buyer's outstanding obli- 
gation to the corporation within the meaning of 
District of Columbia Code, and such interest 
was superior to plaintiff's lien by attachment for 
unpaid commissions. D.C.C.E. § 28:9-103(5). 
Heller v. Buchbinder, 1979, 399 A.2d 850. Se- 
cured Transactions <§=> 182, 183 

6. Property of another 

Government did not have to affirmatively 
prove, in accordance with District of Columbia 
statute defining "property of another," that 
gloves which defendant took were merchandise 
in which department store had more than secu- 
rity interest in order to make out prima facie 
case of shoplifting. D.C.Code 1981, 

§§ 22-3801(4), 22-3813(a). Alston v. U.S., 
1986, 509 A.2d 1 129. Larceny &» 60 
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7. Warehouseman 

Warehouseman which was engaged in. busi- 
ness of storing goods for hire was "warehouse- 
man" required to exercise care of reasonably 
careful person without regard to whether docu- 
ment issued by warehouseman, household 
eioods descriptive inventory, was "warehouse 
receipt." D.C.Code 1981, §§ 28:1-201(15, 45), 
28:7-102(l)(e, g, h), 28:7-202, 28:7-202(2), 
28:7-204(1, 2), 28:7-401; Civil Rule 41(b). 
Kearns v. McNeill Bros. Moving and Storage 
Co., Inc., 1986, 509 A.2d 1 132. Warehousemen 
<&=»24(1) 

8, Warehouse receipts 

Household goods descriptive inventory which 
listed and described items stored by warehouse- 
man, which stated no value for items, and 
which was signed by apparent officer of ware- 
houseman, but not property owner, was "re- 
ceipt issued by person engaged in business of 



ware- 
title." 
45), 

Civil 



storing goods for hire," and, therefore, 
house receipt" and "document of 
D.C.Code 1981, §§ 28:1-201(15, 
28:7-102(l)(e, g), 28:7-202, 28:7-401; 
Rule 41(b). Kearns v. McNeill Bros. Moving 
and Storage Co., Inc., 1986, 509 A.2d 1132. 
Warehousemen <3=» 1 2 

9. Without recourse 

Although, with respect to unenforceability of 
note endorsed "without recourse" because of 
illegality of underlying loan, transferee had lull 
knowledge of same facts as its transferor and 
made the same "mistake" of law, transferee did 
not subjectively know when it accepted the note 
that a good defense existed against it, and thus 
was entitled to coverage of warranty. D.C.C.E. 
§§ 28:1-103, 28:1-201(19), 28:3-417(2). Hart- 
ford Life Ins. Co. v. Title Guarantee Co., 
C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App.D.C. 
156. Bills And Notes <£=» 296 



§ 28: 1-202. Prima facie evidence by third party documents. 

A document in. due form purporting to be a bill of lading, policy or certificate 
of insurance, official weigher's or inspector's certificate, consular invoice, or 
any other document authorized or required by the contract to be issued by a 
third party shall be prima facie evidence of its own authenticity and genuine- 
ness and of the facts stated in the document by the third party. 

(Dec. 30, 1963, 77 Stat. 636, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 



1. This section is designed to supply 
judicial recognition for documents which 
have traditionally been relied upon as 
trustworthy by commercial men. 

2. This section is concerned only with 
documents which have been given a pre- 
ferred status by the parties themselves who 
have required their procurement in the 
agreement and for this reason the applica- 
bility of the section is limited to actions 
arising out of the contract which autho- 
rized or required the document. The doc- 



uments listed are intended to be illustra- 
tive and not all inclusive. 

3. The provisions of this section go no 
further than establishing the documents in 
question as prima facie evidence and leave 
to the court the ultimate determination of 
the facts where the accuracy or authentici- 
ty of the documents is questioned. In this 
connection the section calls for a commer- 
cially reasonable interpretation. 

Definitional Cross References: 

"Bill of lading". Section 1-201. 
"Contract". Section 1-201 . 
"Genuine". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:1-202. 
1973 Ed., § 28:1-202. 



Historical and Statutory Motes 
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Library References 
Key Numbers Encyclopedias 

Evidence <s=>370. CJ.S. Evidence §§ 819 to 820, 826, 917, 932 

Westlaw Key Number Search: 157k370. to 933. 

§ 28:1-203. Obligation of good faith. 

Every contract or duty within this subtitle imposes an obligation of good faith 
in its performance or enforcement. 

(Dec. 30, 1963, 77 Stat. 636, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: 

This section sets forth a basic principle 
running throughout this Act. The princi- 
ple involved is that in commercial transac- 
tions good faith is required in the perfor- 
mance and enforcement of all agreements 
or duties. Particular applications of this 
general principle appear in specific provi- 
sions of the Act such as the option to 
accelerate at will (Section 1-208), the 
right to cure a defective delivery of goods 
(Section 2-508), the duty of a merchant 
buyer who has rejected goods to effect 
salvage operations (Section 2-603), substi- 
tuted performance (Section 2-614), and 
failure of presupposed conditions (Section 
2-615). The concept, however, is broader 
than any of these illustrations and applies 
generally, as stated in this section, to the 
performance or enforcement of every con- 
tract or duty within this Act. It is further 
implemented by Section 1-205 on course 
of dealing and usage of trade. This sec- 
tion does not support an independent 
cause of action for failure to perform or 
enforce in good faith. Rather, this section 
means that a failure to perform or enforce, 
in good faith, a specific duty or obligation 



under the contract, constitutes a breach of 
that contract or makes unavailable, under 
the particular circumstances, a remedial 
right or power. This distinction makes it 
clear that the doctrine of good faith merely 
directs a court towards interpreting con- 
tracts within the commercial context in 
which they are created, performed, and 
enforced, and does not create a separate 
duty of fairness and reasonableness which 
can be independently breached. See PEB 
Commentary No. 10, dated February 10, 
1994 [Uniform Laws Annotated, UCC, APP 
II, Comment 10]. 

It is to be noted that under the Sales 
Article definition of good faith (Section 
2-103), contracts made by a merchant 
have incorporated in them the explicit 
standard not only of honesty in fact (Sec- 
tion 1-201), but also of observance by the 
merchant of reasonable commercial stan- 
dards of fair dealing in the trade. 

Cross References: 

Sections 1-201; 1-205; 1-208; 2-103; 
2-508; 2-603; 2-614; 2-615. 

Definitional Cross References: 

"Contract". Section 1-201. 

"Good faith". Sections 1-201; 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:1-203. 
1973 Ed., § 28:1-203, 



Key Numbers 

Contracts ^ 168. 

Westlaw Key Number Search: 95k 168 



Library References 

Encycloped ias 

67 Am. Jur. 2d Sales § 23. 
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C.J.S. Contracts § 328. 



Notes of Decisions 



In genera! 1 
Anticipatory breach 
Fact question 3 



1. In general 

Provision of Uniform Commercial Code con- 
cerning requirements contracts does not pre- 
clude good-faith reductions that are highly dis- 
proportionate to normal prior requirements or 
stated estimates. D.C.C.E. § 28:2-306(1). R. A. 
Weaver and Associates, Inc. v. Asphalt Const., 
Inc., C.A.D.C.1978, 587 F.2d 1315, 190 
U.S.App.D.C. 418. Sales <3=> 71(4) 

Seller who acted in bad faith may not claim 
benefit of limitation of remedy contained in 
contract for sale of goods that by itself would be 
valid. D.C.Code 1981, §§ 28:1-203, 

28:2-719(3). Potomac Plaza Terraces, Inc. v. 
QSC Products, Inc., 1994, 868 F.Supp. 346. 
Sales &* 426 

Under District of Columbia law, obligation of 
good faith in enforcement or performance of 
every contract is imposed. D.C.Code 1981, 
§ 28:1-203. Potomac Plaza Terraces, Inc. v. 
QSC Products, Inc., 1994, 868 F.Supp. 346. 
Contracts^ 168 

Common-law D'Oench Duhme doctrine did 
not bar borrower's claim against Federal De- 
posit Insurance Corporation (FDIC), as receiver 
for failed bank, alleging breach of duty of good 
faith and fair dealing which was implied into 
every contract as a matter of law by District of 
Columbia statute; FDIC had duty to know law 
and any obligations imposed by such laws and 
could not escape imposition of such obligation 
bv reliance on D'Oench Duhme doctrine. 
D.C.Code 1981, § 28:1-203. In re Beitzell & 
Co., Inc., 1993, 163 B.R. 637. Banks And 
Banking <®=* 505 

Because obligation of good faith could be said 
to be part of loan documents under District of 
Columbia statute that imposed duty of good 
faith as matter of law into every contract, re- 
quirements of codified version of D'Oench 
Duhme doctrine were satisfied because loan 
agreement itself fulfilled those requirements. 
D.C.Code 1981, § 28:1-203; Federal Deposit 
Insurance Act, § 2[13](e), 12 U.S.C.A. 



§ 1823(e). In re Beitzell & Co., Inc., 1993, 163 
B.R. 637. Banks And Banking <&» 505 

2. Anticipatory breach 

Diesel fuel seller's communications with tran- 
sit authority detailing seller's difficulties in ob- 
taining supplier of fuel was not "anticipatory 
breach" of diesel fuel supply contract, where 
communication only established that, on day 
before contract became nullity due to failure of 
condition precedent, seller was having trouble 
obtaining fuel, that seller would be unable to 
begin deliveries on date previously agreed upon, 
and that seller was seeking alternative sources 
of supply and hoped to secure one within few 
days. Gatoil (U.S.A.), Inc. v. Washington Met- 
ropolitan Area Transit Authority, C.A.D.C.1986, 
801 F.2d 451, 255 U.S.App.D.C. 237. Munici- 
pal Corporations <§=» 253 

3. Fact question 

In breach of contract action brought by tran- 
sit authority against diesel fuel seller to recover 
difference between contract price and price 
paid by authority to obtain replacement fuel, 
substantial issues of material fact existed as to 
whether seller acted in honesty in fact or ob- 
served standards of fair dealing in trade in 
attempting to obtain performance bond, which 
was condition precedent to contract. Gatoil 
(U.S.A.), Inc. v. Washington Metropolitan Area 
Transit Authority, C.A.D.C.1986, 801 F.2d 451, 
255 U.S.App.D.C. 237. Federal Civil Procedure 
€^2492 

Fact issue was presented as to whether seller 
of roofing materials had broken its obligation of 
good faith and would be unable to claim benefit 
of clause in contract limiting its liability for 
damages which was not unconscionable, pre- 
cluding summary judgment in action by buyer, 
where buyer contended that seller acted in bad 
faith in its proposals to repair roof coatings 
pursuant to exclusive remedy in contract by 
seeking to repair by applying another layer of 
coating in violation of its own product specifica- 
tions and by never testing whether second appli- 
cation of coating would properly adhere to ex- 
isting layer of same coating. D.C.Code 1981, 
§§ 28:1-203, 28:2-719(3). Potomac Plaza Ter- 
races, Inc. v. QSC Products, Inc., 1994, 868 
F.Supp. 346. Federal Civil Procedure <S=> 2510 



§28:1— 204. Time; reasonable time; "seasonably . 

(1) Whenever this subtitle requires any action to be taken within a reasonable 
time, any time which is not manifested unreasonable may be fixed by agree- 
ment. 

(2) What is a reasonable time for asking any action depends on the nature, 
purpose and circumstances of such action. 
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(3) An action is taken, "seasonably" when it is taken at or within the time 
agreed or if no time is agreed at or within a reasonable time. 

(Dec. 30, 1963, 77 Stat. 636, Pub. L. 88-243, § 1 .) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Com- ly unfair as judged by the time of contract- 
pare Section 193, Negotiable Instruments j no -, 

' 2. Under the section, the agreement 

* ' which fixes the time need not be part of 

1. Subsection (1) recognizes that noth- the main agreement, but may occur sepa- 

ing is stronger evidence of a reasonable rately. Notice also that under the defini- 

time than the fixing of such time by a fair t ion of "agreement" (Section 1-201) the 

agreement between the parties. However, circumstances of the transaction, includ- 

provision is made for disregarding a i ng course of dealing or usages of trade or 

clause which whether by inadvertence or course of performance may be material, 

overreaching fixes a time so unreasonable On the question what is a reasonable time 

that it amounts to eliminating all remedy these matters will often be important. 



Definitional Cross Reference: 



under the contract. The parties are not 
required to fix the most reasonable time 
but may fix any time which is not obvious- "Agreement". Section 1-20.1. 



Prior Codifications 

1981 Ed., § 28:1-204. 
1973 Ed., § 28:1-204. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28:4A-204. 

Library References 
Key Numbers Encyclopedias 

Contracts <3=>212. 67 Am. Jur. 2d Sales § 73. 

Westlaw Key Number Search: 95k212. CJ.S. Contracts §§ 358, 503. 

§ 28: 1-205. Course of dealing and usage of trade. 

(1) A course of dealing is a sequence of previous conduct between the parties 
to a particular transaction which is fairly to be regarded as establishing a 
common basis of understanding for interpreting their expressions and other 
conduct. 

(2) A usage of trade is any practice or method of dealing having such 
regularity of observance in a place, vocation or trade as to justify an expecta- 
tion that it will be observed with respect to the transaction in question. The 
existence and scope of such a usage are to be proved as facts. If it is 
established that such a usage is embodied in a written trade code or similar 
writing the interpretation of the writing is for the court. 

(3) A course of dealing between parties and any usage of trade in the 
vocation or trade in which they are engaged or of which they are or should be 
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aware give particular meaning to and supplement or qualify terms of an 
agreement. 

(4) The express terms of an agreement and an applicable course of dealing or 
usage of trade shall be construed wherever reasonable consistent with each 
other; but when such construction is unreasonable express terms control both 
course of dealing and usage of trade and course of dealing controls usage of 
trade. 

(5) An applicable usage of trade in the place where any part of performance 
is to occur shall be used in interpreting the agreement as to that part of the 
performance. 

(6) Evidence of a relevant usage of trade offered by one party is not 
admissible unless and until he has given the other party such notice as the 
court finds sufficient to prevent unfair surprise to the latter. 

(Dec. 30, 1963, 77 Stat. 636, Pub. L. 88-243, § .1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: No 

such general provision but see Sections 

9(1), 15(5), 18(2), and 71, Uniform Sales 

Act. 

Purposes: This section makes it clear that: 

1. This Act rejects both the "lay-dictio- 
nary" and the "conveyancer's" reading of 
a commercial agreement. Instead the 
meaning of the agreement of the parties is 
to be determined by the language used by 
them and by their action, read and inter- 
preted in the light of commercial practices 
and other surrounding circumstances. 
The measure and background for interpre- 
tation are set by the commercial context, 
which may explain and supplement even 
the language of a formal or final writing. 

2. Course of dealing under subsection 
(1) is restricted, literally, to a sequence of 
conduct between the parties previous to 
the agreement. However, the provisions 
of the Act on course of performance make 
it clear that a sequence of conduct after or 
under the agreement may have equivalent 
meaning. (Section 2-208.) 

3. "Course of dealing" may enter the 
agreement either by explicit provisions of 
the agreement or by tacit recognition. 

4. This Act deals with "usage of trade" 
as a factor in reaching the commercial 
meaning of the agreement which the par- 
ties have made. The language used is to 



be interpreted as meaning what it may 
fairly be expected to mean to parties in- 
volved in the particular commercial trans- 
action in a given locality or in a given 
vocation or trade. By adopting in this 
context the term "usage of trade" this Act 
expresses its intent to reject those cases 
which see evidence of "custom" as repre- 
senting an effort to displace or negate "es- 
tablished rules of law". A distinction is to 
be drawn between mandatory rules of law 
such as the Statute of Frauds provisions of 
Article 2 on Sales whose very office is to 
control and restrict the actions of the par- 
ties, and which cannot be abrogated by 
agreement, or by a usage of trade, and 
those rules of law (such as those in Part 3 
of Article 2 on Sales) which fill in points 
which the parties have not considered and 
in fact agreed upon. The latter rules hold 
"unless otherwise agreed" but yield to the 
contrary agreement of the parties. Part of 
the agreement of the parties to which such 
rules yield is to be sought for in the usages 
of trade which furnish the background and 
give particular meaning to the language 
used, and are the framework of common 
understanding controlling any general 
rules of law which hold only when there is 
no such understanding. 

5. A usage of trade under subsection 
(2) must have the "regularity of observ- 
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ance" specified. The ancient English tests 
for "custom" are abandoned in this con- 
nection. Therefore, it is not required that 
a usage of trade be "ancient or immemori- 
al", "universal" or the like. Under the 
requirement of subsection (2) full recogni- 
tion is thus available for new usages and 
for usages currently observed by the great 
majority of decent dealers, even though 
dissidents ready to cut corners do not 
agree. There is room also for proper rec- 
ognition of usage agreed upon by mer- 
chants in trade codes. 

6. The policy of this Act controlling 
explicit unconscionable contracts and 
clauses (Sections 1-203, 2-302) applies to 
implicit clauses which rest on usage of 
trade and carries forward the policy un- 
derlying the ancient requirement that a 
custom or usage must be "reasonable". 
However, the emphasis is shifted. The 
very fact of commercial acceptance makes 
out a prima facie case that the usage is 
reasonable, and the burden is no longer on 
the usage to establish itself as being rea- 
sonable. But the anciently established po- 
licing of usage by the courts is continued 
to the extent necessary to cope with the 
situation arising if an unconscionable or 
dishonest practice should become stan- 
dard. 

7. Subsection (3), giving the prescribed 
effect to usages of which the parties "are 
or should be aware", reinforces the provi- 
sion of subsection (2) requiring not univer- 
sality but only the described "regularity of 
observance" of the practice or method. 
This subsection also reinforces the point of 
subsection (2) that such usages may be 
either general to trade or particular to a 
special branch of trade. 

8. Although the terms in which this Act 
defines "agreement" include the elements 



of course of dealing and usage of trade, 
the fact that express reference is made in 
some sections to those elements is not to 
be construed as carrying a contrary intent 
or implication elsewhere. Compare Sec- 
tion 1-102(4). 

9. In cases of a well established line of 
usage varying from the general rules of 
this Act where the precise amount of the 
variation has not been worked out into a 
single standard, the party relying on the 
usage is entitled, in any event, to the mini- 
mum variation demonstrated. The whole 
is not to be disregarded because no partic- 
ular line of detail has been established. In 
case a dominant pattern has been fairly 
evidenced, the party relying on the usage 
is entitled under this section to go to the 
trier of fact on the question of whether 
such dominant pattern has been incorpo- 
rated into the agreement. 

10. Subsection (6) is intended to insure 
that this Act's liberal recognition of the 
needs of commerce in regard to usage of 
trade shall not be made into an instrument 
of abuse. 

Cross References: 

Point 1: Sections 1-203, 2-104 and 
2-202. 

Point 2: Section 2-208. 

Point 4: Section 2-201 and Part 3 of 
Article 2. 

Point 6: Sections 1-203 and 2-302. 

Point 8: Sections 1-102 and 1-201. 

Point 9: Section 2-204(3). 

Definitional Cross References: 

"Agreement". Section 1-201. 
"Contract". Section 1-201. 
"Party", Section 1-201. 
"Term". Section 1-201. 



Prior Codifications 

1981 Ed.,§ 28:1-205. 
1973 Ed., § 28:1-205. 



Historical and Statutory Notes 
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Cross References 
Section References 

This section is referred to in §§ 28:1-201, 28:2-202, and 28:2-208. 
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Note 4 



Key Numbers 
Contracts*^ 170. 
Customs and Usages <S=»1, 9. 
West! aw Key Number Searches: 
113kl; 113k9. 



Library References 

Encyclopedias 

67 Am.. Jur. 2d Sales § 75. 

C.J.S. Contracts § 325. 

C.J.S. Customs and Usages §§ 1, 14. 



95kl70; 



Notes of Decisions 



In general 1 

Construction of contracts 3 
Course of performance 2 
Evidence 4 



1. In general 

Limestone sales contract providing that esti- 
mated quantities would "be used to canvass 
bids but payment will be made only for actual 
quantities of work completed" and that 
"amount to be paid for will be the actual num- 
ber of square feet of crushed stone paving in- 
stalled, measured in place, and accepted" was 
not contract for fixed amount of limestone, but 
was, rather, a requirements contract; where no 
limestone was required, contract was not 
breached when none was ordered. R. A. Weav- 
er and Associates, Inc. v. Asphalt Const., Inc., 
C.A.D.C.1978, 587 F.2d 1315, 190 U.S.App.D.C. 
418. Sales <&=» 71(4) 

Even if, as general usage of trade, price 
quotes did constitute offers to contract, course 
of dealing between parties, by which manufac- 
turer required written home office acceptance 
when dealing with customers through its repre- 
sentative, and purchaser had just received such 
written acceptance form when it placed another 
order with manufacturer through its representa- 
tive, would supersede such usage. D.C.Code 
1981, § 28.1-205(4). Maurice Elec. Supply 
Co., Inc. v. Anderson Safeway Guard Rail 
Corp., 1986, 632 F.Supp. 1082. Customs And 
Usages C^ 10 

2. Course of performance 

Airplane seller, who had made no perfor- 
mance under contract, did not establish any 
course of performance with buyer and, there- 
fore, failed to establish waiver of 30-day period 
for delivery of airplanes by course of perfor- 
mance under District of Columbia Law. 
D.C.Code 1981, §§ 28:1-205, 28:2-208(2, 3). 
Marlowe v. Argentine Naval Com'n, C.A.D.C. 
1986, 808 F.2d 120, 257 U.S.App.D.C. 225. 
Sales <^ 176(1) 



3. Construction of contracts 

If language used in contract is ambiguous or 
vague and does not in itself disclose parties' 
intent, then court must resort to usage or other 
surrounding circumstances existing at time con- 
tract was made to divine intent of parties. Car- 
ev Canada, Inc. v. Columbia Cas. Co., C.A.D.C. 
1991, 940 F.2d 1548, 291 U.S.App.D.C. 284. 
Contracts <$=> 169; Customs And Usages <3^ 
15(1) 

Evidence of trade custom is admissible in 
contracts action, not to contradict terms of any 
agreement, but to explain or supplement agree- 
ment or undertaking and intentions of parties 
when consistent with terms of agreement. Pi- 
land Corp. v. REA Const. Co., 1987, 672 
F.Supp. 244. Customs And Usages <§^ 15(1), 17 

Lawful and existing business customs or us- 
age concerning subject matter of contract may 
be received in evidence to explain ambiguities 
in contracts or to add stipulations about which 
contract is silence. Piland Corp. v. REA Const. 
Co., 1987, 672 F.Supp. 244. Customs And Us- 
ages^ 15(1) 

Question of construing an ambiguous term in 
a contract is a question of fact, to be answered 
by resort to extrinsic evidence, which may in- 
clude the circumstances before and contempo- 
raneous with the making of the contract, all 
usages — habitual and customary practices — 
which either party knows or has reason to 
know, the circumstances surrounding the trans- 
action, and the course of conduct of the parties 
under the contract. Simon v. Circle Associates, 
Inc., 2000, 753 A.2d 1006. Contracts ®=» 169, 
170(1), 176(2); Customs And Usages <S=» 15(1); 
Evidence <3^ 448 

4. Evidence 

Evidence was insufficient to establish that 
course of dealing between bank and bank's cus- 
tomer before time that bank paid on fraudulent 
checks drawn against customer's account re- 
flected parties' agreement to shift from bank to 
customer the risk of loss caused by forgeries; 
none of facsimile signature resolutions executed 
by customer concerned account in which fraud 
occurred, and even considered in aggregate, 
resolutions were too few, and too closely clus- 
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tered and far removed in time, to put customer 
on notice that hank had general policy concern- 
ing facsimile signatures that would govern ac- 
count in which fraud occurred. D.C.Code 
1981, §§28:1-205(1), 28:3-404(1). National 
Union Fire Ins. Co. of Pittsburgh, Pa. v. Riggs 
Nat. Bank of Washington, D.C., C.A.D.C.1996, 
93 F.3d 885, 320 U.S.App.D.C. 222. Banks And 
Bankings 148(2) 
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Evidence established existence ot agreement 
between two men to share equally in proceeds 
of winning lottery ticket, particularly in view of 
long-standing course of conduct involving men 
jointly purchasing tickets and jointly "scratch- 
ing" them to reveal any winnings. Pearsall v. 
Alexander, 1990, 572 A. 2d 113, 90 A.L.R.4th 
773. Lotteries ©=> 15 



§ 28:1-206. Statute of frauds for kinds of personal property not otherwise 
covered. 

(1) Except in the cases described in subsection (2) of this section a contract 
for the sale of personal property is not enforceable by way of action or defense 
beyond five thousand dollars in amount or value of remedy unless there is some 
writing which indicates that a contract for sale has been made between the 
parties at a defined or stated price, reasonably identifies the subject matter, and 
is signed by the party against whom enforcement is sought or by his authorized 
agent. 

(2) Subsection (1) of this section does not apply to contracts for the sale of 
goods (section 28:2-201) nor of securities (section 28:8-113) nor to security 
agreements (section 28:9-203). 

(Dec. 30, 1963, 77 Stat. 636, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-240, 
§ 3(c), 44DCR 1087.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: 

Section 4, Uniform Sales Act (which was 
based on Section 17 of the Statute of 29 
Charles II). 

Changes: 

Completely rewritten by this and other 
sections. 
Purposes: 

To fill the gap left by the Statute of 
Frauds provisions for goods (Section 
2-201), and security interests (Section 
9-203). As to securities, see Section 
8-1 13. The Uniform Sales Act covered the 
sale of "choses in action"; the principal 
gap relates to sale of the "general intangi- 
bles" defined in Article 9 (Section 9-1.06) 
and to transactions excluded from Article 
9 by Section 9-104. Typical are the sale 
of bilateral contracts, royalty rights or the 
like. The informality normal to such 
transactions is recognized by lifting the 
limit for oral transactions to $5,000, In 
such transactions there is often no stan- 



dard of practice by which to judge, and 
values can rise or drop without warning; 
troubling abuses are avoided when the 
dollar limit is exceeded by requiring that 
the subject-matter be reasonably identified 
in a signed writing which indicates that a 
contract for sale has been made at a de- 
fined or stated price. Amendments ap- 
proved by the Permanent Editorial Board 
for Uniform Commercial Code November 
4, 1995. 

Definitional Cross References: 

"Action". Section 1-201. 
"Agreement 



'. Section 1-201. 
"Contract". Section 1-201. 
"Contract for sale". Section 2-106. 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Sale". Section 2-106. 
"Signed". Section 1-201. 
"Writing". Section 1-201 . 
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Prior Codifications 

1981 Ed., § 28:1-206. 
1973 Ed., § 28:1-206. 

Legislative History of Laws 

Law 11-240, the "Uniform Commercial Code 
Investment Securities Revision Act of 1996/" 
was introduced in Council and assigned Bill No. 



Historical and Statutory Notes 

1 1-576, which was referred to the Committee 
on Consumer and Regulatory Affairs. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 1.1-500 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 11-240 became effective on 
April 9, 1997. 



Key Numbers 

Frauds, Statute of <3=>81 to 96. 
West! aw Kev Number Searches: 
185k96. 



Construction and application 1 



1. Construction and application 

Catchall statute of frauds covering sale of 
personal property "beyond" $5,000 did not ap- 



Library References 

Encyclopedias 

C.J.S. Frauds, Statute of §§ 138 to 144, 147 to 
185k81 to ]48| i 56j 160j 162 to 163, 165, 167. 

Notes of Decisions 

ply to agreement between two men to share 
proceeds of winning lottery* ticket since no sale 
of winnings was involved. D.C. Code 1981, 
§ 28:1-206. Pearsall v. Alexander, 1990, 572 
A.2d 1 13, 90 A.L.R.4th 773. Frauds, Statute Of 
<3=>84 



§ 28: 1-207. Performance or acceptance under reservation of rights. 

(1) A party who, with explicit reservation of rights, performs or promises 
performance or assents to performance in a manner demanded or offered by 
the other party does not thereby prejudice the rights reserved. Such words 
as "without prejudice", "under protest", or the like are sufficient. 

(2) Paragraph (1) of this section does not apply to an accord and satisfac- 
tion. 



(Dec. 30, 1963, 77 Stat. 637, Pub. L. 
§ 2(b)(2), 42 DCR 467.) 



-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 



Uniform Commercial Code Comment 



1. This section provides machinery for 
the continuation of performance along the 
lines contemplated by the contract despite 
a pending dispute, by adopting the mer- 
cantile device of going ahead with deliv- 
ery, acceptance, or payment "without prej- 
udice," "under protest," "under reserve," 
"with reservation of all our rights," and 
the like. All of these phrases completely 
reserve all rights within the meaning of 
this section. The section therefore con- 
templates that limited as well as general 
reservations and acceptance by a party 
may be made "subject to satisfaction of 
our purchaser," "subject to acceptance by 
our customers," or the like. 



2. This section does not add any new 
requirement of language of reservation 
where not already required by law, but 
merely provides a specific measure on 
which a party can rely as that party makes 
or concurs in any interim adjustment in 
the course of performance. It does not 
affect or impair the provisions of this Act 
such as those under which the buyer's 
remedies for defect survive acceptance 
without being expressly claimed if notice 
of the defects is given within a reasonable 
time. Nor does it disturb the policy of 
those cases which restrict the effect of a 
waiver of a defect to reasonable limits 
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under the circumstances, even though no 
such reservation is expressed. 

The section is not addressed to the cre- 
ation or loss of remedies in the ordinary 
course of performance but rather to a 
method of procedure where one party is 
claiming as of right something which the 
other believes to be unwarranted. 

3. Judicial authority was divided on the 
issue of whether former Section 1-207 
(present subsection (.1)) applied to an ac- 
cord and satisfaction. Typically the cases 
involved attempts to reach an accord and 
satisfaction by use of a check tendered in 



full satisfaction of a claim. Subsection (2) 
of revised Section 1-207 resolves this con- 
flict by stating that Section 1-207 does not 
apply to an accord and satisfaction. Sec- 
tion 3-3 1 1 of revised Article 3 governs if 
an accord and satisfaction is attempted by 
tender of a negotiable instrument as stated 
in that section. If Section 3-3 1 1 does not 
apply, the issue of whether an accord and 
satisfaction has been effected is deter- 
mined by the law of contract. Whether or 
not Section 3-31.1 applies, Section 1-207 
has no application to an accord and satis- 
faction. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:1-207. 



Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:1-20.1. 



Library References 



Key Numbers 

Accord and Satisfaction ^l 1(3). 
Contracts @=>305, 316. 
Estoppel <3=>90. 

Westlaw Key Number Searches: 95k305; 
95k316; 8kll(3); 156k90. 



Encyclopedias 

C.J.S. Accord and Satisfaction §§ 51 to 59. 
C.J.S. Contracts §§ 491 to 492, 506, 514. 
C.J.S. Estoppel §§ 68 to 69, 134 to 135. 



§ 28:1-208. Option to accelerate at will. 

A term providing that one party or his successor in interest may accelerate 
payment or performance or require collateral or additional collateral "at will" 
or "when he deems himself insecure" or in words of similar import shall be 
construed to mean that he shall have power to do so only if he in good faith 
believes that the prospect of payment or performance is impaired. The burden 
of establishing lack of good faith is on the party against whom the power has 
been exercised. 

(Dec. 30, 1963, 77 Stat. 637, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 
Prior Uniform Statutory Provision: None. 
Purposes: 



The increased use of acceleration claus- 
es either in the case of sales on credit or in 
time paper or in security transactions has 
led to some confusion in the cases as to 
the effect to be given to a clause which 
seemingly grants the power of an accelera- 
tion at the whim and caprice of one party. 



This Section is intended to make clear that 
despite language which can be so con- 
strued and which further might be held to 
make the agreement void as against public 
policy or to make the contract illusory or 
too indefinite for enforcement, the clause 
means that the option is to be exercised 
only in the good faith belief that the pros- 
pect of payment or performance is im- 
paired. 
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Obviously this section has no application 
to demand instruments or obligations 
whose very nature permits call at any time 
with or without reason. This section ap- 
plies only to an agreement or to paper 
which in the first instance is payable at a 
future date. 



Definitional Cross References: 

"Burden of establishing". 
1-201. 
"Good faith". Section 1-201 . 
"Party". Section 1-201. 
"Term". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:1-208. 
1973 Ed.,§ 28:1-208. 



Key Numbers 

Bills and Notes <^129{3). 
Contracts <3=>2 13, 214. 
Secured Transactions <^221. 
Westlaw Key Number Searches: 95k213; 
95k214; 349ak221; 56k129(3). 



Section 



Library References 

Encyclopedias 

C.J.S. Letters of Credit § 90. 
C.J.S. Contracts §§ 358, 502. 
C.J.S. Secured Transactions §§ 144, 151. 
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Article 2 
Sales. 

Part 1 . Short Title, General Construction and Subject Matter. 

Section 

28:2-101. Short title. 

28:2-102. Scope; certain security and other transactions excluded from this article. 

28:2-103. Definitions and index of definitions. 

28:2-104. Definitions: "merchant"; "between merchants"; "financing agency". 

28:2-105. Definitions: transferability; "goods"; "future" goods; "lot"; "commer- 

cial unit". 

28:2-106. Definitions: "contract"; "agreement"; "contract for sale"; "sale"; 

"present sale"; "conforming" to contract; "termination"; "cancella- 
tion". 

28:2-107. Goods to be severed from realty; recording. 

Part 2. Form, Formation and Readjustment of Contract. 

28:2-201. Formal requirements; statute of frauds. 

28:2-202. Final written expression: parol or extrinsic evidence. 

28:2-203. Seals inoperative. 

28:2-204. Formation in general. 

28:2-205. Firm offers. 

28:2-206. Offer and acceptance in formation of contract. 

28:2-207. Additional terms in acceptance or confirmation. 

28:2-208. Course of performance or practical construction. 

28:2-209. Modification, rescission and waiver. 

28:2-2 1 0. Delegation of performance; assignment of rights. 

Part 3. General Obligation and Construction of Contract. 

28:2-301 . General obligations of parties. 

28:2-302. Unconscionable contract or clause. 

28:2-303. Allocation or division of risks. 

28:2-304. Price payable in money, goods, realty, or otherwise. 

28:2-305. Open price term. 

28:2-306. Output, requirements and exclusive dealings. 

28:2-307. Delivery in single lot or several lots. 

28:2-308. Absence of specified place for delivery. 

28:2-309. Absence of specific time provisions; notice of termination. 

28:2-310. Open time for payment or running of credit; authority to ship under 

reservation. 

28:2-31 .1 . Options and cooperation respecting performance. 

28:2-312. Warranty of title and against infringement; buyer's obligation against 

infringement. 

28:2-313. Express warranties by affirmation, promise, description, sample. 

28:2-314. Implied warranty: merchantability; usage of trade. 

28:2-315. Implied warranty: fitness for particular purpose. 

28:2-316. Exclusion or modification of warranties. 

28:2-3 1 6.01 . Limitation of exclusion or modification of warranties consumers. 

28:2-3 1 7. Cumulation and conflict of warranties express or implied. 

28:2-3 1.8. Third party beneficiaries of warranties express or implied. 

28:2-319. F.O.B. and F.A.S. terms. 

28:2-320. C.I.F. and C. & F. terms. 
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Section 

28:2-321. C.I.F. or C. & F.: "net landed weights"; "payment on arrival"; warranty 

of condition on arrival. 

28:2-322. Delivery "ex-ship". 

28:2-323. Form of bill of lading required in overseas shipment; "overseas". 

28:2-324. "No arrival, no sale" term. 

28:2-325. "Letter of credit" term; "confirmed credit". 

28:2-326. Sale on approval and sale or return; rights of creditors. 

28:2-327. Special incidents of sale on approval and sale or return. 

28:2-328. Sale by auction. 

Part 4. Title, Creditors and Good Faith Purchasers. 

28:2-401. Passing of title; reservation for security; limited application of this 

section. 
28:2-402. Rights of seller's creditors against sold goods. 

28:2-403. Power to transfer; good faith purchase of goods; "entrusting". 

Part 5. Performance. 

28:2-501. Insurable interest in goods; manner of identification of goods, 

28:2-502. Buyer's right to goods on seller's repudiation, failure to deliver, or 

insolvency. 

28:2-503. Manner of seller's tender of delivery. 

28:2-504. Shipment by seller. 

28:2-505. Seller's shipment under reservation. 

28:2-506. Rights of financing agency. 

28:2-507. Effect of seller's tender; delivery on condition. 

28:2-508. Cure by seller of improper tender or delivery; replacement. 

28:2-509. Risk of loss in the absence of breach. 

28:2-5 10. Effect of breach on risk of loss. 

28:2-5 1 1 . Tender of payment by buyer; payment by check. 

28:2-512. Payment by buyer before inspection. 

28:2-513. Buyer's right to inspection of goods. 

28:2-514. When documents deliverable on acceptance; when on payment. 

28:2-5 15. Preserving evidence of goods in dispute. 

Part 6. Breach, Repudiation and Excuse. 

28:2-601 . Buyer's rights on improper delivery. 

28:2-602. Manner and effect of rightful rejection. 

28:2-603. Merchant buyer's duties as to rightfully rejected goods 

28:2-604. Buyer's options as to salvage of rightfully rejected goods 

28:2-605. Waiver of buyer's objections by failure to particularize. 

28:2-606. What constitutes acceptance of goods. 

28:2-607. Effect of acceptance; notice of breach; burden of establishing breach 

after acceptance; notice of claim or litigation to person answerable 

over. 
28:2-60?. Revocation of acceptance in whole or in part. 

28:2-609. Right to adequate assurance of performance. 

28:2-610. Anticipatory repudiation. 

28:2-6 1 1 . Retraction of anticipatory repudiation. 

28:2-612. "Installment contract"; breach. 

28:2-613. Casualty to identified goods. 

28:2-614. Substituted performance. 

28:2-615. Excuse by failure of presupposed conditions. 

28:2-616. Procedure on notice claiming excuse. 
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Section 



Part 7. Remedies. 



28:2-701 . Remedies for breach of collateral contracts not impaired. 

28:2-702. Seller's remedies on discovery of buyer's insolvency. 

28:2-703. Seller's remedies in general. 

28:2-704. Seller's right to identify goods to the contract notwithstanding breach or 

to salvage unfinished goods. 

28:2-705. Seller's stoppage of delivery in transit or otherwise. 

28:2-706. Seller's resale including contract for resale. 

28:2-707. "Person in the position of a seller". 

28:2-708. Seller's damages for non-acceptance or repudiation. 

28:2-709. Action for the price. 

28:2-710. Seller's incidental damages. 

28:2-71 1. Buyer's remedies in general; buyer's security interest in rejected goods 

28:2-712. "Cover"; buyer's procurement of substitute goods. 

28:2-713. Buyer's damages for non-delivery or repudiation. 

28:2-714. Buyer's damages for breach in regard to accepted goods. 

28:2-71 5. Buyer's incidental and consequential damages. 

28:2-71 6. Buyer's right to specific performance or replevin. 

28:2-717. Deduction of damages from the price. 

28:2-718. Liquidation or limitation of damages; deposits. 

28:2-719. Contractual modification or limitation of remedy. 

28:2-720. Effect of "cancellation" or "rescission" on claims for antecedent breach. 

28:2-721. Remedies for fraud. 

28:2-722. Who can sue third parties for injury to goods. 

28:2-723. Proof of market price: time and place. 

28:2-724. Admissibility of market quotations. 

28:2-725. Statute of limitations in contracts for sale. 



Part i. Short Title, General Construction and Subject Matter. 

§ 28:2-101. Short title. 

This article shall be known and may be cited as Uniform Commercial Code— 
Sales. 

(Dec. 30, 1963, 77 Stat. 639, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

This Article is a complete revision and various steps of its performance. The le- 

modernization of the Uniform Sales Act gal consequences are stated as following 

which was promulgated by the National directly from the contract and action tak- 

Conference of Commissioners on Uniform en under it without re$or t ing to the idea of 

State Laws in 1906 and has been adopted i ' + + .,i j 

lAll . ^ . . r when property or title passed or was to 
m 34 states and Alaska, the District of , . , , . . f _, 

« i i . , tt ■• pass as being the determining factor. The 

Columbia and Hawaii. K & & 

^i r , ^' a *• i • purpose is to avoid .making practical is- 

The coverage ol the present Article is ^ ^ i 

much more extensive than that of the old sues betw een practical men turn upon the 

Sales Act and extends to the various bod- location of an intangible something, the 

ies of case law which have been developed passing of which no man can prove by evi- 

both outside of and under the latter. dence and to substitute for such abstrac- 

The arrangement of the present Article tions proof of words and actions of a 

is in terms of contract for sale and the tangible character. 
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Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-101. 
1973 Ed., § 28:2-101. 

Library References 
Key Numbers Encyclopedias 

Statutes ©=>1 16. CJ.S. Statutes §§ 236 to 237. 

Westlaw Key Number Search: 361kl 16. 



Notes of Decisions 



Instructions 



1 . Instructions 

Since strict liability theory and implied war- 
ranty of merchantability theory represented but 
one tort, it was error to have given instructions 



on both theories in products liability action; 
instructions gave rise to inconsistent findings 
that product was not unreasonably dangerous 
but that product was so unreasonably fit for its 
intended purpose as to cause injury. Bowler v. 
Stewart-Warner Corp., 1989, 563 A.2d 344. 
Products Liability <&* 96.1; Sales <3^ 446(5) 



§ 28:2—102, Scope; certain security and other transactions excluded from 
this article. 

Unless the context otherwise requires, this article applies to transactions in 
goods; it does not apply to any transaction which although in the form of an 
unconditional contract to sell or present sale is intended to operate only as a 
security transaction nor does this article impair or repeal any statute regulating 
sales to consumers, farmers or other specified classes of buyers. 

(Dec. 30, 1963, 77 Stat. 639, Pub. L. 88-243, § 1.) 



Prior Uniform Statutory Provision 

tion 75, Uniform Sales Act. 

Changes: Section 75 has been rephrased. 

Purposes of Changes and New Matter: To 

make it clear that: 



The Article leaves substantially unaffect- 
ed the law relating to purchase money 
security such as conditional sale or chattel 
mortgage though it regulates the general 
sales aspects of such transactions. "Secu- 
rity transaction" is used in the same sense 



Uniform Commercial Code Comment 

Sec- as in the Article on Secured Transactions 
(Article 9). 

Cross Reference: 

Article 9. 

Definitional Cross References: 

"Contract". Section 1-201. 
"Contract for sale". Section 2-106. 
"Present sale". Section 2-106. 
"Sale". Section 2-106. 



Historical and Statutory Motes 
Prior Codifications 

1981 Ed., § 28:2-102. 
1973 Ed., § 28:2-102. 

Library References 
Key Numbers Encyclopedias 

Sales <3^3. CJ.S. Exchange of Property § 1. 

Westlaw Key Number Search: 343k3. CJ.S. Sales §§ 3 to 4. 
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Notes of Decisions 



In general I 
Choice of law 2 
Summary judgment 



1. In general 

Franchise agreements which licensed opera- 
tion of stores retailing franchisee! products, 
erected a procedure by which locations of stores 
were to be fixed, and imposed a ban on another 
Licensed location within radius specified were 
not ambiguous and, though granting franchisees 
an exclusive right to operate an outlet within 
specified radius, did not give franchisees right 
to exclusively sell franchised products, either to 
contractors or to retail customers in general, 
within that radius. Lee v. Flintkote Co., 
C.A.D.C.1979, 593 F,2d 1275, 193 U.S.App.D.C. 
121. Contracts <S=» 202(2) 

A contract is ambiguous under law of District 
of Columbia when it is reasonably susceptible of 
different constructions or interpretations. Lee 
v. Flintkote Co., C.A.D.C.1979, 593 F.2d 1275, 
193 U.S.App.D.C. 121. Contracts &=> 143(2) 

Claim of common law unconscionability ap- 
plies only defensively, for example, as response 
to attempt to enforce contract. Restatement 
(Second) of Contracts § 208 comment. 
Williams v. Central Money Co., 1997, 974 
F.Supp. 22, affirmed and remanded in part 176 
F.3d 497, 336 U.S.App.D.C. 71, opinion after 
certified question answered 225 F.3d 738, 343 
U.S.App.D.C. 222. Contracts <£=> 1 

The majority of courts look to the "dominant 
element" o( : a contract to determine whether it 
is a contract for goods or services; this test 
involves a determination of which element of 
the transaction is more significant-the sale of 
goods or the provision of services. Crawfurd, 
Inc. v. Coale, 114 WLR 577 (Super. Ct. 1986). 

2. Choice of law 

Whether contractual provision that franchise 
agreements were to be interpreted conformably 
to law of New York was operative in federal 
action founded on diversity depended upon con- 
flict of laws principles of District of Columbia in 
which court was sitting. Lee v. Flintkote Co., 
C.A.D.C.1979, 593 F.2d 1275, 193 U.S.App.D.C. 
121. Federal Courts <&=> 410 

Rule in Erie did not mandate application of 
District of Columbia law in federal diversity 
action dependent upon conflict of laws princi- 
ples of District of Columbia in which court was 
sitting since, if Congress had wished the Rules 
of Decision Act to govern in such a situation, it 
could easily have revised the Act by denominat- 
ing the District of Columbia a "state" for pur- 
poses of diversity jurisdiction. 28 U.S.C.A. 
§ 1652. Lee v. Flintkote Co., C.A.D.C.1979, 593 



F.2d 1275, 193 U.S.App.D.C. 121. Federal 
Courts ^409.1 

In determining choice of law, District of Co- 
lumbia employs "governmental interest analy- 
sis" requiring court to evaluate governmental 
policies underlying the applicable conflicting 
laws and to determine which jurisdiction's poli- 
cy would be most advanced by having its law 
applied to facts of case under review. Williams 
v. Central Money Co., 1997, 974 F.Supp. 22, 
affirmed and remanded in part 176 F.3d 497, 
336 U.S.App.D.C. 71, opinion after certified 
question answered 225 F.3d 738, 343 U.S.App. 
D.C. 222. Action <S=> 17 

In making determination as to which jurisdic- 
tion's governmental interests take precedent, for 
purposes of choice of law analysis, courts may- 
consider which jurisdiction has most significant 
relationship to each issue in dispute, consider- 
ing such factors as place injury occurred or 
where contract was created, location of con- 
tract's subject matter, where parties are domi- 
ciled or incorporated, and where relationship 
between parties is centered. Restatement (Sec- 
ond) of Conflict of Laws §§ 145, 188. Williams 
v. Central Money Co., 1997, 974 F.Supp. 22, 
affirmed and remanded in part 176 F.3d 497, 
336 U.S.App.D.C. 71, opinion after certified 
question answered 225 F.3d 738, 343 U.S.App. 
D.C. 222. Action <&=> 17 

In deciding which jurisdiction's substantive 
law applies to case, analysis of contacts is un- 
dertaken to help courts determine which juris- 
diction's policy would be most advanced by 
application of its Jaw; such contacts are rele- 
vant, but not dispositive, in determining choice 
of law. Williams v. Central Money Co., 1997, 
974 F.Supp. 22, affirmed and remanded in part 
176 F.3d 497, 336 U.S.App.D.C. 71, opinion 
after certified question answered 225 F.3d 738, 
343 U.S.App.D.C. 222. Action <$=* 17 

3. Summary judgment 

In breach of contract action brought by tran- 
sit authority against diesel fuel seller to recover 
difference between contract price and price 
paid by authority to obtain replacement fuel, 
substantial issues of material fact existed as to 
whether seller acted in honesty in fact or ob- 
served standards of fair dealing in trade in 
attempting to obtain performance bond, which 
was condition precedent to contract. Gatoil 
(U.S.A.), Inc. v. Washington Metropolitan Area 
Transit Authority, C.A.D.C.1986, 801 F.2d 451, 
255 U.S.App.D.C. 237. Federal Civil Procedure 
@=>2492 

Factual disputes between parties as to exactly 
what was required under contract to provide 
digital switching system and what had tran- 
spired under contract precluded summary judg- 
ment on buyer's breach of contract claim. 



476 



SALES 



§ 28:2-103 



Synergistic Technologies, Inc. v. IDB Mobile 
Communications, Inc., 1994, 871 F.Supp. 24, 



35 U.S.P.Q.2d 1823. 
<S=»2510 



Federal Civil Procedure 



§ 28:2-103. Definitions and index of definitions. 

(1) In this article unless the context otherwise requires: 

(a) "Buyer" means a person who buys or contracts to buy goods. 

(b) "Good faith" in the case of a merchant means honesty in fact and the 
observance of reasonable commercial standards of fair dealing in the trade. 

(c) "Receipt" of goods means taking physical possession of them. 

(d) "Seller" means a person who sells or contracts to sell goods. 

(2) Other definitions applying to this article or to specified parts thereof, 
and the sections in which they appear are: 

'Acceptance". Section 28:2-606. 

'Banker's credit". Section 28:2-325. 

'Between merchants". Section 28:2-104. 

'Cancellation". Section 28:2-106(4). 

'Commercial unit". Section 28:2-105. 

'Confirmed credit". Section 28:2-325. 

'Conforming to contract". Section 28:2-106. 

'Contract for sale". Section 28:2-106. 

'Cover". Section 28:2-712. 

'Entrusting". Section 28:2-403. 

'Financing agency". Section 28:2-104. 

'Future goods". Section 28:2-105. 

'Goods". Section 28:2-105. 

'Identification". Section 28:2-501. 

'Installment contract". Section 28:2-612. 

'Letter of Credit". Section 28:2-325. 

'Lot". Section 28:2-105. 

'Merchant". Section 28:2-104. 

'Overseas". Section 28:2-323. 

'Person in position of seller". Section 28:2-707. 

'Present sale". Section 28:2-106. 

'Sale". Section 28:2-106. 

'Sale on approval". Section 28:2-326. 

'Sale or return". Section 28:2-326. 

'Termination". Section 28:2-106. 

(3) The following definitions in other articles apply to this article: 
'Check". Section 28:3-104. 
'Consignee". Section 28:7-102. 
'Consignor". Section 28:7-102. 
'Consumer goods". Section 28:9-102. 
'Dishonor". Section 28:3-502. 
'Draft". Section 28:3-104. 
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(4) In addition Article 1 contains general definitions and principles of 
construction and interpretation applicable throughout this article. 

(Dec. 30, 1963, 77 Stat. 639, Pub. L. 88-243, § 1; Oct. 26, 2000, D,C. Law 13-201, 
§ 201(c)(1), 47 DCR 7576.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provisions: Sub- 
section (1): Section 76, Uniform Sales Act. 
Changes: 

The definitions of "buyer" and "seller" 
have been slightly rephrased, the reference 
in Section 76 of the prior Act to "any legal 
successor in interest of such person" being 
omitted. The definition of "receipt" is 
new. 

Purposes of Changes and New Matter: 

1. The phrase "any legal successor in 
interest of such person" has been eliminat- 
ed since Section 2-210 of this Article, 
which limits some types of delegation of 
performance on assignment of a sales con- 
tract, makes it clear that not every such 
successor can be safely included in the 
definition. In every ordinary case, howev- 
er, such successors are as of course includ- 
ed. 



2. "Receipt" must be distinguished 
from delivery particularly in regard to the 
problems arising out of shipment of goods, 
whether or not the contract calls for mak- 
ing delivery by way of documents of title, 
since the seller may frequently fulfill his 
obligations to "deliver" even though the 
buyer may never "receive" the goods. De- 
livery with respect to documents of title is 
defined in Article 1 and requires transfer 
of physical delivery. Otherwise the many 
divergent incidents of delivery are handled 
incident by incident. 

Cross References: 

Point 1 : See Section 2-2 1 and Com- 
ment thereon. 

Point 2: Section 1-201. 

Definitional Cross Reference: 

"Person". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-103. 
1973 Ed.,§ 28:2-103. 

Effect of Amendments 

D.C. Law 13-201, enacting a new Article 9 of 
the Uniform Commercial Code applicable July 
1, 2001, made conforming amendments to this 
section applicable upon the same date. 

Legislative History of Laws 

Law 13-20.1, the "Uniform Commercial Code 
Secured Transactions Revision Act of 2000," 



Historical and Statutory Notes 

was introduced in Council and assigned Bill No. 
13-370, which was referred to the Committee 
on Finance and Revenue. The Bill was adopted 
on first and second readings on June 6, 2000, 
and July 11, 2000, respectively. Signed by the 
Mayor on August 11, 2000, it was assigned Act 
No. 13-434 and transmitted to both Houses of 
Congress for its review. D.C. Law 13-201 be- 
came effective on October 26, 2000. 



Cross References 
Section References 

This section is referred to in §§ 28:2A-103 and 28:7-102. 



Key Numbers 
Sales ®=>\, 54. 
Statutes $=> 17 9. 
Westlaw Key Number 
343R54; 361kl79. 



Searches: 343kl; 



Library References 

Encyclopedias 

CJ.S. Sales §§ 2, 82 to 83, 85 to 87, 108. 
C.J.S. Statutes § 315. 
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Notes of Decisions 



Anticipatory breach 2 
Consumer goods 3 
Controlling precedents 1 
Economic loss doctrine 4 
Good faith 5 
Offer 6 



1 . Controlling precedents 

Although Maryland statutes and case law do 
not constitute law of District of Columbia, 
courts customarily look to Maryland law as 
especially persuasive authority in determining 
bow District of Columbia courts would rule on 
question of law. Potomac Plaza Terraces, Inc. 
v. QSC Products, Inc., 1994, 868 F.Supp. 346. 
Courts §=> 95(1); Statutes @=> 226 

2. Anticipatory breach 

Diesel fuel seller's communications with tran- 
sit authority detailing seller's difficulties in ob- 
taining supplier of fuel was not "anticipatory 
breach" of diesel fuel supply contract, where 
communication only established that, on day 
before contract became nullity due to failure of 
condition precedent, seller was having trouble 
obtaining fuel, that seller would be unable to 
begin deliveries on date previously agreed upon, 
and that seller was seeking alternative sources 
of supply and hoped to secure one within few 
days. G atoll (U.S.A.), Inc. v. Washington Met- 
ropolitan Area Transit Authority, C.A.D.C.1986, 
801 F.2d 451, 255 U.S.App.D.C. 237. Munici- 
pal Corporations ©^ 253 

3. Consumer goods 

Under District of Columbia law, "consumer 
goods" which come within exception to rule 
that implied warranty of merchantability can be 
deleted by parties to sale of goods through ex- 
clusion clause are products used or bought for 
use primarily for personal, family, or household 
purposes. D.C.Code 1981, §§ 28:2-316.1(1), 
28:9-109. Potomac Plaza Terraces, Inc. v. QSC 
Products, Inc., 1994, 868 F.Supp. 346. Sales 
<S^267 

4. Economic loss doctrine 

Under "economic loss doctrine," plaintiff in 
tort action may not recover damages for loss of 
value or use of product itself, cost to repair or 
replace product, or lost profits resulting from 
loss or use of product regardless of whether 
claim is based on negligence, strict liability, or 
both. Potomac Plaza Terraces, Inc. v. QSC 



Products, Inc., 1994, 868 F.Supp. 346. Dam- 
ages < 3=^ 36 

5. Good faith 

Fact issue was presented as to whether seller 
of roofing materials had broken its obligation of 
good faith and would be unable to claim benefit 
of clause in contract limiting its liability for 
damages which was not unconscionable, pre- 
cluding summary judgment in action by buyer, 
where buyer contended that seller acted in bad 
faith in its proposals to repair roof coatings 
pursuant to exclusive remedy in contract by 
seeking to repair by applying another layer of 
coating in violation of its own product specifica- 
tions and by never testing whether second appli- 
cation of coating would properly adhere to ex- 
isting layer of same coating. D.C.Code 1981, 
§§ 28:1-203, 28:2-719(3). Potomac Plaza Ter- 
races, Inc. v. QSC Products, Inc., 1994, 868 
F.Supp. 346. Federal Civil Procedure <3^ 2510 

Under District of Columbia law, restaurant 
chain did not breach duty of good faith in 
terminating agreement with meat supplier with- 
out investigation of supplier's financial health 
due to its justifiable concern about the suppli- 
er's ability to meet its financial obligations in 
light of supplier's payment problems. D.C.Code 
1981, §§ 28:2-103(l)(b), 28:2-609(1). Gold- 
stein v. S & A Restaurant Corp., 1985, 622 
F.Supp. 139. Contracts @=> 313(1) 

"Good faith" in case of merchant means hon- 
esty in fact and observance of reasonable com- 
mercial standards of fair dealing in trade. 
D.C.Code 1981, § 28:2-103(l)(b). Reliance Ins. 
Co. v. Market Motors, Inc., 1985, 498 A.2d 571. 
Sales ©=> 234(1) 

6. Offer 

Transit authority's announcement of exten- 
sion of period for fulfillment of condition 
precedent that diesel fuel supplier obtain per- 
formance bond was neither expressly nor im- 
plicitly accepted by supplier's course of con- 
duct, and thus, supplier's failure to secure 
performance bond rendered contract ineffec- 
tive, where before any significant conduct by 
supplier occurred, "offer" had been twice re- 
vised and its final form, which no longer ex- 
tended time limit but rather converted condi- 
tion precedent into contractual obligation, 
was categorically rejected by supplier. Gatoil 
(U.S.A.), Inc. v. Washington Metropolitan 
Area Transit Authority, C.A.D.C.1986, 801 
F.2d 451, 255 U.S.App.D.C. 237. Municipal 
Corporations ^ 253 



§ 28:2—104. Definitions: "merchant"; "between merchants"; "financing 
agency". 

(1) "Merchant" means a person who deals in goods of the kind or otherwise 
by his occupation holds himself out as having knowledge or skill peculiar to the 
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UNIFORM COMMERCIAL CODE 



practices or goods involved in the transaction or to whom such knowledge or 
skill may be attributed by his employment of an agent or broker or other 
intermediary who by his occupation holds himself out as having such knowl- 
edge or skill. 

(2) "Financing agency" means a bank, finance company or other person who 
in the ordinary course of business makes advances against goods or documents 
of title or w r ho by arrangement with either the seller or the buyer intervenes in 
ordinary course to make or collect payment due or claimed under the contract 
for sale, as by purchasing or paying the sellers draft or making advances 
against it or by merely taking it for collection whether or not documents of title 
accompany the draft. "Financing agency" includes also a bank or other person 
who similarly intervenes between persons who are in the position of seller and 
buyer in respect to the goods (section 28:2-707). 

(3) "Between merchants" means in any transaction with respect to which 
both parties are chargeable with the knowledge or skill of merchants. 

(Dec. 30, 1963, 77 Stat. 640, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
But see Sections 15 (2), (5), 16(c), 45(2) 
and 71, Uniform Sales Act, and Sections 
35 and 37, Uniform Bills of Lading Act for 
examples of the policy expressly provided 
for in this Article. 
Purposes: 

1. This Article assumes that transac- 
tions between professionals in a given filed 
require special and clear rules which may 
not apply to a casual or inexperienced 
seller or buyer. It thus adopts a policy of 
expressly stating rules applicable "be- 
tween merchants" and "as against a mer- 
chant", wherever they are needed instead 
of making them depend upon the circum- 
stances of each case as in the statutes cited 
above. This section lays the foundation of 
this policy by defining those who are to be 
regarded as professionals or "merchants" 
and by stating when a transaction is 
deemed to be "between merchants". 

2. The term "merchant" as defined 
here roots in the "law merchant" concept 
of a professional in business. The profes- 
sional status under the definition may be 
based upon specialized knowledge as to 
the goods, specialized knowledge as to 
business practices, or specialized knowl- 
edge as to both and which kind of special- 
ized knowledge may be sufficient to estab- 



lish the merchant status is indicated by the 
nature of the provisions. 

The special provisions as to merchants 
appear only in this Article and they are of 
three kinds. Sections 2-201(2), 2-205, 
2-207 and 2-209 dealing with the statute 
of frauds, firm offers, confirmatory memo- 
randa and modification rest on normal 
business practices which are or ought to 
be typical of and familiar to any person in 
business. For purposes of these sections 
almost every person in business would, 
therefore, be deemed to be a "merchant" 
under the language "who ... by his occu- 
pation holds himself out as having knowl- 
edge or skill peculiar to the practices . . . 
involved in the transaction . . ." since the 
practices involved in the transaction are 
non-specialized business practices such as 
answering mail. In this type of provision, 
banks or even universities, for example, 
well may be "merchants." But even these 
sections only apply to a merchant in his 
mercantile capacity; a lawyer or bank 
president buying fishing tackle for his own 
use is not a merchant. 

On the other hand, in Section 2-314 on 
the warranty of merchantability, such war- 
ranty is implied only "if the seller is a 
merchant with respect to goods of that 
kind." Obviously this qualification re- 
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SALES 

stricts the implied warranty to a much 
smaller group than everyone who is en- 
gaged in business and requires a profes- 
sional status as to particular kinds of 
goods. The exception in Section 2-402(2) 
for retention of possession by a merchant- 
seller falls' in the same class; as does Sec- 
tion 2-403(2) on entrusting of possession 
to a merchant "who deals in goods of that 
kind". 

A third group of sections includes 
2-103(l)(b), which provides that in the 
case of a merchant "good faith" includes 
observance of reasonable commercial 
standards of fair dealing in the trade; 
2-327(1 )(c), 2-603 and 2-605, dealing 
with responsibilities of merchant buyers to 
follow seller's instructions, etc.; 2-509 on 
risk of loss, and 2-609 on adequate assur- 
ance of performance. This group of sec- 
tions applies to persons who are mer- 
chants under either the "practices" or the 
"goods" aspect of the definition of mer- 
chant. 

3. The "or to whom such knowledge or 
skill may be attributed by his employment 



§28:2-104 

Note 1 

of an agent or broker ..." clause of the 
definition of merchant means that even 
persons such as universities, for example, 
can come within the definition of mer- 
chant if they have regular purchasing de- 
partments or business personnel who are 
familiar with business practices and who 
are equipped to take any action required. 

Cross References: 



Point 1: 

Point 2: 

2-320 to 2-325, of this Article, and Article 
9. 



See Sections 1-102 and 1-203. 
See Sections 2-314, 2-315 and 



Definitional Cross References: 

"Bank". Section 1-201. 
"Buyer". Section 2-103. 
"Contract for sale". Section 2-106. 
"Document of title". Section 1-201. 
"Draft". Section 3-104. 
"Goods". Section 2-105. 
"Person". Section 1—201. 
"Purchase". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-104. 
1973 Ed.,§ 28:2-104. 



Cross References 
Section References 

This section is referred to in §§ 28:2-103 and 28:2A-103. 



Key Numbers 
Sales C=>1, 15.1. 
Statutes e=> 179. 

Westlaw Key Number Searches 
343kl5.1; 361kl79. 



Library References 

Encyclopedias 

C.J.S. Sales §§ 2, 10. 

C.J.S. Statutes § 315. 
343kl; 



Notes of Decisions 



In general 1 



1 . In general 

Limestone sales contract providing that esti- 
mated quantities would "be used to canvass 
bids but payment will be made only for actual 
quantities of work completed" and that 



"amount to be paid for will be the actual num- 
ber of square feet of crushed stone paving in- 
stalled, measured in place, and accepted" was 
not contract for fixed amount of limestone, but 
was, rather, a requirements contract; where no 
limestone was required, contract was not 
breached when none was ordered. R. A. Weav- 
er and Associates, Inc. v. Asphalt Const., Inc., 
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Mote 1 

C.A.D.C.1978, 587 F.2d 1315, 190 U.S.App.D.C. 
418. Sales®* 71(4) 

§ 28:2—105. Definitions: transferability; "goods"; "future" goods; "lot"; 
"commercial unit". 

(1) "Goods'' means all things (including specially manufactured goods) 
which are movable at the time of identification to the contract for sale other 
than the money in which the price is to be paid, investment securities (Article 8) 
and things in action. "Goods" also includes the unborn young of animals and 
growing crops and other identified things attached to realty as described in the 
section on goods to be severed from realty (section 28:2-107). 

(2) Goods must be both existing and identified before any interest in them 
can pass. Goods which are not both existing and identified are "future" goods. 
A purported present sale of future goods or of any interest therein operates as a 
contract to sell. 

(3) There may be a sale of a part interest in existing identified goods. 

(4) An undivided share in an identified bulk of fungible goods is sufficiently 
identified to be sold although the quantity of the bulk is not determined. Any 
agreed proportion of such a bulk or any quantity thereof agreed upon by 
number, weight or other measure may to the extent of the seller's interest in the 
bulk be sold to the buyer who then becomes an owner in common. 

(5) "Lot" means a parcel or a single article which is the subject matter of a 
separate sale or delivery, whether or not it is sufficient to perform the contract. 

(6) "Commercial unit" means such a unit of goods as by commercial usage is 
a single whole for purposes of sale and division of which materially impairs its 
character or value on the market or in use. A commercial unit may be a single 
article (as a machine) or a set of articles (as a suite of furniture or an 
assortment of sizes) or a quantity (as a bale, gross, or carload) or any other unit 
treated in use or in the relevant market as a single whole. 

(Dec. 30, 1963, 77 Stat. 640, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sub- identifiable as movables before the con- 
sections (1), (2), (3) and (4)— Sections 5, 6 tract is performed. 

and 76, Uniform Sales Act; Subsections Growing crops are included within the 
(5) and (6)— none. definition of goods since they are frequent- 
Changes: Rewritten, ly intended for sale. The concept of "in- 
Purposes of Changes and Mew Matter: dustrial" growing corps has been aban- 
doned, for under modern practices fruit, 
1. Subsection (1) on goods : The perennial hay , nursery stock and the like 

phraseology of the prior uniform statutory must be brQUght within ^ scQpe of ^ 
provision has been changed so that: Anicle The young of animals are also 

The definition of goods is based on the included expressly in this definition since 
concept of movability and the term "chat- they, too, are frequently intended for sale 
tels personal" is not used. It is not intend- and may be contracted for before birth, 
ed to deal with things which are not fairly The period of gestation of domestic ani- 
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mals is such that the provisions of the 
section on identification can apply as in 
the case of crops to be planted. The rea- 
son of this definition also leads to the 
inclusion of a wool crop or the like as 
"goods" subject to identification under 
this Article. 

The exclusion of "money in which the 
price is to be paid" from the definition of 
goods does not mean that foreign currency 
which is included in the definition of mon- 
ey may not be the subject matter of a sales 
transaction. Goods is intended to cover 
the sale of money when money is being 
treated as a commodity but not to include 
it when money is the medium of payment. 

As to contracts to sell timber, minerals, 
or structures to be removed from the land 
Section 2-107(1) (Goods to be severed 
from Realty: recording) controls. 

The use of the word "fixtures" is avoid- 
ed in view of the diversity of definitions of 
that term. This Article in including within 
its scope "things attached to realty" adds 
the further test that they must be capable 
of severance without material harm there- 
to. As between the parties any identified 
things which fall within that definition be- 
come "goods" upon the making of the 
contract for sale. 

"Investment securities" are expressly ex- 
cluded from the coverage of this Article. 
It is not intended by this exclusion, howev- 
er, to prevent the application of a particu- 
lar section of this Article by analogy to 
securities (as was done with the Original 
Sales Act in Agar v. Orda, 264 N.Y. 248, 
190 N.E. 479, 99 A.L.R. 269 (1934) when 
the reason of that section makes such ap- 
plication sensible and the situation in- 



volved is not covered by the Article of this 
Act dealing specifically with such securi- 
ties (Article 8). 

2. References to the fact that a contract 
for sale can extend to future or contingent 
goods and that ownership in common fol- 
lows the sale of a part interest have been 
omitted here as obvious without need for 
expression; hence no inference to negate 
these principles should be drawn from 
their omission. 

3. Subsection (4) does not touch the 
question of how far an appropriation of a 
bulk of fungible goods may or may not 
satisfy the contract for sale. 

4. Subsections (5) and (6) on "lot" and 
"commercial unit" are introduced to aid 
in the phrasing of later sections. 

5. The question of when an identifica- 
tion of goods takes place is determined by 
the provisions of Section 2-501 and all 
that this section says is what kinds of 
goods may be the subject of a sale. 

Cross References: 

Point 1: Sections 2-107, 2-201, 2-501 
and Article 8. 

Point 5: Section 2-501. 

See also Section 1-201. 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Contract". Section 1-201. 
"Contract for sale". Section 2-106. 
"Fungible". Section 1-201. 
"Money". Section 1-201. 
"Present sale". Section 2-106. 
"Sale". Section 2-106. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed, § 28:2-105. 
1973 Ed., § 28:2-105. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28:2-103. 
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Key Numbers 

Sales <^>9. 
Statutes <&=» 179. 
Westlaw Key 
361kl79. 



Number Searches: 343k9; 



Library References 

Encyclopedias 

C.J.S. Sales §§ 12, 15. 
C.J.S. Statutes § 315. 



Anticipatory breach 1 
Offer 2 



Notes of Decisions 
2. Offer 



1 . Anticipatory breach 

Diesel fuel seller's communications with tran- 
sit authority detailing seller's difficulties in ob- 
taining supplier of fuel was not "anticipatory 
breach" of diesel fuel supply contract, where 
communication only established that, on day 
before contract became nullity due to failure of 
condition precedent, seller was having trouble 
obtaining fuel, that seller would be unable to 
begin deliveries on date previously agreed upon, 
and that seller was seeking alternative sources 
of supply and hoped to secure one within lew 
days. Gatoil (U.S.A.), Inc. v. Washington Met- 
ropolitan Area Transit Authority, C.A.D.C.1986, 
801 F.2d 451, 255 U.S.App.D.C. 237. Munici- 
pal Corporations G^ 253 



Transit authority's announcement of exten- 
sion of period for fulfillment of condition 
precedent that diesel fuel supplier obtain per- 
formance bond was neither expressly nor im- 
plicitly accepted by supplier's course of con- 
duct, and thus, supplier's failure to secure 
performance bond rendered contract ineffec- 
tive, where before any significant conduct by 
supplier occurred, "offer" had been twice re- 
vised and its final form, which no longer ex- 
tended time limit but rather converted condi- 
tion precedent into contractual obligation, 
was categorically rejected by supplier. Gatoil 
(U.S.A.), Inc. v. Washington Metropolitan 
Area Transit Authority, C.A.D.C.1986, 801 
F.2d 451, 255 U.S.App.D.C. 237. Municipal 
Corporations §=> 253 



§ 28:2-106, Definitions: "contract"; "agreement"; "contract for sale"; 
"sale"; "present sale"; "conforming" to contract; "termi- 
nation"; "cancellation". 

(1) In this article unless the context otherwise requires "contract" and 
"agreement" are limited to those relating to the present or future sale of goods. 
"Contract for sale" includes both a present sale of goods and a contract to sell 
goods at a future time. A "sale" consists in the passing of title from the seller 
to the buyer for a price (section 28:2-401). A "present sale" means a sale 
which is accomplished by the making of the contract. 

(2) Goods or conduct including any part of a performance are "conforming" 
or conform to the contract when they are in accordance with the obligations 
under the contract. 

(3) "Termination" occurs when either party pursuant to a power created by 
agreement or law puts an end to the contract otherwise than for its breach. On 
"termination" all obligations which are still executory on both sides are 
discharged but any right based on prior breach or performance survives. 

(4) "Cancellation" occurs when either party puts an end to the contract for 
breach by the other and its effect is the same as that of "termination" except 
that the cancelling party also retains any remedy for breach of the whole 
contract or any unperformed balance. 



(Dec, 30, 1963, 77 Stat. 641, Pub. L. 



-243, § 1.) 
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Note 1 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sub- 
section (1) — Section 1(1) and (2), Uniform 
Sales Act; Subsection (2) — none, but sub- 
section generally continues policy of Sec- 
tions 11, 44 and 69, Uniform Sales Act; 
Subsections (3) and (4)— none. 
Changes: Completely rewritten. 
Purposes of Changes and New Matter: 

1. Subsection (1): "Contract for sale" 
is Used as a general concept throughout 
this Article, but the rights of the parties do 
not vary according to whether the transac- 
tion is a present sale or a contract to sell 
unless the Article expressly so provides. 

2. Subsection (2): It is in general in- 
tended to continue the policy of requiring 
exact performance by the seller of his obli- 
gations as a condition to his right to re- 
quire acceptance. However, the seller is 
in part safeguarded against surprise as a 
result of sudden technicality on the buyer's 
part by the provisions of Section 2-508 on 
seller's cure of improper tender or deliv- 
ery. Moreover usage of trade frequently 
permits commercial leeways in perfor- 



mance and the language of the agreement 
itself must be read in the light of such 
custom or usage and also, prior course of 
dealing, and in a long term contract, the 
course of performance. 

3. Subsections (3) and (4): These sub- 
sections are intended to make clear the 
distinction carried forward throughout 
this Article between termination and can- 
cellation. 

Cross References: 

Point 2: Sections 1-203, 1-205, 2-208 
and 2-508. 

Definitional Cross References: 

"Agreement". Section 1-201. 
"Buyer". Section 2-103. 
"Contract". Section 1-201. 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Remedy". Section 1-201. 
"Rights". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 28:2-106. 
1973 Ed., § 28:2-106. 

Cross References 
Section References 

This section is referred to in §§ 28:2-103, 28:2A-103, 28:5-103, 28:7-102, and 28:9-105. 



Key Numbers 
Sales ®»3, 84. 
Westlaw Kev 
343k84. 



Number Searches: 343k3; 



Library References 

Encyclopedias 

C.J.S. Exchange of Property § 1 . 
C.J.S. Sales §§ 3 to 4, 108, 119. 



In general 1 



Notes of Decisions 



1. In general 

Where buyer, although indicating rejection of 
goods, refused to return goods because of fear 
of violence at his warehouse in area of city 
affected by rioting, fact that seller was at first 



willing to take back goods and, in effect, cancel 
contract rather than file an action for the price 
did not bar subsequent action for price follow- 
ing buyer's inaction. D.C.C.E. §§ 28:1-204(3), 
28:2-1 06(4), 28:2-602(1), 28:2-703(0, 

28:2-709(1) (a), 28:2-720. Robinson v. Jona- 
than Logan Financial, 1971, 277 A. 2d 115. 
Sales <3=» 199 
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§ 28:2-107, Goods to be severed from realty; recording. 

(1) A contract for the sale of minerals or the like (including oil and gas) or a 
structure or its materials to be removed from realty is a contract for the sale of 
goods within this article if they are to be severed by the seller but until 
severance a purported present sale thereof which is not effective as a transfer of 
an interest in land is effective only as a contract to sell. 

(2) A contract for the sale apart from the land of growing crops or other 
things attached to realty and capable of severance without material harm 
thereto but not described in subsection (1) or of timber to be cut is a contract 
for the sale of goods within this article whether the subject matter is to be 
severed by the buyer or by the seller even though it forms part of the realty at 
the time of contracting, and the parties can by identification effect a present 
sale before severance. 

(3) The provisions of this section are subject to any third party rights 
provided by the law relating to realty records, and the contract for sale may be 
executed and recorded as a document transferring an interest in land and shall 
then constitute notice to third parties of the buyer's rights under the contract 
for sale. 



(Dec. 30, 1963, 77 Stat. 641, Pub. L. 
DCR309.) 



-243, § 1; Mar. 16, 1982, D.C. Law 4-85, § 4, 29 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: See 

Section 76, Uniform Sales Act on prior 
policy; Section 7, Uniform Conditional 
Sales Act. 
Purposes: 

1. Subsection (1). Notice that this 
subsection applies only if the timber, min- 
erals or structures "are to be severed by 
the seller". If the buyer is to sever, such 
transactions are considered contracts af- 
fecting land and all problems of the Stat- 
ute of Frauds and of the recording of land 
rights apply to them. 

Therefore, the Statute of Frauds section of 
this Article does not apply to such con- 
tracts though they must conform to the 
Statute of Frauds affecting the transfer of 
interests in land. 

2. Subsection (2). "Things attached" 
to the realty which can be severed without 
material harm are goods within this Arti- 
cle regardless of who is to effect the sever- 
ance. The word "fixtures" has been 
avoided because of the diverse definitions 
of this term, the test of "severance without 
material harm" being substituted. 



The provision in subsection (3) for re- 
cording such contracts in within the pur- 
view of this Article since it is a means of 
preserving the buyer's rights under the 
contract of sale. 

3. The security phases of things at- 
tached to or to become attached to realty 
are dealt with in the Article on Secured 
Transactions (Article 9) and it is to be 
noted that the definition of goods in that 
Article differs from the definition of goods 
in this Article. 
Cross References: 

Point 1: Section 2-201. 

Point 2: Section 2-105. 

Point 3: Articles 9 and 9-105. 
Definitional Cross References: 

"Buyer", Section 2-103. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105. 

"Party". Section 1-201. 

"Present sale". Section 2-106. 

"Rights". Section 1-201. 
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"Seller". Section 2-103. adopt this change. Financing of the trans- 

action is facilitated if the timber is treated 



Reason for 1972 Change [Laws 1977, Ch. , . ■ , r , ■ '"' . . ., 

A-ni as goods instead ol real estate. A similar 

change is made in the definition of 

Several timber-growing states have "goods" in Section 9-105. To protect per- 

changed the 1962 Code to make timber to sons dealing with timberlands, filing on 

be cut under a contract of severance timber to be cut is required in Part 4 of 

goods, regardless of the question who is to Article 9 to be made in real estate records 

sever them. The section is revised to in a manner comparable to fixture filing. 

Historical and Statutory Notes 

Prior Codifications Council and assigned Bill No. 4-89, which was 

1981 Ed § 282— 107. referred to the Committee on the Judiciary. 

_. ' s _ ft . n The Bill was adopted on first and second read- 

iy/i bd., 5 za-.z-w/. ings Qn November 24, 1981, and December 8, 

1981, respectively. Signed by the Mayor on 
Legislative History of Laws January 18, 1 982, it was assigned Act No. 4-139 

Law 4-85, the "Uniform Commercial Code and transmitted to both Houses of Congress for 
Amendment Act of 1981," was introduced in its review. 

Cross References 
Section References 

This section is referred to in § 28:2-105. 

Library References 

Key Numbers Encyclopedias 

Sales ©=10, 1 1. C j s Sales §§ 12 to 16. 

Westlaw Key Number Searches: 343k 10; 
343kll. 

Notes of Decisions 

Constructive trusts 1 unjnst enrichment. Stern v. J. Nichols Produce 

Co., Inc., 1984, 486 A.2d 84. Liens <$=> 7; 

1. Constructive trusts Trusts <£=> 91 

Constructive trusts and equitable liens are 
equitable remedies designed to prevent fraud or 



Part 2. Form, Formation and Readjustment of Contract, 

§ 28:2-201. Formal requirements; statute of frauds. 

(1) Except as otherwise provided in this section a contract for the sale of 
goods for the price of $500 or more is not enforceable by way of action or 
defense unless there is some writing sufficient to indicate that a contract for 
sale has been made between the parties and signed by the party against whom 
enforcement is sought or by his authorized agent or broker. A writing is not 
insufficient because it omits or incorrectly states a term agreed upon but the 
contract is not enforceable under this paragraph beyond the quantity of goods 
shown in such writing. 

(2) Between merchants if within a reasonable time a writing in conformation 
of the contract and sufficient against the sender is received and the party 
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receiving it has reason to know its contents, it satisfies the requirements of 
subsection (1) against such party unless written notice of objection to its 
contents is given within ten days after it is received. 

(3) A contract which does not satisfy the requirements of subsection (1) but 
which is valid in other respects is enforceable: 

(a) if the goods are to be specially manufactured for the buyer and are not 
suitable for sale to others in the ordinary course of the seller's business and 
the seller, before notice of repudiation is received and under circumstances 
which reasonably indicate that the goods are for the buyer, has made either a 
substantial beginning of their manufacture or commitments for their procure- 
ment; or 

(b) if the party against whom enforcement is sought admits in his pleading, 
testimony or otherwise in. court that a contract for sale was made, but the 
contract is not enforceable under this provision beyond the quantity of goods 
admitted; or 

(c) with respect to goods for which payment has been made and accepted 
or which have been received and accepted (section 28:2-606). 

(Dec. 30, 1963, 77 Stat. 642, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tion 4, Uniform Sales Act (which was 
based on Section 17 of the Statute of 29 
Charles II). 

Changes: Completely rephrased; restrict- 
ed to sale of goods. See also Sections 
1-206, 8-319 and 9-203. 
Purposes of Changes: The changed 
phraseology of this section is intended to 
make it clear that: 

1. The required writing need not con- 
tain all the material terms of the contract 
and such material terms as are stated need 
not be precisely stated. All that is re- 
quired is that the writing afford a basis for 
believing that the offered oral evidence 
rests on a real transaction. It may be 
written in lead pencil on a scratch pad. It 
need not indicate which party is the buyer 
and which the seller. The only term 
which must appear is the quantity term 
which need not be accurately stated but 
recovery is limited to the amount stated. 
The price, time and place of payment or 
delivery, the general quality of the goods, 
or any particular warranties may all be 
omitted. 

Special emphasis must be placed on the 
permissibility of omitting the price term in 



view of the insistence of some courts on 
the express inclusion of this term even 
where the parties have contracted on the 
basis of a published price list. In many 
valid contracts for sale the parties do not 
mention the price in express terms, the 
buyer being bound to pay and the seller to 
accept a reasonable price which the trier 
of the fact may well be trusted to deter- 
mined. Again, frequently the price is not 
mentioned since the parties have based 
their agreement on a price list or cata- 
logue known to both of them and this list 
serves as an efficient safeguard against 
perjury. Finally, "market" prices and val- 
uations that are current in the vicinity 
constitute a similar check. Thus if the 
price is not stated in the memorandum it 
can normally be supplied without danger 
of fraud. Of course if the "price" consists 
of goods rather than money the quantity of 
goods must be stated. 

Only three definite and invariable re- 
quirements as to the memorandum are 
made by this subsection. First, it must 
evidence a contract for the sale of goods; 
second, it must be "signed", a word which 
includes any authentication which identi- 
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fies the party to be charged; and third, it 
must specify a quantity. 

2. "Partial performance" as a substi- 
tute for the required memorandum can 
validate the contract only for the goods 
which have been accepted or for which 
payment has been made and accepted. 

Receipt and acceptance either of goods 
or of the price constitutes an unambiguous 
overt admission by both parties that a con- 
tract actually exists. If the court can 
make a just apportionment, therefore, the 
agreed price of any goods actually deliv- 
ered can be recovered without a writing 
or, if the price has been paid, the seller 
can be forced to deliver an apportionable 
part of the goods. The overt actions of the 
parties make admissible evidence of the 
other terms of the contract necessary to a 
just apportionment. This is true even 
though the actions of the parties are not in 
themselves inconsistent with a different 
transaction such as a consignment for re- 
sale or a mere loan of money. 

Part performance by the buyer requires 
the delivery of something by him that is 
accepted by the seller as such perfor- 
mance. Thus, part payment may be made 
by money or check, accepted by the seller. 
If the agreed price consists of goods or 
services, then they must also have been 
delivered and accepted. 

3. Between merchants, failure to an- 
swer a written confirmation of a contract 
within ten days of receipt is tantamount to 
a writing under subsection (2) and is suffi- 
cient against both parties under subsection 
(1). The only effect, however, is to take 
away from the party who fails to answer 
the defense of the Statute of Frauds; the 
burden of persuading the trier of fact that 
a contract was in fact made orally prior to 
the written confirmation is unaffected. 
Compare the effect of a failure to reply 
under Section 2-207. 

4. Failure to satisfy the requirements of 
this section does not render the contract 
void for all purposes, but merely prevents 
it from being judicially enforced in favor of 
a party to the contract. For example, a 
buyer who takes possession of goods as 



provided in an oral contract which the 
seller has not meanwhile repudiated, is not 
a trespasser. Nor would the Statute of 
Frauds provisions of this section be a de- 
fense to a third person who wrongfully 
induces a party to refuse to perform an 
oral contract, even though the injured par- 
ty cannot maintain an action for damages 
against the party so refusing to perform. 

5. The requirement of "signing" is dis- 
cussed in the comment to Section 1-201. 

6. It is not necessary that the writing 
be delivered to anybody. It need not be 
signed or authenticated by both parties but 
it is, of course, not sufficient against one 
who has not signed it. Prior to a dispute 
no one can determine which party's sign- 
ing of the memorandum may be necessary 
but from the time of contracting each par- 
ty should be aware that to him it is signing 
by the other w T hich is important. 

7. If the making of a contract is admit- 
ted in court, either in a written pleading, 
by stipulation or by oral statement before 
the court, no additional writing is neces- 
sary for protection against fraud. Under 
this section it is no longer possible to ad- 
mit the contract in court and still treat the 
Statute as a defense. However, the con- 
tract is not thus conclusively established. 
The admission so made by a party is itself 
evidential against him of the truth of the 
facts so admitted and of nothing more; as 
against the other party, it is not evidential 
at all. 

Cross References: 

See Sections 1-201, 2-202, 2-207, 
2-209 and 2-304. 
Definitional Cross References: 

"Action". Section 1-201. 

"Between merchants". Section 2-1 04. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105. 

"Notice". Section 1-201. 

"Party". Section 1-201. 

"Reasonable time". Section 1-204. 

"Sale". Section 2-106. 
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'Seller". Section 2-103. 



Historical and Statutory Motes 

Prior Codifications 

1981 Ed., § 28:2-201. 
1973 Ed., § 28:2-201. 

Cross References 
Section References 

This section is referred to in §§ 28:1-206, 28:2-209, and 28:2-326. 

Library References 
Key Numbers Encyclopedias 

Frauds, Statute of @=»81 to 96. 67 Am. Jur. 2d Sales § 181. 

Westlaw Key Number Searches: 185k81 to CJ.S. Frauds, Statute of §§ 138 to 144, 147 to 

185k96. 148, 156, 160, 162 to 163, 165, 167. 



Notes of Decisions 



In general 1 

Requirements contracts 2 
Waiver 3 



1. In general 

Seller's acknowledgements that "agreement" 
or "joint work project" existed with buyer suffi- 
ciently admitted contract was formed between 
parties, so that statute of frauds did not bar 
enforcement of sales contract that was not 
signed by seller. D.C.Code 1981, 

§ 28:2-20 l(3)(b). Synergistic Technologies, 
Inc. v. IDB Mobile Communications, Inc., 1994, 
871 F.Supp. 24, 35 U.S.P.Q.2d 1823. Frauds, 
Statute Of <&=> 144 

Translations of Chinese language documents 
lacked prerequisites of admissible evidence in 
action for breach of contract and were subject 
to being excluded for purpose of deciding mo- 
tion for summary judgment. Government of 
Republic of China v. Compass Communications 
Corp., 1979, 473 F.Supp. 1306. Federal Civil 
Procedure <^> 2545 

Defendant could not recover on its counter- 
claim for plaintiffs alleged inducement of 
breach of defendant's contract with supplier 
where, having admitted that it did not pay sup- 
plier advance payment required as a condition 
precedent to supply agreement, defendant could 
not establish existence of a contract between 
itself and supplier and, in addition, failed to 
produce competent evidence to controvert 
plaintiff's contention that its agreement with 
supplier was to cover defendant's breach and 
not to induce supplier to breach an agreement 
with defendant. Government of Republic of 
China v. Compass Communications Corp., 
1979, 473 F.Supp. 1306. Torts <^> 27 



2. Requirements contracts 

Limestone sales contract providing that esti- 
mated quantities would "be used to canvass 
bids but payment will be made only for actual 
quantities of work completed" and that 
"amount to be paid for will be the actual num- 
ber of square feet of crushed stone paving in- 
stalled, measured in place, and accepted" was 
not contract for fixed amount of limestone, but 
was, rather, a requirements contract; where no 
limestone was required, contract was not 
breached when none was ordered. R. A. Weav- 
er and Associates, Inc. v. Asphalt Const., Inc., 
C.A.D.C.1978, 587 F.2d 1315, 190 U.S.App.D.C. 
418. Sales @=»7I(4) 

Provision of Uniform Commercial Code con- 
cerning requirements contracts does not pre- 
clude good-faith reductions that are highly dis- 
proportionate to normal prior requirements or 
stated estimates. D.C.C.E. § 28:2-306(1). R. A. 
Weaver and Associates, Inc. v. Asphalt Const., 
Inc., C.A.D.C.1978, 587 F.2d 1315, 190 
U.S.App.D.C. 418. Sales <^> 71(4) 

3. Waiver 

Defendant waives right to assert statute of 
frauds as a defense if his counsel stipulates the 
facts showing that an agreement, has, in fact, 
been reached" D.C.C.E. §§ 28-3502, 28:2-201; 
D.C.C.E. SCR, Civil Rule 8(c). Hackney v. Mor- 
elite Const., 1980, 418 A.2d 1062. Frauds, Stat- 
ute Of ®=» 144 

In action to enforce option contract, stipu- 
lated facts, together with letter of intent, suffi- 
ciently established elements of valid option con- 
tract by establishing that defendant, by its 
agent, made promise to keep open and offer to 
sell disputed property for fixed or reasonable 
period of time and that promise was given for 
valuable consideration, by establishing identifi- 
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cation and location of property and by establish- 
ing that price was to be set by appropriate 
governmental agencies, and, thus, stipulations 
constituted a waiver of statute of frauds defense 
and of any parol evidence objections to admis- 



sion of stipulated facts. D.C.C.E. §§ 28-3502, 
28:2-201; D.C.C.E. SCR, Civil Rule 8(c). 
Hackney v. Morelite Const, 1980, 418 A.2d 
1062. Frauds, Statute Of ^ 144 



§ 28:2-202, Final written expression: parol or extrinsic evidence. 

Terms with respect to which the confirmatory memoranda of the parties 
agree or which are otherwise set forth in a writing intended by the parties as a 
final expression of their agreement with respect to such terms as are included 
therein may not be contradicted by evidence of any prior agreement or of a 
contemporaneous oral agreement but may be explained or supplemented: 

(a) by course of dealing or usage of trade (section 28:1-205) or by course 
of performance (section 28:2-208); and 

(b) by evidence of consistent additional terms unless the court finds the 
writing to have been intended also as a complete and exclusive statement of 
the terms of the agreement. 

(Dec. 30, 1963, 77 Stat. 642, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 

1. This section definitely rejects: 

(a) Any assumption that because a writ- 
ing has been worked out which is final on 
some matters, it is to be taken as including 
all the matters agreed upon; 

(b) The premise that the language used 
has the meaning attributable to such lan- 
guage by rules of construction existing in 
the law rather than the meaning which 
arises out of the commercial context in 
which it was used; and 

(c) The requirement that a condition 
precedent to the admissibility of the type 
of evidence specified in. paragraph (a) is an 
original determination by the court that 
the language used is cimbiguous. 

2. Paragraph (a) makes admissible evi- 
dence of course of dealing, usage of trade 
and course of performance to explain or 
supplement the terms of any writing stat- 
ing the agreement of the parties in order 
that the true understanding of the parties 
as to the agreement may be reached. 
Such writings are to be read on the as- 
sumption that the course of prior dealings 
between the parties and the usages of 
trade were taken for granted when the 
document was phrased. Unless carefully 



negated they have become an element of 
the meaning of the words used. Similarly, 
the course of actual performance by the 
parties is considered the best indication of 
what they intended the writing to mean. 
3. Under paragraph (b) consistent ad- 
ditional terms, not reduced to writing, 
may be proved unless the court finds that 
the writing was intended by both parties 
as a complete and exclusive statement of 
all the terms. If the additional terms are 
such that, if agreed upon, they would cer- 
tainly have been included in the document 
in the view of the court, then evidence of 
their alleged making must be kept from 
the trier of fact. 

Cross References: 

Point 3: Sections 1-205, 2-207, 2-302 
and 2-316. 
Definitional Cross References: 

"Agreed" and "agreement". Section 
1-201. 

"Course of dealing". Section 1-205. 

"Parties". Section 1-201. 

"Term". Section 1-201. 

"Usage of trade". Section 1-205. 

"Written" and "writing". Section 
1-201. 
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Prior Codifications 

198.1 Ed., § 28:2-202. 
1973 Ed., § 28:2-202. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 28:2-316 and 28:2-326. 



Key Numbers 

Evidence <S=>384 to 469. 

West! aw Key Number Searches: 157k384 to 
157k469. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 318. 
C.J.S. Evidence §§ 1132 to 1298. 



Notes of Decisions 



Ambiguous contracts 2 

Parol or extrinsic evidence contradicting or 
varying terms of written instrument 1 



1. Parol or extrinsic evidence contradicting or 
varying terms of written instrument 

Minutes of management meeting held by fran- 
chisor prior to execution of subject franchise 
agreements were correctly rejected in antitrust 
action as barred by parol evidence rule of Dis- 
trict of Columbia insofar as they may have been 
offered to show an antecedent compact or un- 
derstanding varying or supplementing terms of 
those agreements. Lee v. Flintkote Co., 
C.A.D.C.1979, 593 F.2d 1275, 193 U.S.App.D.C. 
121. Evidence 0=» 441(1) 

Strictly speaking, parol evidence rule does not 
bar extra-contractual evidence of meanings of 
assigned contract terms; but plain meaning 
rule" does. Lee v. Flintkote Co., C.A.D.C.1979, 
593 F.2d 1275, 193 U.S.App.D.C. 121. Evi- 
dence <£=> 448, 455 

Although express terms of agreement may not 
be contradicted by prior or contemporaneous 
agreements, they may be explained or supple- 
mented by evidence of course of performance. 
D.C. Code 1981, § 28:2-202(a). Radiation Sys- 
tems, Inc. v. Amplicon, Inc., 1995, 882 F.Supp. 
1101. Contracts ®=» 170(1) 



Buyer's purchase order constituted valid and 
enforceable contract in writing for sale of goods 
which represented totality of agreement be- 
tween buyer and seller, and its terms could not 
be contradicted by parol evidence. U.C.C, 
§ 2-101 et seq.; D.C.Code 1981, § 28:2-202. 
Graham, Van Leer & Elmore Co., Inc. v. Jones 
& Wood, Inc., 1987, 656 F.Supp. 667. Evi- 
dence &=> 400(3); Sales @=» 23(1) 

2. Ambiguous contracts 

A contract is ambiguous under law of District 
of Columbia when it is reasonably susceptible of 
different constructions or interpretations. Lee 
v. Flintkote Co., C.A.D.C.1979, 593 F.2d 1275, 
193 U.S.App.D.C. 121. Contracts ®=» 143(2) 

Franchise agreements which licensed opera- 
tion of stores retailing franchisee! products, 
erected a procedure by which locations of stores 
were to be fixed, and imposed a ban on another 
licensed location within radius specified were 
not ambiguous and, though granting franchisees 
an exclusive right to operate an outlet within 
specified radius, did not give franchisees right 
to exclusively sell franchised products, either to 
contractors or to retail customers in general, 
within that radius. Lee v. Flintkote Co., 
C.A.D.C.1979, 593 F.2d 1275, 193 U.S.App.D.C. 
121. Contracts @=» 202(2) 



§ 28:2-203, Seals inoperative. 

The affixing of a seal to a writing evidencing a contract for sale or an offer to 
buy or sell goods does not constitute the writing a sealed instrument and the 
law with respect to sealed instruments does not apply to such a contract or 
offer. 



(Dec. 30, 1963, 77 Stat. 642, Pub. L. 



-243, § 1.) 
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Prior Uniform Statutory Provision: Sec- 
tion 3, Uniform Sales Act. 
Changes: Portion pertaining to "seals" re- 
written. 
Purposes of Changes: 

1 . This section makes it clear that ev- 
ery effect of the seal which relates to 
"sealed instruments" as such is wiped out 
insofar as contracts for sale are con- 
cerned. However, the substantial effects 
of a seal, except extension of the period of 
limitations, may be had by appropriate 
drafting as in the case of firm offers (see 
Section 2-205). 

2. This section leaves untouched any 
aspects of a seal which relate merely to 
signatures or to authentication of execu- 
tion and the like. Thus, a statute provid- 
ing that a purported signature gives prima 



Uniform Commercial Code Comment 

facie evidence of its own authenticity or 
that a signature gives prima facie evidence 
of consideration is still applicable to sales 
transactions even though a seal may be 
held to be a signature within the meaning 
of such a statute. Similarly, the autho- 
rized affixing of a corporate seal bearing 
the corporate name to a contractual writ- 
ing purporting to be made by the corpora- 
tion may have effect as a signature without 
any reference to the law of sealed instru- 
ments. 

Cross Reference: 

Point 1: Section 2-205. 
Definitional Cross References: 

"Contract for sale". Section 2-1 06. 
"Goods". Section 2-105. 
"Writing". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-203. 
1973 Ed., § 28:2-203. 



Key Numbers 
Sales ^28. 
Seals @=>L 
West! aw Rev 

347kl. 



Historical and Statutory Notes 



Library References 

Encyclopedias 

CJ.S. Sales §§ 68 to 73. 
CJ.S. Seals §§ 2 to 3. 



Number Searches: 343k28 



§ 28:2— 204. Formation in general. 

(1) A contract for sale of goods may be made in any manner sufficient to 
show agreement, including conduct by both parties which recognizes the 
existence of such a contract. 

(2) An agreement sufficient to constitute a contract for sale may be found 
even though the moment of its making is undetermined. 

(3) Even though one or more terms are left open a contract for sale does not 
fail lor indefiniteness if the parties have intended to make a contract and there 
is a reasonably certain basis for giving an appropriate remedy. 

(Dec. 30, 1963, 77 Stat. 643, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- Purposes of Changes: 

tions 1 and 3, Uniform Sales Act. 

Changes: Completely rewritten by this Subsection (1) continues without change 

and other sections of this Article. the basic policy of recognizing any manner 
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of expression of agreement, oral, written 
or otherwise. The legal effect of such an 
agreement is, of course, qualified by other 
provisions of this Article. 

Under subsection (1) appropriate con- 
duct by the parties may be sufficient to 
establish an agreement. Subsection (2) is 
directed primarily to the situation where 
the interchanged correspondence does not 
disclose the exact point at which the deal 
was closed, but the actions of the parties 
indicate that a binding obligation has been 
undertaken. 

Subsection (3) states the principle as to 
"open terms" underlying later sections of 
the Article. If the parties intend to enter 
into a binding agreement, this subsection 
recognizes that agreement as valid in law, 
despite missing terms, if there is any rea- 
sonably certain basis for granting a reme- 
dy. The test is not certainty as to what the 
parties were to do nor as to the exact 
amount of damages due the plaintiff. Nor 
is the fact that one or more terms are left 
to be agreed upon enough of itself to de- 
feat an otherwise adequate agreement. 



Rather, commercial standards on the point 
of "indefiniteness" are intended to be ap- 
plied, this Act making provision elsewhere 
for missing terms needed for performance, 
open price, remedies and the like. 

The more terms the parties leave open, 
the less likely it is that they have intended 
to conclude a binding agreement/but their 
actions may be frequently conclusive on 
the matter despite the omissions. 

Cross References: 

Subsection (1): Sections 1-103, 2-201 
and 2-302. 

Subsection (2): Sections 2-205 through 
2-209. 

Subsection (3): See Part 3. 
Definitional Cross References: 

"Agreement", Section 1-201. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105, 

"Party". Section 1-201. 

"Remedy". Section 1-201. 

"Term". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-204. 
1973 Ed., § 28:2-204. 



Cross References 



Section References 

This section is referred to in § 28:2-31 1. 



Key Numbers 

Sales ^1, 22, 23. 
Westlaw Key Number 
343R23; 343kl. 



Searches: 343k22; 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 103. 
CJ.S. Sales §§ 2, 29 to 31, 33. 



§-28:2-205. Firm offers. 

An offer by a merchant to buy or sell goods in a signed writing which by its 
terms gives assurance that it will be held open is not revocable, for lack of 
consideration, during the time stated or if no time is stated for a reasonable 
time, but in no event may such period of irrevocability exceed three months; 
but any such term of assurance on a form supplied by the offeree must be 
separately signed by the offeror. 

(Dec. 30, 1963, 77 Stat. 643, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tions 1 and 3, Uniform Sales Act. 
Changes: Completely rewritten by this 
and other sections of this Article. 
Purposes of Changes: 

1. This section is intended to modify 
the former rule which required that "firm 
offers" be sustained by consideration in 
order to bind, and to require instead that 
they must merely be characterized as such 
and expressed in signed writings. 

2. The primary purpose of this section 
is to give effect to the deliberate intention 
of a merchant to make a current firm offer 
binding. The deliberation is shown in the 
case of an individualized document by the 
merchant's signature to the offer, and in 
the case of an offer included on a form 
supplied by the other party to the transac- 
tion by the separate signing of the particu- 
lar clause which contains the offer. 
"Signed" here also includes authentication 
but the reasonableness of the authentica- 
tion herein allowed must be determined in 
the light of the purpose of the section. 
The circumstances surrounding the sign- 
ing may justify something less than a for- 
mal signature or initialing but typically the 
kind of authentication involved here would 
consist of a minimum of initialing of the 
clause involved. A handwritten memoran- 
dum on the writer's letterhead purporting 
in its terms to "confirm" a firm offer al- 
ready made would be enough to satisfy 
this section, although not subscribed, since 
under the circumstances it could not be 
considered a memorandum of mere nego- 
tiation and it would adequately show its 
own authenticity. Similarly, an autho- 
rized telegram will suffice, and this is true 
even though the original draft contained 
only a typewritten signature. However, 
despite settled courses of dealing or usages 
of the trade whereby firm offers are made 
by oral communication and relied upon 
without more evidence, such offers remain 
revocable under this Article since authenti- 
cation by a writing is the essence of this 
section. 



3. This section is intended to apply to 
current "firm" offers and not to long term 
options, and an outside time limit of three 
months during which such offers remain 
irrevocable has been set. The three month 
period during which firm offers remain 
irrevocable under this section need not be 
stated by days or by date. If the offer 
states that it is "guaranteed" or "firm" 
until the happening of a contingency 
which will occur within the three month 
period, it will remain irrevocable until that 
event. A promise made for a longer peri- 
od will operate under this section to bind 
the offeror only for the first three months 
of the period but may of course be re- 
newed. If supported by consideration it 
may continue for as long as the parties 
specify. This section deals only with the 
offer which is not supported by consider- 
ation. 

4. Protection is afforded against the in- 
advertent signing of a firm offer when 
contained in a form prepared by the offer- 
ee by requiring that such a clause be sepa- 
rately authenticated. If the offer clause is 
called to the offeror's attention and he 
separately authenticates it, he will be 
bound; Section 2-302 may operate, how- 
ever, to prevent an unconscionable result 
which otherwise would flow from other 
terms appearing in the form. 

5. Safeguards are provided to offer re- 
lief in the case of material mistake by 
virtue of the requirement of good faith and 
the general law of mistake. 

Cross References: 

Point 1: Section 1-102. 

Point 2: Section 1-102. 

Point 3: Section 2-201. 

Point 5: Section 2-302. 

Definitional Cross References: 

"Goods". Section 2-105. 
"Merchant". Section 2-104. 
"Signed". Section 1-201. 
"Writing". Section 1-201. 
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Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 28:2-205. 
1973 Ed., § 28:2-205. 



Key Numbers 

Sales ©»22(2, 5), 23(2, 5). 
WesLlaw Key Number Searches: 343k22(2); 
343k22(5); 343k23(2); 343k23(5). 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 139. 
CJ.S. Sales §§ 32, 34. 



Notes of Decisions 



Reasonable commercial standards 1 



1 . Reasonable commercial standards 

Jury question was presented as to whether 
drawee bank adhered to reasonable commercial 
standards and whether payee was negligent 
with respect to checks paid on missing or 
forged endorsements, so as to constitute a de- 
fense to conversion claim under District of Co- 
lumbia law. D.C.Code 1981, §§ 28:3-406, 
28:3-419(1 )(c). Kuwait Airways Corp. v. Amer- 



ican Sec. Bank, N.A., C.A.D.C.1989, 890 F.2d 
456, 281 U.S.App.D.C 339, on rehearing, on 
remand. Banks And Banking <3=> 154(9) 

Depositary bank that has not acted in a com- 
mercially reasonably manner in taking checks 
over forged endorsements is not absolutely lia- 
ble but may have available to it defenses of 
ratification and apparent authority. D.C.Code 
1981, §28:3-419. Kuwait Airways Corp. v. 
American Sec. Bank, N.A., C.A.D.C.1989, 890 
F.2d 456, 281 U.S.App.D.C. 339, on rehearing, 
on remand. Banks And Banking <$=* 174 



§ 28:2-206, Offer and acceptance in formation of contract. 

(1) Unless otherwise unambiguously indicated by the language or circum- 
stances; 

(a) an offer to make a contract shall be construed as inviting acceptance in 
any manner and by any medium reasonable in the circumstances; 

(b) an order or other offer to buy goods for prompt or current shipment 
shall be construed as inviting acceptance either by a prompt promise to ship 
or by the prompt or current shipment of conforming or non-conforming 
goods, but such a shipment of non-conforming goods does not constitute an 
acceptance if the seller seasonably notifies the buyer that the shipment is 
offered only as an accommodation to the buyer. 

(2) Where the beginning of a requested performance is a reasonable mode of 
acceptance an offeror who is not notified of acceptance within a reasonable 
time may treat the offer as having lapsed before acceptance. 

(Dec. 30, 1963, 77 Stat. 643, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Sec- clear that it will not be acceptable. For- 



Prior Uniform Statutory Provision 

tions 1 and 3, Uniform Sales Act. 

Changes: Completely rewritten in this and 

other sections of this Article. 

Purposes of Changes: To make it clear 

that: 

1. Any reasonable manner of accep- 
tance is intended to be regarded as avail- 
able unless the offeror has made quite 



mer technical rules as to acceptance, such 
as requiring that telegraphic offers be ac- 
cepted by telegraphed acceptance, etc., are 
rejected and a criterion that the accep- 
tance be "in any manner and by any medi- 
um reasonable under the circumstances," 
is substituted. This section is intended to 
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remain flexible and its applicability to be 
enlarged as new media of communication 
develop or as the more time-saving present 
day media come into general use. 

2. Either shipment or a prompt prom- 
ise to ship is made a proper means of 
acceptance of an offer looking to current 
shipment. In accordance with ordinary 
commercial understanding the section in- 
terprets an order looking to current ship- 
ment as allowing acceptance either by ac- 
tual shipment or by a prompt promise to 
ship and rejects the artificial theory that 
only a single mode of acceptance is nor- 
mally envisaged by an offer. This is true 
even though the language of the offer hap- 
pens to be "ship at once" or the like. 
"Shipment" is here used in the same sense 
as in Section 2-504; it does not include 
the beginning of delivery by the seller's 
own truck or by messenger. But loading 
on the seller's own truck might be a begin- 
ning of performance under subsection (2). 

3. The beginning of performance by an 
offeree can be effective as acceptance so 
as to bind the offeror only if followed 
within a reasonable time by notice to the 
offeror. Such a beginning of performance 
must unambiguously express the offeree's 
intention to engage himself. For the pro- 



tection of both parties it is essential that 
notice follow in due course to constitute 
acceptance. Nothing in this section how- 
ever bars the possibility that under the 
common law performance begun may 
have an intermediate effect of temporarily 
barring revocation of the offer, or at the 
offeror's option, final effect in constituting 
acceptance. 

4. Subsection (l)(b) deals with the situ- 
ation where a shipment made following an 
order is shown by a notification of ship- 
ment to be referable to that order but has 
a defect. Such a non-conforming ship- 
ment is normally to be understood as in- 
tended to close the bargain, even though it 
proves to have been at the same time a 
breach. However, the seller by stating 
that the shipment is non-conforming an is 
offered only as an accommodation to the 
buyer keeps the shipment or notification 
from operating as an acceptance. 
Definitional Cross References: 

"Buyer". Section 2-103. 

"Conforming". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Notifies". Section 1-201. 

"Reasonable time". Section 1-204. 



Prior Codifications 

1981 Ed., § 28:2-206. 
1973 Ed., § 28:2-206. 



Key Numbers 
Sales e=>22, 23, 
Westlaw Key Number 
343k23. 



Historical and Statutory Motes 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 1.41. 
Searches: 343k22; „ TC , KR 

C.J.S. Sales 9s 29 to 31, 33. 



Personal liability 1 



1. Personal liability 

Restaurant corporation's agent would be per- 
sonally liable for breach of contract with regard 
to each delivery of produce prior to effective 



Notes of Decisions 

disclosure of agency; however, agent would not 
be personally liable with respect to deliveries 
made after disclosure. D.C.Code 1981, 
§ 28:2-206(l)(b). Rosenthal v. National Pro- 
duce Co., Inc., 1990, 573 A.2d 365. Corpora- 
tions <2=> 43 1 



§ 28:2-207. Additional terms in acceptance or confirmation. 

(1) A definite and seasonable expression of acceptance or a written confor- 
mation which is sent within a reasonable time operates as an acceptance even 
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though it states terms additional to or different from those offered or agreed 
upon, unless acceptance is expressly made conditional on assent to the addi- 
tional or different terms. 

(2) The additional terms are to be construed as proposals for addition to the 
contract. Between merchants such terms become part of the contract unless: 

(a) the offer expressly limits acceptance to the terms of the offer; 

(b) they materially alter it; or 

(c) notification of objection to them has already been given or is given 
within a reasonable time after notice of them is received. 

(3) Conduct by both parties which recognizes the existence of a contract is 
sufficient to establish a contract for sale although the writings of the parties do 
not otherwise establish a contract. In such case the terms of the particular 
contract consist of those terms on which the writings of the parties agree, 
together with any supplementary terms incorporated under any other provi- 
sions of this subtitle. 

(Dec. 30, 1963, 77 Stat. 643, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tions 1 and 3, Uniform Sales Act. 
Changes: Completely rewritten by this 
and other sections of this Article. 
Purposes of Changes: 

1 . This section is intended to deal with 
two typical situations. The one is the writ- 
ten confirmation, where an agreement has 
been reached either orally or by informal 
correspondence between the parties and is 
followed by one or both of the parties 
sending formal memoranda embodying 
the terms so far as agreed upon and add- 
ing terms not discussed. The other situa- 
tion is offer and acceptance, in which a 
wire or letter expressed and intended as 
an acceptance or the closing of an agree- 
ment adds further minor suggestions or 
proposals such as "ship by Tuesday," 
"rush," "ship draft against bill of lading 
inspection allowed," or the like. A fre- 
quent example of the second situation is 
the exchange of printed purchase order 
and acceptance (sometimes called "ac- 
knowledgment") forms. Because the 
forms are oriented to the thinking of the 
respective drafting parties, the terms con- 
tained in them often do not correspond. 
Often the seller's form contains terms dif- 
ferent from or additional to those set forth 



in the buyer's form. Nevertheless, the 
parties proceed with the transaction. 

2. Under this Article a proposed deal 
which in commercial understanding has in 
fact been closed is recognized as a con- 
tract. Therefore, any additional matter 
contained in the confirmation or in the 
acceptance falls within subsection (2) and 
must be regarded as a proposal for an 
added term unless the acceptance is made 
conditional on the acceptance of the addi- 
tional or different terms. 

3. Whether or not additional or differ- 
ent terms will become part of the agree- 
ment depends upon the provisions of sub- 
section (2). If they are such as materially 
to alter the original bargain, they will not 
be included unless expressly agreed to by 
the other party. If, however, they are 
terms which would not so change the bar- 
gain they will be incorporated unless no- 
tice of objection to them has already been 
given or is given within a reasonable time. 

4. Examples of typical clauses which 
would normally "materially alter" the con- 
tract and so result in surprise or hardship 
if incorporated without express awareness 
by the other party are: a clause negating 
such standard warranties as that of mer- 
chantability or fitness for a particular pur- 
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pose in circumstances in which either 
warranty normally attaches; a clause re- 
quiring a guaranty of 90% or 1 00% deliv- 
eries in a case such as a contract by can- 
nery, where the usage of the trade allows 
greater quantity leeways; a clause reserv- 
ing to the seller the power to cancel upon 
the buyer's failure to meet any invoice 
when due; a clause requiring that com- 
plaints be made in a time materially short- 
er than customary or reasonable. 

5. Examples of clauses which involve 
no element of unreasonable surprise and 
which therefore are to be incorporated in 
the contract unless notice of objection is 
seasonably given are: a clause setting 
forth and perhaps enlarging slightly upon 
the seller's exemption due to supervening 
causes beyond his control, similar to those 
covered by the provision of this Article on 
merchant's excuse by failure of presup- 
posed conditions or a clause fixing in ad- 
vance any reasonable formula of proration 
under such circumstances; a clause fixing 
a reasonable time for complaints within 
customary limits, or in the case of a pur- 
chase for sub-sale, providing for inspection 
by the sub-purchaser; a clause providing 
for interest on overdue invoices or fixing 
the seller's standard credit terms where 
they are within the range of trade practice 
and do not limit any credit bargained for; 
a clause limiting the right of rejection for 
defects which fall within the customary 
trade tolerances for acceptance "with ad- 
justment" or otherwise limiting remedy in 
a reasonable manner (see Sections 2-718 
and 2-719). 

6. If no answer is received within a 
reasonable time after additional terms are 
proposed., it is both fair and commercially 
sound to assume that their inclusion has 
been assented to. Where clauses on con- 
firming forms sent by both parties conflict 
each party must be assumed to object to a 



clause of the other conflicting with one on 
the confirmation sent by himself. As a 
result the requirement that there be notice 
of objection which is found in subsection 
(2) is satisfied and the conflicting terms do 
not become a part of the contract. The 
contract then consists of the terms origi- 
nally expressly agreed to, terms on which 
the confirmations agree, and terms sup- 
plied by this Act, including subsection (2). 
The written confirmation is also subject to 
Section 2-201. Under that section a fail- 
ure to respond permits enforcement of a 
prior oral agreement; under this section a 
failure to respond permits additional terms 
to become part of the agreement. 

7. In many cases, as where goods are 
shipped, accepted and paid for before any 
dispute arises, there is no question wheth- 
er a contract has been made. In such 
cases, where the writings of the parties do 
not establish a contract, it is not necessary 
to determine which act or document con- 
stituted the offer and which the accep- 
tance. See Section 2-204. The only ques- 
tion is what terms are included in the 
contract, and subsection (3) furnishes the 
governing rule. 

Cross References: 

See generally Section 2-302. 

Point 5: Sections 2-513, 2-602, 2-607, 
2-609, 2-612, 2-614, 2-615, 2-616, 2-718 
and 2-719. 

Point 6: Sections 1-102 and 2-104. 
Definitional Cross References: 

"Between merchants". Section 2-104. 
"Contract". Section 1-201. 
"Notification". Section 1-201. 
"Reasonable time". Section 1-204. 
"Seasonably". Section 1-204. 
"Send". Section 1-201. 
"Term". Section 1-201. 
"Written". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-207. 
1973 Ed., § 28:2-207. 



Historical and Statutory Notes 
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Key Numbers 

Sales @=>22(4), 23(4). 

Westlaw Kev Number Searches: 343k22(4) 
343k23(4)." 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 154. 
C.J.S. Sales §§ 35 to 40, 223. 



Notes of Decisions 



Requisites and validity of contract 1 



1 . Requisites and validity of contract 

An exchange of letters and telegrams between 
a lumber company and the Emergency Fleet 
Corporation, whereby the lumber company 
agreed to furnish a stated quantity of timber 
each month, which offer was accepted by a 
telegram and letter, establishes a contract for 
the furnishing of the timber, notwithstanding a 



request in the letter of acceptance that more 
timber be furnished each month than was stated 
in the offer. Eichberg v. U.S. Shipping Bd. 
Emergency Fleet Corp., 1921, 273 F. 886, 51 
App.D.C. 44. Sales ©^ 22(4) 

Necessary step in formation of any contract is 
making of offer creating in offeree the power of 
acceptance. Maurice Elec. Supply Co., Inc. v. 
Anderson Safeway Guard Rail Corp., 1986, 632 
F.Supp. 1082. Contracts <®=» 16 



§ 28:2—208. Course of performance or practical construction. 

(1) Where the contract for sale involves repeated occasions for performance 
by either party with knowledge of the nature of the performance and opportuni- 
ty for objection to it by the other, any course of performance accepted or 
acquiesced in without objection shall be relevant to determine the meaning of 
the agreement. 

(2) The express terms of the agreement and any such course of performance, 
as well as any course of dealing and usage of trade, shall be construed 
whenever reasonable as consistent with each other, but when such construction 
is unreasonable, express terms shall control course of performance and course 
of performance shall control both course of dealing and usage of trade (section 
28:1-205). 

(3) Subject to the provisions of the next section on modification and waiver, 
such course of performance shall be relevant to show a waiver or modification 
of any term inconsistent with such course of performance. 

(Dec. 30, 1963, 77 Stat. 644, Pub. L. 88-243, § 1.) 



Prior Uniform Statutory Provision: No 

such general provision but concept of this 
section recognized by terms such as 
"course of dealing", "the circumstances of 
the case/' "the conduct of the parties," 
etc., in Uniform Sales Act. 
Purposes: 

1. The parties themselves know best 
what they have meant by their words of 
agreement and their action under that 
agreement is the best indication of what 
that meaning was. This section thus 
rounds out the set of factors which deter- 
mines the meaning of the "agreement" 



Uniform Commercial Code Comment 

and therefore also of the "unless otherwise 
agreed" qualification to various provisions 
of this Article. 

2. Under this section a course of per- 
formance is always relevant to determine 
the meaning of the agreement. Express 
mention of course of performance else- 
where in this Article carries no contrary 
implication when there is a failure to refer 
to it in other sections. 

3. Where it is difficult to determine 
whether a particular act merely sheds light 
on the meaning of the agreement or repre- 
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sents a waiver of a term of the agreement, 
the preference is in favor of "waiver" 
whenever such construction, plus the ap- 
plication of the provisions on the reinstate- 
ment of rights waived (see Section 2-209), 
is needed to preserve the flexible character 
of commercial contracts and to prevent 
surprise or other hardship. 

4. A single occasion of conduct does 
not fall within the language of this section 
but other sections such as the ones on 



silence after acceptance and failure to 
specify particular defects can affect the 
parties' rights on a single occasion (see 
Sections 2-605 and 2-607). 

Cross References: 

Point 1: Section 1-201. 
Point 2: Section 2-202. 
Point 3: Sections 2-209, 2-601 and 
2-607. 

Point 4: Sections 2-605 and 2-607. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed.,§ 28:2-208. 
1973 Ed.,§ 28:2-208. 

Cross References 
Section References 

This section is referred to in §§ 28:1-201 and 28:2-202. 

Library References 
Key Numbers Encyclopedias 

Sales <^54. 67 Am. Jur. 2d Sales § 266. 

Westlaw Key Number Search: 343k54. C J.S. Sales §§ 82 to 83, 85 to 87, 1 08. 



Notes of Decisions 



Course of performance 1 



1 . Course of performance 

Airplane seller, who had made no perfor- 
mance under contract, did not establish any 
course of performance with buyer and, there- 
fore, failed to establish waiver of 30-day period 
for delivery of airplanes by course of perfor- 
mance under District of Columbia Law. 
D.C.Code 1981, §§ 28:1-205, 28:2-208(2, 3). 



Marlowe v. Argentine Naval Com'n, C.A.D.C. 
1986, 808 F.2d 120, 257 U.S.App.D.C. 225. 
Sales ^ 176(1) 

Even if parol evidence rule bars consideration 
of prior oral agreements, parties' actions can 
constitute course of performance that modifies 
express terms of agreement. D.C.Code 198.1, 
§ 28:2-208(1). Radiation Systems, Inc. v. Am- 
plicon, Inc., 1995, 882 F.Supp. 1 101. Contracts 
®=» 170(1) 



§ 28:2—209. Modification, rescission and waiver. 

(1) An agreement modifying a contract within this article needs no consider- 
ation to be binding. 

(2) A signed agreement which excludes modification or rescission except by a 
signed writing cannot be otherwise modified or rescinded, but except as 
between merchants such a requirement on a form supplied by the merchant 
must be separately signed by the other party. 

(3) The requirements of the statute of frauds section of this article (section 
28:2-201) must be satisfied if the contract as modified is within its provisions. 

(4) Although an attempt at modification or rescission does not satisfy the 
requirements of subsection (2) or (3), it can operate as a waiver. 
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(5) A party who has made a waiver affecting an executory portion of the 
contract may retract the waiver by reasonable notification received by the other 
party that strict performance will be required by any term waived, unless the 
retraction would be unjust in view of a material change of position in reliance 
on the waiver. 

(Dec. 30, 1963, 77 Stat. 644, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, 
§ 27(kk), 44 DCR 1271; Mar. 24, 1998, D.C. Law 12-81, § 16(a), 45 DCR 745.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sub- 
section (1) — Compare Section 1, Uniform 
Written Obligations Act; Subsections (2) 
to (5) — none. 
Purposes of Changes and Mew Matter: 

1 . This section seeks to protect and 
make effective all necessary and desirable 
modifications of sales contracts without 
regard to the technicalities which at pres- 
ent hamper such adjustments. 

2. Subsection (1) provides that an 
agreement modifying a sales contract 
needs no consideration to be binding. 

However, modifications made thereun- 
der must meet the test of good faith im- 
posed by this Act. The effective use of bad 
faith to escape performance on the origi- 
nal contract terms is barred, and the ex- 
tortion of a "modification" without legiti- 
mate commercial reason is ineffective as a 
violation of the duty of good faith. Nor 
can a mere technical consideration sup- 
port a modification made in bad faith. 

The test of "good faith" between mer- 
chants or as against merchants includes 
"observance of reasonable commercial 
standards of fair dealing in the trade" 
(Section 2-103), and may in some situa- 
tions require an objectively demonstrable 
reason for seeking a modification. But 
such matters as a market shift which 
makes performance come to involve a loss 
may provide such a reason even though 
there is no such unforeseen difficulty as 
would make out a legal excuse from per- 
formance under Sections 2-615 and 
2-616. 

3. Subsections (2) and (3) are intended 
to protect against false allegations of oral 
modifications. "Modification or rescis- 



change by mutual consent, contrary to the 
decision in Green v. Doniger, 300 N.Y. 
238, 90 N.E.2d 56 (1949); it does not 
include unilateral "termination" or "can- 
cellation" as defined in Section 2-1.06. 

The Statute of Frauds provisions of this 
Article are expressly applied to modifica- 
tions by subsection (3). Under those pro- 
visions the "delivery and acceptance" test 
is limited to the goods which have been 
accepted, that is, to the past. "Modifica- 
tion" for the future cannot therefore be 
conjured up by oral testimony if the price 
involved is $500.00 or more since such 
modification must be shown at least by an 
authenticated memo. And since a memo 
is limited in its effect to the quantity of 
goods set forth in it there is safeguard 
against oral evidence. 

Subsection (2) permits the parties in ef- 
fect to make their own Statute of Frauds 
as regards any future modification of the 
contract by giving effect to a clause in a 
signed agreement which expressly requires 
any modification to be by signed writing. 
But note that if a consumer is to be held to 
such a clause on a form supplied by a 
merchant it must be separately signed. 

4. Subsection (4) is intended, despite 
the provisions of subsections (2) and (3), to 
prevent contractual provisions excluding 
modification except by a signed writing 
from limiting in other respects the legal 
effect of the parties' actual later conduct. 
The effect of such conduct as a waiver is 
further regulated in subsection (5). 

Cross References: 



Point 1: Section 1-203. 

Point 2: Sections 1-201, 1-203, 2-615 



sion" includes abandonment or other and 2-616. 
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Point 3: Sections 2-106, 2-201 and 
2-202. 

Point 4: Sections 2-202 and 2-208. 
Definitional Cross References: 

"Agreement". Section 1-201. 

Historical and 

Prior Codifications 

1981 Ed., § 28:2-209. 
1973 Ed., § 28:2-209. 

Legislative History of Laws 

Law 11-255, die "Second Technical Amend- 
ments Act of 1996," was introduced in Council 
and assigned Bill No. 11-905, which was re- 
ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-519 and 
transmitted to both Houses of Congress for its 
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"Between merchants". Section 2-104. 
"Contract". Section 1-201. 
"Notification". Section 1-201. 
"Signed". Section 1-201. 
"Term". Section 1-201. 
"Writing". Section 1-201. 

Statutory Notes 

review. D.C. Law 11-255 became effective on 
April 9, 1997. 

Law 12-81, the "Technieal Amendments Act 
of 1998," was introduced in Council and as- 
signed Bill No. 12-408, which was referred to 
the Committee of the Whole. The Bill was 
adopted on first and second readings on No- 
vember 4, 1997, and December 4, 1997, respec- 
tively. Signed by the Mayor on December 22, 
1997, it was assigned Act No. 12-246 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 12-81 became effective on 
March 24, 1998. 



Law Review and Journal Commentaries 



Ipse Dixit: The Restatement (Second) of Con- 
tracts and the Modern Development of Contract 
Law. 66 Geo.Wash.L.Rev. 508 (1998). 



Key Numbers 

Frauds, Statute of Ol 3 1(1). 
Sales <^89. 

Westlaw Key Number Searches: 
343k89. 



Library References 



I85kl31(l); 



Encyclopedias 

67 Am. Jur. 2d Sales § 357. 
C.J.S. Frauds, Statute of § 232. 
C.J.S. Sales §§ 109 to 114, 117. 



Motes of Decisions 



Course of performance 3 
Modification of contract, generally 1 
Parol or extrinsic evidence 2 
Repudiation of contract 4 
Summary judgment 6 
Waiver 5 



1 . Modification of contract, generally 

Contract for sale of airplanes, which permit- 
ted modification only by written agreement, 
could not be modified by oral agreement under 
District of Columbia law. D.C. Code 1981, 
§ 28:2-209(2). Marlowe v. Argentine Naval 
Com'n, C.A.D.C.1986, 808 F.2d 120, 257 
U.S.App.D.C. 225. Sales <^> 89 

Buyer's correspondence with bank and inter- 
nal memorandum, which referred only to exten- 
sion of letters of credit and never said anything 
about modification of 30-day delivery period for 
airplanes, did not modify contract delivery peri- 
od under District of Columbia law. D.C. Code 
1981, § 28:2-209(2, 4). Marlowe v. Argentine 



Naval Com'n, C.A.D.C.1986, 808 F.2d 120, 257 
U.S.App.D.C. 225. Sales <&=» 89 

Contract, which required modification to be 
made by instrument in writing, barred modifi- 
cation by written memorialization of alleged 
oral modification of delivery date for airplanes. 
D.C.Code 1981, § 28:2-209(2, 4). Marlowe v. 
Argentine Naval Com'n, C.A.D.C.1986, 808 F.2d 
120, 257 U.S.App.D.C. 225. Sales <3=> 89 

2. Parol or extrinsic evidence 

Generally, when parties have reduced their 
entire agreement to writing, parol evidence rule 
excludes evidence of prior or contemporaneous 
oral agreements inconsistent with express terms 
of writing. Radiation Systems, Inc. v. Ampli- 
con, Inc., 1995, 882 F.Supp. 1101. Evidence 
<s=> 397(1) 

3. Course of performance 

Although express terms of agreement may not 
be contradicted by prior or contemporaneous 
agreements, they may be explained or supple- 
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Mote 3 

merited by evidence of course of performance. 
D.C.Code 198], § 28:2-202(a). Radiation Sys- 
tems, Inc. v. Amplicon, Inc., 1995, 882 F.Supp. 
11.01. Contracts©^ 170(1) 

Even if parol evidence rule bars consideration 
of prior oral agreements, parties' actions can 
constitute course of performance that modifies 
express terms of agreement. D.C.Code 1.98.1, 
§ 28:2-208(1). Radiation Systems, Inc. v. Am- 
plicon, Inc., 1995, 882 F.Supp. 1101. Contracts 
<3=> 170(1) 

4. Repudiation of contract 

The other party to a contract has the right 
under the law of the District of Columbia to 
recover for breach of contract when the repudi- 
ating party has communicated by word or con- 
duct, unequivocally and positively, its intention 
not to perform. D.C.C.E. §§ 28:2-209, 
28:2-6.10. Government of Republic of China v. 
Compass Communications Corp., 1979, 473 
F.Supp. 1306. Contracts <©=» 313(1) 

5. Waiver 

In action in which creditor, which repos- 
sessed collateral, a used automobile, and resold 
it without giving notice to debtor prescribed by 
Uniform Commercial Code, sought deficiency 
judgment against defaulting debtor, if creditor 
and trial court limited their concern to narrow- 
er legal argument about a "voluntary" reposses- 
sion, than creditor's failure to raise "waiver" 
and "estoppel" at trial precluded their consider- 
ation on appeal unless injustice was manifest. 
D.C.C.E. § 28:9-504(3). Gavin v. Washington 
Post Employees Federal Credit Union, 1979, 
397 A.2d 968, 9 A.L.R.4th 544. Secured Trans- 
actions ©^ 240 

6. Summary judgment 

Genuine issue of material fact as to whether 
course of performance by lease financing agen- 
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cy in tripartite commercial leasing transaction 
modified requirement of purchase order that 
special delivery and acceptance certificate pro- 
vided by agency be executed precluded sum- 
mary judgment for agency on its claim that its 
obligation to pay was discharged; agency had 
paid supplier for partial shipments accepted by 
third party-lessee on certificates other than 
agency's. Fed. Rules Civ. Proc. Rule 56(c), 28 
U.S.C.A. Radiation Systems, Inc. v. Amplicon, 
Inc., 1995, 882 F.Supp. 1101. Federal Civil 
Procedure @=» 2510 

Genuine issue of material fact as to whether 
lease financing agency's conduct in paying for 
partial shipments of antennas that occurred out- 
side 90-day period required by purchase order 
amounted to modification of express terms of 
purchase order precluded summary judgment 
on agency's claim that its obligation to pay in 
tripartite commercial leasing transaction was 
discharged. Fed. Rules Civ. Proc. Rule 56(c), 28 
U.S.C.A. Radiation Systems, Inc. v. Amplicon, 
Inc., 1995, 882 F.Supp. 1101. Federal Civil 
Procedure <S=> 25 1 

Genuine issue of material fact as to whether 
express terms of purchase order in tripartite 
commercial leasing transaction were waived by 
conduct of parties precluded summary judg- 
ment for lease financing agency. Fed. Rules 
Civ. Proc. Rule 56(c), 28 U.S.C.A. Radiation Sys- 
tems, Inc. v. Amplicon, Inc., 1995, 882 F.Supp. 
1101. Federal Civil Procedure @=* 25 I 

Genuine issue of material fact as to whether 
lease financing agency accepted non-conform- 
ing goods in tripartite commercial leasing trans- 
action by not giving seasonable notice of its 
objection thereto precluded summary judgment 
for agency. Fed. Rules Civ. Proc. Rule 56(c), 28 
U.S.C.A. Radiation Systems, Inc. v. Amplicon, 
Inc., 1995, 882 F.Supp. 1101. Federal Civil 
Procedure ©^25.10 



§ 28:2—210. Delegation of performance; assignment of rights. 

(1) A party may perform his duty through a delegate unless otherwise 
agreed or unless the other party has a substantial interest in having his 
original promisor perform or control the acts required by the contract. No 
delegation of performance relieves the party delegating of any duty to 
perform or any liability for breach. 

(2) Except as otherwise provided in Section 9-406, unless otherwise 
agreed all rights of either seller or buyer can be assigned except where the 
assignment would materially change the duty of the other party, or increase 
materially the burden or risk imposed on him by his contract, or impair 
materially his chance of obtaining return performance. A right to damages 
for breach of the whole contract or a right arising out of the assignor's due 
performance of his entire obligation can be assigned despite agreement 
otherwise. 
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(2A) The creation, attachment, perfection, or enforcement of a security 
interest in the seller's interest under a contract is not a transfer that 
materially changes the duty of or increases materially the burden or risk 
imposed on the buyer or impairs materially the buyer's chance of obtaining 
return performance within the purview of subsection (2) unless, and then 
only to the extent that, enforcement actually results in a delegation of 
material performance of the seller. Even in that event, the creation, attach- 
ment, perfection, and enforcement of the security interest remain effective, 
but (a) the seller is liable to the buyer for damages caused by die delegation 
to the extent that the damages could not reasonably be prevented by the 
buyer; and (b) a court having jurisdiction may grant other appropriate relief, 
including cancellation of the contract for sale or an injunction against 
enforcement of the security interest or consummation of the enforcement. 

(3) Unless the circumstances indicate the contrary a prohibition of assign- 
ment of "the contract" is to be construed as barring only the delegation to 
the assignee of the assignor's performance. 

(4) An assignment of "the contract" or of "all my rights under the con- 
tract" or an assignment in similar general terms is an assignment of rights 
and unless the language or the circumstances (as in an assignment for 
security) indicate the contrary, it is a delegation of performance of the duties 
of the assignor and its acceptance by the assignee constitutes a promise by 
him to perform those duties. This promise is enforceable by either the 
assignor or the other party to the original contract. 

(5) The other party may treat any assignment which delegates performance 
as creating reasonable grounds for insecurity and may without prejudice to 
his rights against the assignor demand assurances from the assignee (section 
28:2-609). 

(Dec. 30, 1963, 77 Stat. 644, Pub. L. 88-243, § 1; Oct. 26, 2000, D.C. Law 13-201, 
§ 201(c)(2), 47 DCR 7576.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. ment. In such cases no question of dele- 
Purposes: gation of any performance is involved. 

1. Generally, this section recognizes Subsection (2) is subject to Section 9-406, 
both delegation of performance and as- which makes rights to payment for goods 
signability as normal and permissible inci- sold ("accounts"), whether or not earned, 
dents of a contract for the sale of goods. freely alienable notwithstanding a contrary 

2. Delegation of performance, either in agreement or rule of law. 

conjunction with an assignment or other- 4. The nature of the contract or the 

wise, is provided for by subsection (1) circumstances of the case, however, may 

where no substantial reason can be shown bar assignment of the contract even where 

as to why the delegated performance will delegation of performance is not involved, 

not be as satisfactory as personal perfor- This Article and this section are intended 

mance. to clarify this problem, particularly in 

3. Under subsection (2) rights which cases dealing with output, requirement 
are no longer executory such as a right to and exclusive dealing contracts. In the 
damages for breach may be assigned al- first place the section on requirements and 
though the agreement prohibits assign- exclusive dealing removes from the con- 
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struction of the original contract most of 
the "personal discretion" element by sub- 
stituting the reasonably objective standard 
of good faith operation of the plant or 
business to be supplied. Secondly, the 
section on insecurity and assurances, 
which is specifically referred to in subsec- 
tion (5) of this section, frees the other 
party from the doubts and uncertainty 
which may afflict him under an assign- 
ment of the character in question by per- 
mitting him to demand adequate assur- 
ance of due performance without which he 
may suspend his own performance. Sub- 
section (5) is not in any was intended to 
limit the effect of the section on insecurity 
and assurances and the word "perfor- 
mance" includes the giving of orders un- 
der a requirements contract. Of course, 
in any case where a material personal 
discretion is sought to be transferred, ef- 
fective assignment is barred by subsection 
(2). 

5. Subsection (4) lays down a general 
rule of construction distinguishing be- 
tween a normal commercial assignment, 
which substitutes the assignee for the as- 
signor both as to rights and duties, and a 
financing assignment in which only the 
assignor's rights are transferred. 

This Article takes no position on the 
possibility of extending some recognition 
or power to the original parties to work 
out: normal commercial readjustments of 
the contract in the case of financing as- 
signments even after the original obligor 
has been notified of the assignment. This 



question is dealt with in the Article on 
Secured Transactions (Article 9). 

6. Subsection (5) recognizes that the 
non-assigning original party has a stake in 
the reliability of the person with whom he 
has closed the original contract, and is, 
therefore, entitled to due assurance that 
any delegated performance will be proper- 
ly forthcoming. 

7. This section is not intended as a 
complete statement of the law of delega- 
tion and assignment but is limited to clari- 
fying a few points doubtful under the case 
law. Particularly, neither this section nor 
this Article touches directly on such ques- 
tions as the need or effect of notice of the 
assignment, the rights of successive assign- 
ees, or any question of the form of an 
assignment, either as between the parties 
or as against any third parties. Some of 
these questions are dealt with in Article 9. 

Cross References: 

Point 3: Articles 5 and 9. 

Point 4: Sections 2-306 and 2-609. 

Point 5: Article 9, Sections 9-317 and 
9-318. 

Point 7: Article 9. 
Definitional Cross References: 

"Agreement". Section 1-201 . 
"Buyer". Section 2-103. 
"Contract". Section 1-201 . 
"Party". Section 1-201. 
"Rights". Section 1-201. 
"Seller". Section 2-103. 
"Term". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-210. 
1973 Ed., § 28:2-210. 

Effect of Amendments 

D.C. Law 13-201, enacting a new Article 9 of 
the Uniform Commercial Code applicable July 



1, 2001, made conforming amendments to this 
section applicable upon the same date. 

Legislative History of Laws 

For Law 13-201, see notes following 
§ 28:2-103. 



Key Numbers 

Sales G=>86, 220. 
Westlaw Key Number 
343k220. 



Searches: 343k86 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 376. 
C.J.S. Sales §§ 88 to 89, 230. 
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Part 3. General Obligation and Construction of Contract. 

§ 28:2-301. General obligations of parties. 

The obligation of the seller is to transfer and deliver and that of the buyer is 
to accept and pay in accordance with the contract. 
(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tions 1 1 and 41, Uniform Sales Act. 
Changes: Rewritten. 
Purposes of Changes: 

This section uses the term "obligation" 
in contrast to the term "duty" in order to 
provide for the "condition" aspects of de- 
livery and payment insofar as they are not 
modified by other sections of this Article 
such as those on cure of tender. It thus 
replaces not only the general provisions of 
the Uniform Sales Act on the parties' 
duties, but also the general provisions of 
that Act on the effect of conditions. In 
order to determine what is "in accordance 
with the contract" under this Article usage 



of trade, course of dealing and perfor- 
mance, and the general background of cir- 
cumstances must be given due consider- 
ation in conjunction with the lay meaning 
of the words used to define the scope of 
the conditions and duties. 

Cross References: 

Section 1-106. See also Sections 
1-205, 2-208, 2-209, 2-508, and 2-612. 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Contract". Section 1-201. 
"Party". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-301. 
1973 Ed., § 28:2-301. 



Key Numbers 

Sales 0=150, 177, 183. 
Westlaw Key Number Searches: 
343kl77; 343kl83. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 124. 
343kl50; C.J.S. Sales §§ 151, 162, 167, 189, 194, 197 

to 198, 208 to 209. 



§ 28:2-302o Unconscionable contract or clause. 

(1) If the court as a matter of law finds the contract or any clause of the 
contract to have been unconscionable at the time it was made the court may 
refuse to enforce the contract, or it may enforce the remainder of the contract 
without the unconscionable clause, or it may so limit the application of any 
unconscionable clause as to avoid any unconscionable result. 

(2) When it is claimed or appears to the court that the contract or any clause 
thereof may be unconscionable the parties shall be afforded a reasonable 
opportunity to present evidence as to its commercial setting, purpose and effect 
to aid the court in making the determination. 

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 

1. This section is intended to make it 
possible for the courts to police explicitly 
against the contracts or clauses which they 
find to be unconscionable. In the past 
such policing has been accomplished by 
adverse construction of language, by ma- 
nipulation of the rules of offer and accep- 
tance or by determinations that the clause 
is contrary to public policy or to the domi- 
nant purpose of the contract. This section 
is intended to allow the court to pass di- 
rectly on the unconscionability of the con- 
tract or particular clause therein and to 
make a conclusion of law as to its uncon- 
scionability. The basic test is whether, in 
the light of the general commercial back- 
ground and the commercial needs of the 
particular trade or case, the clauses in- 
volved are so one-sided as to be unconscio- 
nable under the circumstances existing at 
the time of the making of the contract. 
Subsection (2) makes it clear that it is 
proper for the court to hear evidence upon 
these questions. The principle is one of 
the prevention of oppression and unfair 
surprise (Cf. Campbell Soup Co. v. Wentz, 
172 F.2d 80, 3d Cir. 1948) and not of 
disturbance of allocation of risks because 
of superior bargaining power. The under- 
lying basis of this section is illustrated by 
the results in cases such as the following: 

Kansas City Wholesale Grocery Co. v. 
Weber Packing Corporation, 93 Utah 414, 
73 P.2d 1272 (1937), where a clause limit- 
ing time for complaints was held inappli- 
cable to latent defects in a shipment of 
catsup which could be discovered only by 
microscopic analysis; Hardy v. General 
Motors Acceptance Corporation, 38 Ga. 
App. 463, 144 S.E. 327 (1928), holding 
that a disclaimer of warranty clause ap- 
plied only to express warranties, thus let- 
ting in a fair implied warranty; Andrews 
Bros. v. Singer & Co. (1934 CA) 1 K.B. 17, 
holding that where a car with substantial 
mileage was delivered instead of a "new" 
car, a disclaimer of warranties, including 
those "implied," left unaffected an "ex- 



press obligation" on the description, even 
though the Sale of Goods Act called such 
an implied warranty; New Prague Flour- 
ing Mill Co. v. G.A. Spears, 194 Iowa 417, 
189 N.W. 815 (1922), holding that a clause 
permitting the seller, upon the buyer's fail- 
ure to supply shipping instructions, to can- 
cel, ship, or allow delivery date to be in- 
definitely postponed 30 days at a time by 
the inaction, does not indefinitely postpone 
the date of measuring damages for the 
buyer's breach, to the seller's advantage; 
and Kansas Flour Mills Co. v. Dirks, 100 
Kan. 376, 164 P. 273 (1917), where under 
a similar clause in a rising market the 
court permitted the buyer to measure his 
damages for non-delivery at the end of 
only one 30 day postponement; Green v. 
Arcos, Ltd. (1931 CA) 47 T.L.R. 336, 
where a blanket clause prohibiting rejec- 
tion of shipments by the buyer was re- 
stricted to apply to shipments where dis- 
crepancies represented merely mercantile 
variations; Meyer v. Packard Cleveland 
Motor Co., 106 Ohio St. 328, 140 N.E. 1 18 
(1922), in which the court held that a 
"waiver" of all agreements not specified 
did not preclude implied warranty of fit- 
ness of a rebuilt dump truck for ordinary 
use as a dump truck; Austin Co. v. J. H. 
Tillman Co., 104 Or. 541, 209 P. 131 
(1922), where a clause limiting the buyer's 
remedy to return was held to be applicable 
only if the seller had delivered a machine 
needed for a construction job which rea- 
sonably met the contract description; Bek- 
kevold v. Potts, 173 Minn. 87, 216 N.W. 
790, 59 A.L.R. 1164 (1927), refusing to 
allow warranty of fitness for purpose im- 
posed by law to be negated by clause ex- 
cluding all warranties "made" by the sell- 
er; Robert A. Munroe & Co. v. Meyer 
(1930) 2 K.B. 312, holding that the war- 
ranty of description overrides a clause 
reading "with all faults and defects" 
where adulterated meat not up to the con- 
tract description was delivered. 

2. Under this section the court, in its 
discretion, may refuse to enforce the con- 
tract as a whole it it is permeated by the 



508 



SALES 

unconscionability, or it may strike any sin- 
gle clause or group of clauses which are so 
tainted or which are contrary to the essen- 
tial purpose of the agreement, or it may 
simply limit unconscionable clauses so as 
to avoid unconscionable results. 

3. The present section is addressed to 
the court, and the decision is to be made 



§ 28:2-302 

Note 2 

by it. The commercial evidence referred 
to in subsection (2) is for the court's con- 
sideration, not the jury's. Only the agree- 
ment which results from the court's action 
on these matters is to be submitted to the 
general triers of the facts. 
Definitional Cross Reference: 
"Contract". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-302. 
1973 Ed., § 28:2-302. 



Library References 



Key Numbers 

Sales <3=>1(1). 

Specific Performance @=5 1 . 
Westlaw Key Number Searches: 
358k51. 



343kl(l); 



Encyclopedias 

67 Am. Jur. 2d Sales § 234. 
C.J.S. Sales §§ 2, 9, 29, 48. 
C.J.S. Specific Performance §§48 to 49. 



Notes of Decisions 



In general 1 
Evidence 5 
Fraud 4 
Law questions 6 
Meaningful choice 2 
Price 3 

Question of law 6 
Review 7 
Unreasonable price 3 



I . In general 

Where element of unconscionability is present 
at time contract is made, contract should not be 
enforced. Williams v. Walker-Thomas Furni- 
ture Co., C.A.D.C.1965, 350 F.2d 445, 18 
A.L.R.3d 1297, 121 U.S.App.D.C. 315. Con- 
tracts <3=> 1 

That Congress enacted Uniform Commercial 
Code specifically providing that court may re- 
fuse to enforce contract which it finds to be 
unconscionable at time it was made does not 
mean that common law of District of Columbia 
was otherwise at time of enactment nor pre- 
clude court from adopting similar rule in exer- 
cise of its powers to develop common law for 
District of Columbia. D.C.Code 1961, 
§ 28-2-302. Williams v. Walker-Thomas Furni- 
ture Co., C.A.D.C.1965, 350 F.2d 445, 18 
A.L.R.3d 1297, 121 U.S.App.D.C. 315. Com- 
mon Law <£=> 14 

Claim of common law unconscionability ap- 
plies only defensively, for example, as response 
to attempt to enforce contract. Restatement 
(Second) of Contracts § 208 comment. 
Williams v. Central Money Co., 1997, 974 



F.Supp. 22, affirmed and remanded in part 176 
F.3d 497, 336 U.S.App.D.C. 71, opinion after 
certified question answered 225 F.3d 738, 343 
U.S.App.D.C 222. Contracts <3=> 1 

Under District of Columbia law, agreements 
between restaurant chain and meat supplier 
were not unconscionable where the agreements 
were the product of a meeting of the minds and 
they did not diminish any rights that party com- 
plaining of unconscionability possessed prior to 
them. D.CCode 1981, §§ 28:2-302, 28:2-302 
comment, 28:2-309. Goldstein v. S & A Res- 
taurant Corp., 1985, 622 F.Supp. 139. Sales &=> 
Kl) 

Despite depositor's contention that provision 
in joint tenancy certificate of deposit agreement 
allowing bank to set off any debt owed by either 
joint tenant did not accurately express parties' 
intent, provision was unambiguous and enforce- 
able, absent claim of fraud, duress or mutual 
mistake. Isaac v. First Nat. Bank of Maryland, 
D.C., 1994, 647 A.2d 1 159. Banks And Banking 
<3=> 134(1) 

2. Meaningful choice 

"Unconscionability" includes absence of 
meaningful choice on part of one of patties 
together with contract terms which are unrea- 
sonably favorable to the other party. Williams 
v. Walker-Thomas Furniture Co., C.A.D.C.1965, 
350 F.2d 445, 18 A.L.R.3d 1297, 121 U.S.App. 
D.C. 315. Contracts <£=> 1 

Whether meaningful choice is present in par- 
ticular case as to one of parties to contract 
claimed to be unconscionable can only be deter- 
mined by consideration of all. circumstances 
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surrounding transaction and may be negated by 
gross inequality of bargaining power. Williams 
v. Walker-Thomas Furniture Co., C.A.D.C.1965, 
350 F.2d 445, 18 A.L.R.3d 1297, 121 U.S.App. 
D.C. 315. Contracts <&=> 1 

Manner in which contract was entered into is 
relevant to determining whether meaningful 
choice was present on part of one of parties for 
purposes of deciding whether contract was un- 
conscionable. Williams v. Walker-Thomas Fur- 
niture Co., C.A.D.C.1965, 350 F.2d 445, 18 
A.L.R.3d 1297, 121 U.S.App.D.C. 315. Con- 
tracts <3^ 1 

One-sided bargain is itself evidence of in- 
equality of bargaining parties in determining 
whether contract was unconscionable. 
Williams v. Walker-Thomas Furniture Co., 
C.A.D.C.1965, 350 F.2d 445, 18 A.L.RJd 1297, 
121 U.S.App. D.C. 315. Contracts <^ 1 

Test to be applied in those cases where no 
meaningful choice was exercised upon entering 
into contract are whether terms are so extreme 
as to appear unconscionable according to mores 
and business practices of time and place. 
Williams v. Walker-Thomas Furniture Co., 
C.A.D.C.1965, 350 F.2d 445, 18 A.L.RJd 1297, 
121 U.S.App.D.C. 315. Contracts^ 1 

3. Unreasonable price 

Where contract price paid to corporation un- 
der home improvement contracts was usually at 
least double the cost and reasonable profit to 
contractor, such contracts were unconscionable 
for purposes of raising defense against holders 
of notes arising out of financing of such con- 
tracts. D.C.C.E. §§ 28:1-101 et seq., 28:2-302. 
Slaughter v. Jefferson Federal Sav. & Loan 
Ass'n, 1973, 361 F.Supp. 590, reversed 538 F.2d 
397, 176 U.S.App.D.C. 49. Bills And Notes <^> 
452(1) 

The two elements of which unconscionabili- 
ty is comprised; namely, an absence of mean- 
ingful choice and contract terms unreasonably 
favorable to the other party, must be particu- 
larized in some detail before a merchant is re- 
quired to divulge his pricing policies through 
interrogatories and through the production of 
records in court and an answer asserting affir- 
mative defense of unconscionability only on 
basis of a stated conclusion that price is ex- 
cessive is insufficient. D.C.C.E. § 28:2-302. 
Patterson v. Walker-Thomas Furniture Co., 
1971, 277 A.2d 111. Pleading <^ 8(6); Pre- 
trial Procedure <3^ 272, 404.1 

In a proper case, gross overpricing may be 
raised in defense to action on sales contract as 
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an element of unconscionability; however, price 
as an unreasonable contract term is only one of 
the elements which underpin proof of uncon- 
scionability. D.C.C.E. § 28:2-302. Patterson v. 
Walker-Thomas Furniture Co., 1971, 277 A.2d 
111. Sales <^ 1(1) 

4. Fraud 

Fraud can be presumed from grossly unfair 
nature of terms of contract. Williams v. Walk- 
er-Thomas Furniture Co., C.A.D.C.1965, 350 
F.2d 445, 18 A.L.RJd 1297, 121 U.S.App.D.C. 
315. Contracts <$=> 99(1) 

5. Evidence 

Evidence that buyer had been free to indulge 
in comparative shopping at time she purchased 
household effects sustained finding that condi- 
tional sale contract under which buyer was obli- 
gated to pay $832 including $219.30 credit 
charge over two-year period for purchase of 
goods which cost seller only $234.35 was not 
unconscionable. D.C.C.E. § 28:2-302. Morris 
v. Capitol Furniture & Appliance Co., 1971, 280 
A.2d775. Sales <^ 52(5.1) 

Interrogatories may be used to develop evi- 
dence of commercial setting, purpose and effect 
of a contract at time it was made for purpose of 
determining whether contract is unconsciona- 
ble. D.C.C.E. § 28:2-302. Patterson v. Walker- 
Thomas Furniture Co., 1971, 277 A.2d 111. 
Pretrial Procedure <£^ 280 

6. Question of law 

Under District of Columbia law, determina- 
tion of contract's unconscionability is question 
of law for court. D.C. Code 1981, 

§§ 28:2-302(1), 28:2-719(3). Potomac Plaza 
Terraces, Inc. v. QSC Products, Inc., 1994, 868 
F.Supp. 346. Sales ®=> 53(1) 

7. Review 

Inasmuch as trial court and appellate court 
did not recognize that contracts whereby bal- 
ance due on purchases from retail furniture 
store was kept on every item purchased until 
balance due on all items, whenever purchased, 
was liquidated could be unenforceable on basis 
of being unconscionable and record was not 
sufficient for Court of Appeals to decide issue as 
matter of law, cases must be remanded to trial 
court for further proceedings. Williams v. 
Walker-Thomas Furniture Co., C.A.D.C.1965, 
350 F.2d 445, 18 A.L.R.3d 1297, 121 U.S.App. 
D.C. 315. Federal Courts <&=> 942 



§ 28:2—303. Allocation or division of risks. 

Where this article allocates a risk or a burden as between the parties "unless 
otherwise agreed", the agreement may not only shift the allocation but may 
also divide the risk or burden. 

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. der the definition of 
Purposes: 

1. This section is intended to make it 
clear that the parties may modify or allo- 
cate "unless otherwise agreed" risks or 
burdens imposed by this Article as they 
desire, always subject, of course, to the 
provisions on unconscionability. 

Compare Section 1-102(4). 

2. The risk or burden may be divided 
by the express terms of the agreement or 
by the attending circumstances, since un- 



agreement" in this 
Act the circumstances surrounding the 
transaction as well as the express language 
used by the parties enter into the meaning 
and substance of the agreement. 

Cross References: 

Point 1: Sections 1-102, .-2-302. 
Point 2: Section 1-201. 
Definitional Cross References: 

"Party". Section 1-201. 
"Agreement". Section 1-201. 



Historical and Statutory Notes 

Prior Codifications 
1981 Ed., § 28:2-303. 
1973 Ed., § 28:2-303. 

Library References 
Key Numbers Encyclopedias 

Sales @»217. 67 Am. Jur. 2d Sales § 426. 

Westlaw Key Number Search: 343k217. 



§ 28:2— 304 o Price payable in money, goods, realty, or otherwise. 

(1) The price can be made payable in money or otherwise. If it is payable in 
whole or in part in goods each party is a seller of the goods which he is to 
transfer. 

(2) Even though all or part of the price is payable in an interest in realty the 
transfer of the goods and the seller's obligations with reference to them are 
subject to this article, but not the transfer of the interest in realty or the 
transferor's obligations in connection therewith. 

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

2. Under subsection (1) the provisions 



Prior Uniform Statutory Provision: Sub- 
sections (2) and (3) of Section 9, Uniform 
Sales Act. 

Changes: Rewritten. 
Purposes of Changes: 

1 . This section corrects the phrasing of 
the Uniform Sales Act so as to avoid mis- 
construction and produce greater accura- 
cy in commercial result. While it contin- 
ues the essential intent and purpose of the 
Uniform Sales Act it rejects any purely 
verbalistic construction in disregard of the 
underlying reason of the provisions. 



of this Article are applicable to transac- 
tions where the "price" of goods is pay- 
able in something other than money. This 
does not mean, however, that this whole 
Article applies automatically and in its en- 
tirety simply because an agreed transfer of 
title to goods is not a gift. The basic 
purposes and reasons of the Article must 
always be considered in determining the 
applicability of any of its provisions. 

3. Subsection (2) lays down the general 
principle that when goods are to be ex- 
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changed for realty, the provisions of this 
Article apply only to those aspects of the 
transaction which concern the transfer of 
title to goods but do not affect the transfer 
of the realty since the detailed regulation 
of various particular contracts which fall 
outside the scope of this Article is left to 
the courts and other legislation. Howev- 
er, the complexities of these situations may 
be such that each must be analyzed in the 
light of the underlying reasons in order to 
determine the applicable principles. Lo- 
cal statutes dealing with realty are not to 
be lightly disregarded or altered by lan- 
guage of this Article. In contrast, this 



Article declares definite policies in regard 
to certain matters legitimately within its 
scope though concerned with real proper- 
ty situations, and in those instances the 
provisions of this Article control. 
Cross References: 

Point 1: Section 1-102. 

Point 3: Sections 1-102, 1-103, 1-104 
and 2-107. 
Definitional Cross References: 

"Goods". Section 2-105. 

"Money". Section 1-201 . 

"Party". Section 1-201. 

"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-304. 
1973 Ed., § 28:2-304. 



Library References 

Key Numbers Encyclopedias 

Sales @=>189. 67 Am. Jur. 2d Sales § 210. 

WestJaw Key Number Search: 343kl 89. C.J.S. Sales § 208. 

§ 28:2-305, Open price term. 

(1) The parties if they so intend can conclude a contract for sale even though 
the price is not settled. In such a case the price is a reasonable price at the 
time for delivery if: 

(a) nothing is said as to price; or 

(b) the price is left to be agreed by the parties and they fail to agree; or 

(c) the price is to be fixed in terms of some agreed market or other 
standard as set or recorded by a third person or agency and it is not so set or 
recorded. 

(2) A price to be fixed by the seller or by the buyer means a price for him to 
fix in good faith. 

(3) When a price left to be fixed otherwise than by agreement of the parties 
fails to be fixed through fault of one party the other may at his option treat the 
contract as cancelled or himself fix a reasonable price. 

(4) Where, however, the parties intend not to be bound unless the price be 
fixed or agreed and it is not fixed or agreed there is no contract. In such a case 
the buyer must return any goods already received or if unable so to do must pay 
their reasonable value at the time of delivery and the seller must return any 
portion of the price paid on account. 

(Dec. 30, 1963, 77 Stat. 645, Pub. L. 88-243, § 1 .) 
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Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tions 9 and 10, Uniform Sales Act. 
Changes: Completely rewritten. 
Purposes of Changes: 

1 . This section applies when the price 
term is left open on the making of an 
agreement which is nevertheless intended 
by the parties to be a binding agreement. 
This Article rejects in these instances the 
formula that "an agreement to agree is 
unenforceable" if the case falls within sub- 
section (1) of this section, and rejects also 
defeating such agreements on the ground 
of "indefiniteness". Instead this Article 
recognizes the dominant intention of the 
parties to have the deal continue to be 
binding upon both. As to future perfor- 
mance, since this Article recognizes reme- 
dies such as cover (Section 2-712), resale 
(Section 2-706) and specific performance 
(Section 2-716) which go beyond any 
mere arithmetic as between contract price 
and market price, there is usually a "rea- 
sonably certain basis for granting an ap- 
propriate remedy for breach" so that the 
contract need not fail for indefiniteness. 

2. Under some circumstances the post- 
ponement of agreement on price will 
mean that no deal has really been conclud- 
ed, and this is made express in the pream- 
ble of subsection (1) ("The parties if they 
so Intend") and in subsection (4). Wheth- 
er or not this is so is, in most cases, a 
question to be determined by the trier of 
fact. 

3. Subsection (2) dealing with the situ- 
ation where the price is to be fixed by one 
party rejects the uncommercial idea that 
an agreement that the seller may fix the 
price means that he may fix any price he 
may wish by the express qualification that 
the price so fixed must be fixed in good 
faith. Good faith includes observance of 
reasonable commercial, standards of fair 
dealing in the trade if the party is a mer- 
chant. (Section 2-103). But in the nor- 
mal case a "posted price" or a future 
seller's or buyer's "given price/' "price in 
effect," "market price," or the like satisfies 
the good faith requirement. 



4. The section recognizes that there 
may be cases in which a particular per- 
son's judgment is not chosen merely as a 
barometer or index of a fair price but is an 
essential condition to the parties' intent to 
make any contract at all. For example, 
the case where a known and trusted expert 
is to "value" a particular painting for 
which there is no market standard differs 
sharply from the situation where a named 
expert is to determine the grade of cotton, 
and the difference would support a finding 
that in the one the parties did not intend to 
make a binding agreement if that expert 
were unavailable whereas in the other they 
did so intend. Other circumstances would 
of course affect the validity of such a find- 
ing. 

5. Under subsection (3), wrongful in- 
terference by one party with any agreed 
machinery for price fixing in the contract 
may be treated by the other party as a 
repudiation justifying cancellation, or 
merely as a failure to take cooperative 
action thus shifting to the aggrieved party 
the reasonable leeway in fixing the price. 

6. Throughout the entire section, the 
purpose is to give effect to the agreement 
which has been made. That effect, howev- 
er, is always conditioned by the require- 
ment of good faith action which is made 
an inherent part of all contracts within 
this Act. (Section 1-203). 

Cross References: 

Point 1: Sections 2-204(3), 2-706, 
2-712 and 2-716. 

Point 3: Section 2-103. 

Point 5: Sections 2-311 and 2-610. 

Point 6: Section 1-203. 
Definitional Cross References: 

"Agreement". Section 1-201. 

"Burden of establishing". Section 
1-201. 

"Buyer". Section 2-103. 

"Cancellation". Section 2-106. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Fault". Section 1-201. 
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'Goods". Section 2-105. 

'Party". Section 1-201. 

'Receipt of goods". Section 2-103. 



"Seller". Section 2-103. 
"Term". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-305. 
1973 Ed., § 28:2-305. 



Key Numbers 

Sales @=» 1(3), 74. 

West I aw Key Number Searches: 343kl(3); 
343k74. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 214. 
C.J.S. Sales §§ 25 to 26, 94 to 96. 



Notes of Decisions 



In general 1 
Escalation clause 



1. In general 

Since the pricing mechanism provided by avi- 
ation fuel supply and purchase contract tied to 
the posted prices as existed under system before 
imposition of government price controls could 
no longer be applied in the context of the two- 
tier pricing system, on remand district court 
was required to determine what was a reason- 
able price for aviation fuel where parties intend- 
ed to pass through some costs of raw materials 
by increasing price of refined product in rela- 
tion to increase in price of crude oil. North 
Central Airlines, Inc. v. Continental Oil Co., 
C.A.D.C.1978, 574 F.2d 582, 187 U.S.App.D.C. 
371. Federal Courts <&* 943 . 1 

2. Escalation clause 

Where aviation fuel purchase and supply con- 
tract containing escalation clause using posted 
prices for particular crude oil as a benchmark 
was executed by parties prior to imposition of 
government price controls when there was only 



one grade of oil, contract's pricing mechanism 
was so indefinite in context of two-tier pricing 
system for new and old oil under price controls 
it could no longer be applied, and since agreed 
standard failed, a reasonable price must be sub- 
stituted while enforcing contract according to 
its remaining terms. D.C.C.E. § 28.2-305(1); 
C.R.S. '73, 4-2-305(1). North Central Airlines, 
Inc. v. Continental Oil Co., C.A.D.C.1978, 574 
F.2d 582, 187 U.S.App.D.C. 371. Sales <^ 
77(1), 78 

Finding of district court, in airline's suit 
against oil company for breach of contract for 
purchase and supply of aviation fuel which con- 
tained an escalation clause using posted price 
for particular grade and weight of crude oil as 
benchmark price to be paid for jet fuel, that 
price bulletins for exempt oil under subsequent 
two-tier pricing system following imposition of 
government control after execution of contract 
did not constitute "posted prices" within mean- 
ing of contract was clearly erroneous. North 
Central Airlines, Inc. v. Continental Oil Co., 
C.A.D.C.1978, 574 F.2d 582, 187 U.S.App.D.C. 
371. Sales &> 87(3) 



§ 28:2—306. Output, requirements and exclusive dealings. 

(1) A term which measures the quantity by the output of the seller or the 
requirements of the buyer means such actual output or requirements as may 
occur in good faith, except that no quantity unreasonably disproportionate to 
any stated estimate or in the absence of a stated estimate to any normal or 
otherwise comparable prior output or requirements may be tendered or de- 
manded. 

(2) A lawful agreement by either the seller or the buyer for exclusive dealing 
in the kind of goods concerned imposes unless otherwise agreed an obligation 
by the seller to use best efforts to supply the goods and by the buyer to use best 
efforts to promote their sale. 

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: 

1. Subsection (1) of this section, in re- 
gard to output and requirements, applies 
to this specific problem the general ap- 
proach of this Act which requires the read- 
ing of commercial background and intent 
into the language of any agreement and 
demands good faith in the performance of 
that agreement. It applies to such con- 
tracts of nonproducing establishments 
such as dealers or distributors as well as to 
manufacturing concerns. 

2. Under this Article, a contract for 
output or requirements is not too indefi- 
nite since it is held to mean the actual 
good faith output or requirements of the 
particular party. Nor does such a con- 
tract lack mutuality of obligation since, 
under this section, the party who will de- 
termine quantity is required to operate his 
plant or conduct his business in good faith 
and according to commercial standards of 
fair dealing in the trade so that his output 
or requirements will approximate a rea- 
sonably foreseeable figure. Reasonable 
elasticity in the requirements is expressly 
envisaged by this section and good faith 
variations from prior requirements are 
permitted even when the variation may be 
such as to result in discontinuance. A 
shutdown by a requirements buyer for lack 
of orders might be permissible when a 
shut-down merely to curtail losses would 
not. The essential test is whether the par- 
ty is acting in good faith. Similarly, a 
sudden expansion of the plant by which 
requirements are to be measured would 
not be included within the scope of the 
contract as made but normal expansion 
undertaken in good faith would be within 
the scope of this section. One of the fac- 
tors in an expansion situation would be 
whether the market price had risen greatly 
in a case in which the requirements con- 
tract contained a fixed price. Reasonable 
variation of an extreme sort is exemplified 
in Southwest Natural Gas Co. v. Oklahoma 
Portland Cement Co., 102 F.2d 630 (CCA. 
10, 1939). This Article takes no position 



as to whether a requirements contract is a 
provable claim in bankruptcy. 

3. If an estimate of output or require- 
ments is included in the agreement, no 
quantity unreasonably disproportionate to 
it may be tendered or demanded. Any 
minimum or maximum set by the agree- 
ment shows a clear limit on the intended 
elasticity. In similar fashion, the agreed 
estimate is to be regarded as a center 
around which the parties intend the varia- 
tion to occur. 

4. When an enterprise is sold, the ques- 
tion may arise whether the buyer is bound 
by an existing output or requirements con- 
tract. That question is outside the scope 
of this Article, and is to be determined on 
other principles of law. Assuming that the 
contract continues, the output or require- 
ments in the hands of the new owner con- 
tinue to be measured by the actual good 
faith output or requirements under the 
normal operation of the enterprise prior to 
sale. The sale itself is not grounds for 
sudden expansion or decrease. 

5. Subsection (2), on exclusive dealing, 
makes explicit the commercial rule em- 
bodied in this Act under which the parties 
to such contracts are held to have impli- 
edly, even when not expressly, bound 
themselves to use reasonable diligence as 
well as good faith in their performance of 
the contract. Under such contracts the 
exclusive agent is required, although no 
express commitment has been made, to 
use reasonable effort and due diligence in 
the expansion of the market or the pro- 
motion of the product, as the case may be. 
The principal is expected under such a 
contract to refrain from supplying any oth- 
er dealer or agent within the exclusive 
territory. An exclusive dealing agreement 
brings into play all of the good faith as- 
pects of the output and requirement prob- 
lems of subsection (1). It also raises ques- 
tions of insecurity and right to adequate 
assurance under this Article. 

Cross References: 

Point 4: Section 2-210. 
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Point 5: Sections 1-203 and 2-609. 
Definitional Cross References: 

"Agreement". Section 1-201 . 
"Buyer". Section 2-103. 
"Contract for sale". Section 2-106. 



"Good faith". Section 1-201. 
"Goods". Section 2-105, 
"Party". Section 1-201. 
"Term". Section 1-20.1. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-306. 
1973 Ed., § 28:2-306. 



Library References 

Key Numbers Encyclopedias 

Sales @=»71(4). 67 Am. Jur. 2d Sales § 249. 

Westlaw Key Number Search: 343k71(4). C.J.S. Sales §§ 178 to 180. 



Notes of Decisions 



Liability 2 
Requirements contracts 



1. Requirements contracts 

Provision of Uniform Commercial Code con- 
cerning requirements contracts does not pre- 
clude good-faith reductions that are highly dis- 
proportionate to normal prior requirements or 
stated estimates. D.C.C.E. § 28:2-306(1). R. A. 
Weaver and Associates, Inc. v. Asphalt Const., 
Inc., C.A.D.C.1978, 587 F.2d 1315, 190 
U.S.App.D.C. 418. Sales @=> 71(4) 

Limestone sales contract providing that esti- 
mated quantities would "be used to canvass 
bids but payment will be made only for actual 
quantities of work completed" and that 
"amount to be paid for will be the actual num- 
ber of square feet of crushed stone paving in- 
stalled, measured in place, and accepted" was 
not contract for fixed amount of limestone, but 



was, rather, a requirements contract; where no 
limestone was required, contract was not 
breached when none was ordered. R. A. Weav- 
er and Associates, Inc. v. Asphalt Const., Inc., 
C.A.D.C.1978, 587 F.2d 1315, 190 U.S.App.D.C. 
418. Sales @=> 71(4) 

2. Liability 

Seller who violates his duty to exercise good 
faith in attempting to secure fulfillment of con- 
dition precedent to requirements contract, 
thereby preventing underlying contract from 
coming into effect, can be held liable under 
District of Columbia law for difference between 
cost to buyer of substitute goods and contract 
price. D.C.Code 1981, §§ 28:2-306(1), 

28:2-610, 28:2-711, 28:2-712. Gatoil (U.S.A.), 
Inc. v. Washington Metropolitan Area Transit 
Authority, C.A.D.C.1986, 801 F.2d 451, 255 
U.S.App.D.C. 237. Sales &=> 418(3) 



§ 28:2-307, Delivery in single lot or several lots. 

Unless otherwise agreed all goods called for by a contract for sale must be 
tendered in a single delivery and payment is due only on such tender but where 
the circumstances give either party the right to make or demand delivery in lots 
the price if it can be apportioned may be demanded for each lot. 

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision; Sec- 
tion 45(1), Uniform Sales Act. 
Changes: Rewritten and expanded. 
Purposes of Changes: 

1. This section applies where the par- 
ties have not specifically agreed whether 



delivery and payment are to be by lots and 
generally continues the essential intent of 
original Act, Section 45(1) by assuming 
that the parties intended delivery to be in a 
single lot. 
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2. Where the actual agreement or the 
circumstances do not indicate otherwise, 
delivery in lots is not permitted under this 
section and the buyer is properly entitled 
to reject for a deficiency in the tender, 
subject to any privilege in the seller to 
cure the tender. 

3. The "but" clause of this section goes 
to the case in which it is not commercially 
feasible to deliver or to receive the goods 
in a single lot as for example, where a 
contract calls for the shipment of ten car- 
loads of coal and only three cars are avail- 
able at a given time. Similarly, in a con- 
tract involving brick necessary to build a 
building the buyer's storage space may be 
limited so that it would be impossible to 
receive the entire amount of brick at once, 
or it may be necessary to assemble the 
goods as in the case of cattle on the range, 
or to mine them. 

In such cases, a partial delivery is not 
subject to rejection for the defect in quan- 
tity alone, if the circumstances do not indi- 
cate a repudiation or default by the seller 
as to the expected balance or do not give 
the buyer ground for suspending his per- 
formance because of insecurity under the 
provisions of Section 2-609. However, in 
such cases the undelivered balance of 
goods under the contract must be forth- 
coming within a reasonable time and in a 
reasonable manner according to the policy 
of Section 2-503 on manner of tender of 
delivery. This is reinforced by the express 
provisions of Section 2-608 that if a lot 
has been accepted on the reasonable as- 



sumption that its nonconformity will be 
cured, the acceptance may be revoked if 
the cure does not seasonably occur. The 
section rejects the rule of Kelly Construc- 
tion Co. v. Hackensack Brick Co., 91 
NJ.L. 585, 103 A. 471, 2 A.L.R. 685 (1918) 
and approves the result in Lynn M. Rang- 
er, Inc. v. Gildersleeve, 106 Conn. 372, 
138 A. 142 (1927) in which a contract was 
made for six carloads of coal then rolling 
from the mines and consigned to the seller 
but the seller agreed to divert the carloads 
to the buyer as soon as the car numbers 
became known to him. He arranged a 
diversion of two cars and then notified the 
buyer who then repudiated the contract. 
The seller was held to be entitled to his full 
remedy for the two cars diverted because 
simultaneous delivery of all of the cars was 
not contemplated by either party. 

4. Where the circumstances indicate 
that, a party has a right to delivery in lots, 
the price may be demanded for each lot if 
it is apportionable. 
Cross References: 

Point 1: Section 1-201. 

Point 2: Sections 2-508 and 2-601. 

Point 3: Sections 2-503, 2-608 and 
2-609. 
Definitional Cross References: 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105. 

"Lot". Section 2-105. 

"Party". Section 1-201. 

"Rights". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-307. 
1973 Ed., § 28:2-307. 



Key Numbers 

Sales ©=> 163. 

Westlaw Key Number Search: 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 535. 
343kl63. C.J.S. Sales § 181. 



28:2-308, Absence of specified place for delivery. 

Unless otherwise agreed: 

(a) the place for delivery of goods is the seller's place of business or if he 
has none his residence; but 
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(b) in a contract for sale of identified goods which to the knowledge of the 
parties at the time of contracting are in some other place, that place is the 
place for their delivery; and 

(c) documents of title may be delivered through customary banking chan- 
nels. 

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Para- 
graphs (a) and (b) — Section 43(1), Uniform 
Sales Act; Paragraph (c) — none. 
Changes: Slight modification in language. 
Purposes of Changes and Mew Matter: 

1. Paragraphs (a) and (b) provide for 
those noncommercial sales and for those 
occasional commercial sales where no 
place or means of delivery has been 
agreed upon by the parties. Where deliv- 
ery by carrier is "required or authorized 
by the agreement", the seller's duties as to 
delivery of the goods are governed not by 
this section but by Section 2-504. 

2. Under paragraph (b) when the 
identified goods contracted for are known 
to both parties to be in some location 
other than the seller's place of business 
or residence, the parties are presumed to 
have intended that place to be the place 
of delivery. This paragraph also applies 
(unless, as would be normal, the circum- 
stances show that delivery by way of doc- 
uments is intended) to a bulk of goods in 
the possession of a bailee. In such a 
case, however, the seller has the addition- 
al obligation to procure the acknowledg- 
ment by the bailee of the buyer's right to 
possession. 

3. Where "customary banking chan- 
nels" call only for due notification by the 
banker that the documents are on hand, 
leaving the buyer himself to see to the 
physical receipt of the goods, tender at the 



buyer's address is not required under 
paragraph (c). But that paragraph merely 
eliminates the possibility of a default by 
the seller if "customary banking channels'' 
have been properly used in giving notice to 
the buyer. Where the bank has purchased 
a draft accompanied by documents or has 
undertaken its collection on behalf of the 
seller, Part .5 of Article 4 spells out its 
duties and relations to its customer. 
Where the documents move forward under 
a letter of credit the Article on Letters of 
Credit spells out the duties and relations 
between the bank, the seller and the buyer, 
4. The rules of this section apply only 
"unless otherwise agreed." The surround- 
ing circumstances, usage of trade, course 
of dealing and course of performance, as 
well as the express language of the parties, 
may constitute an "otherwise agreement". 

Cross References: 

Point 1: Sections 2-504 and 2-505. 

Point 2: Section 2-503. 

Point 3: Section 2-512, Articles 4, Part 

5, and 5. 

Definitional Cross References: 

"Contract for sale". Section 2-106. 
"Deliver} 7 ". Section 1-201. 
"Document of title". Section 1-20.1 . 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-308. 
1973 Ed., § 28:2-308. 



Historical and Statutory Notes 
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Library References 

Key Numbers C.J.S. Sales § 168. 

Sales <^79. 
Westlaw Key Number Search: 343 k7 9. 

Encyclopedias 

67 Am. Jur. 2d Sales § 531. 

Notes of Decisions 

Authority to enter into contract 1 representative lacked either actual or apparent 

authority to enter into contracts on behalf of 

1. Authority to enter into contract manufacturer. Maurice Elec. Supply Co., Inc. 

Even if manufacturer's representative, as v " Anderson Safeway Guard Rail Corp., 1986, 

manufacturer's agent, took action that could be 632 F-Supp. 1082. Principal And Agent <3=> 

deemed acceptance on behalf of its principal, 101(1) 

§ 28:2—309. Absence of specific time provisions; notice of termination. 

(1) The time for shipment or delivery or any other action under a contract if 
not provided in this article or agreed upon shall be a reasonable time. 

(2) Where the contract provides for successive performances but is indefinite 
in duration it is valid for a reasonable time but unless otherwise agreed may be 
terminated at any time by either party. 

(3) Termination of a contract by one party except on the happening of an 
agreed event requires that reasonable notification be received by the other 
party and an agreement dispensing with notification is invalid if its operation 
would be unconscionable. 

(Dec. 30, 1963, 77 Stat. 646, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sub- stances, usage of trade or course of deal- 
section (1) see Sections 43(2), 45(2), m g or performance as well as in an ex- 
47(1) and 48, Uniform Sales Act for policy term Such cases fall outside of this 

continued under this Article; Subsection u . . ^ iU + . r 

,~^ t ,*,-, subsection since in them the time tor ac- 

(2) — none; Subsection (3) — none. . . ,, 

Changes: Completely different in scope. ^ j & • 

Purposes of Changes and New Matter: 2 - The time f °r payment, where not 

, i 4 . , 1N . , 1a n agreed upon, is related to the time for 

1. Subsection (1) requires that all ac- to , ' . 

,i j i ■ , . i delivery; the particular problems which 

tions taken under a sales contract must be j> r k 

taken within a reasonable time where no arise in connection with determining the 

time has been agreed upon. The reason- appropriate time of payment and the time 

able time under this provision turns on the for an ^ inspection before payment which 

criteria as to "reasonable time" and on ls both allowed b Y law and demanded by 

good faith and commercial standards set the Wer are covered in Section 2-513. 

forth in Sections 1-203, 1-204 and 2-103. 3. The facts in regard to shipment and 

It thus depends upon what constitutes ac- delivery differ so widely as to make de- 

ceptable commercial conduct in view of tailed provision for them in the text of this 

the nature, purpose and circumstances of Article impracticable. The applicable 

the action to be taken. Agreement as to a principles, however, make it clear that sur- 

definite time, however, may be found in a prise is to be avoided, good faith judgment 

term implied from the contractual circum- is to be protected, and notice or negotia- 
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don to reduce the uncertainty to certainty 
is to be favored. 

4. When the time for delivery is left 
open, unreasonably early offers of or de- 
mands for delivery are intended to be read 
under this Article as expressions of desire 
or intention, requesting the assent or ac- 
quiescence of the other party, not as final 
positions which may amount without more 
to breach or to create breach by the other 
side. See Sections 2-207 and 2-609. 

5. The obligation of good faith under 
this Act requires reasonable notification 
before a contract may be treated as 
breached because a reasonable time for 
delivery or demand has expired. This op- 
erates both in the case of a contract origi- 
nally indefinite as to time and of one sub- 
sequently made indefinite by waiver. 

When both parties let an originally rea- 
sonable time go by in silence, the course of 
conduct under the contract may be viewed 
as enlarging the reasonable time for ten- 
der or demand of performance. The con- 
tract may be terminated by abandonment. 

6. Parties to a contract are not re- 
quired in giving reasonable notification to 
fix, at peril of breach, a time which is in 
fact reasonable in the unforeseeable judg- 
ment of a later trier of fact. Effective 
communication of a proposed time limit 
calls for a response, so that failure to reply 
will make out acquiescence. Where objec- 
tion is made, however, or if the demand is 
merely for information as to when goods 
will be delivered or will be ordered out, 
demand for assurances on the ground of 
insecurity may be made under this Article 
pending further negotiations. Only when 
a party insists on undue delay or on rejec- 
tion of the other party's reasonable pro- 
posal is there a question of flat breach 
under the present section. 

7. Subsection (2) applies a commer- 
cially reasonable view to resolve the con- 
flict which has arisen in the cases as to 
contracts of indefinite duration. The "rea- 
sonable time" of duration appropriate to a 



given arrangement is limited by the cir- 
cumstances. When the arrangement has 
been carried on by the parties over the 
years, the "reasonable time" can continue 
indefinitely and the contract will not ter- 
minate until notice. 

8. Subsection (3) recognizes that the 
application of principles of good faith and 
sound commercial practice normally call 
for such notification of the termination of 
a going contract relationship as will give 
the other party reasonable time to seek a 
substitute arrangement. An agreement 
dispensing with notification or limiting the 
time for the seeking of a substitute ar- 
rangement is, of course, valid under this 
subsection unless the results of putting it 
into operation would be the creation of an 
unconscionable state of affairs. 

9. Justifiable cancellation for breach is 
a remedy for breach and is not the kind of 
termination covered by the present subsec- 
tion. 

10. The requirement of notification is 
dispensed with where the contract pro- 
vides for termination on the happening of 
an "agreed event." "Event" is a term 
chosen here to contrast with "option" or 
the like. 

Cross References: 

Point 1: Sections 1-203, 1-204 and 
2-103. 

Point 2: Sections 2-320, 2-321, 2-504, 
and 2-511 through 2-514. 

Point 5: Section 1-203. 

Point 6: Section 2-609. 

Point 7: Section 2-204. 

Point 9: Sections 2-106, 2-318, 2-610 
and 2-703. 

Definitional Cross References: 

"Agreement". Section 1-201. 
"Contract". Section 1-201. 
"Notification". Section 1-201. 
"Party". Section 1-201. 
"Reasonable time". Section 1-204. 
"Termination". Section 2-106. 
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Prior Codifications 

1981 Ed., § 28:2-309. 
1973 Ed., § 28:2-309. 



Key Numbers 

Sales <S=»8 1(2), 84, 107, 127. 
Westlaw Key Number Searches: 
343k84; 343kl07; 343kl27. 



In general 1 

Authority to enter into contract 

Offer 3 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 532. 
343k81(2); C.J.S. Sales §§ 108, 119, 141 to 143, 

171, 204. 



169 to 



Notes of Decisions 

632 F.Supp. 
101(1) 



1082. Principal And Agent <$=> 



1. In general 

Under District of Columbia law, contract to 
supply restaurant chain with meat was a con- 
tract at will where one party was in breach due 
to default. Goldstein v. S & A Restaurant 
Corp., 1985, 622 F.Supp. 139. Sales <S= 84 

2. Authority to enter into contract 

Even if manufacturer's representative, as 
manufacturer's agent, took action that could be 
deemed acceptance on behalf of its principal, 
representative lacked either actual or apparent 
authority to enter into contracts on behalf of 
manufacturer. Maurice Elec. Supply Co., Inc. 
v. Anderson Safeway Guard Rail Corp., 1986, 



3. Offer 

November price quote on electric fixtures to 
be used in construction project was not excep- 
tion to general rule that mere price quotation is 
not offer, but rather invitation to enter into 
negotiations, or mere suggestion to induce of- 
fers by others; record did not support conclu- 
sion that, as genera] rule, in electrical supply 
industry, offers are made with sufficient detail 
as to be "definite and certain," or that they are 
made with intent of seller that their acceptance 
shall bind seller to contract, and home office 
acceptance, which was required to be in writing 
to clarify specifications and terms of sales, had 
never occurred with respect to price quotation. 
Maurice Elec. Supply Co., Inc. v. Anderson 
Safeway Guard Rail Corp., 1986, 632 F.Supp. 
1082. Sales <&= 22(1) 



§ 28:2—310, Open time for payment or running of credit; authority to ship 
under reservation. 

Unless otherwise agreed: 

(a) payment is due at the time and place at which the buyer is to receive 
the goods even though the place of shipment is the place of delivery; and 

(b) if the seller is authorized to send the goods he may ship them under 
reservation, and may tender the documents of title, but the buyer may inspect 
the goods after their arrival before payment is due unless such inspection is 
inconsistent with the terms of the contract (section 28:2-513); and 

(c) if delivery is authorized and made by way of documents of title 
otherwise than by paragraph (b) then payment is due at the time and place at 
which the buyer is to receive the documents regardless of where the goods 
are to be received; and 

(d) where the seller is required or authorized to ship the goods on credit 
the credit period runs from the time of shipment but post-dating the invoice 
or delaying its dispatch will correspondingly delay the starting of the credit 
period. 



(Dec. 30, 1963, 77 Stat. 646, Pub. L. 



3-243, § 1.) 
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Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- 
tions 42 and 47(2), Uniform Sales Act. 
Changes: Completely rewritten in this and 
other sections. 

Purposes of Changes: This section is 
drawn to reflect modern business methods 
of dealing at a distance rather than face to 
face. Thus: 



1. Paragraph (a) provides that payment 
is due at the time and place "the buyer is 
to receive the goods" rather than at the 
point of delivery except in documentary 
shipment cases (paragraph (c) ). This 
grants an opportunity for the exercise by 
the buyer of his preliminary right to in- 
spect before paying even though under the 
delivery term the risk of loss may have 
previously passed to him or the running of 
the credit period has already started. 

2. Paragraph (b) while providing for 
inspection by the buyer before he pays, 
protects the seller. He is not required to 
give up possession of the goods until he 
has received payment, where no credit has 
been contemplated by the parties. The 
seller may collect through a bank by a 
sight draft against an order bill of lading 
"hold until arrival; inspection allowed." 
The obligations of the bank under such a 
provision are set forth in Part 5 of Article 
4. In the absence of a credit term, the 
seller is permitted to ship under reserva- 
tion and if he does payment is then due 
where and when the buyer is to receive the 
documents. 

3. Unless otherwise agreed, the place 
for the receipt of the documents and pay- 
ment is the buyer's city but the time for 
payment is only after arrival of the goods, 
since under paragraph (b), and Sections 
2-512 and 2-513 the buyer is under no 
duty to pay prior to inspection. 

4. Where the mode of shipment is such 
that goods must be unloaded immediately 



upon arrival, too rapidly to permit ade- 
quate inspection before receipt, the seller 
must be guided by the provisions of this 
Article on inspection which provide that if 
the seller wishes to demand payment be- 
fore inspection, he must put an appropri- 
ate term into the contract. Even requiring 
payment against documents will not of it- 
self have this desired result if the docu- 
ments are to be held until the arrival of the 
goods. But under (b) and (c) if the terms 
are C.I.F., C.O.D., or cash against docu- 
ments payment may be due before inspec- 
tion. 

5. Paragraph (d) states the common 
commercial understanding that an agreed 
credit period runs from the time of ship- 
ment or from that dating of the invoice 
which is commonly recognized as a repre- 
sentation of the time of shipment. The 
provision concerning any delay in sending 
forth the invoice is included because such 
conduct results in depriving the buyer of 
his full notice and warning as to when he 
must be prepared to pay. 
Cross References: 

Generally: Part 5. 

Point 1: Section 2-509. 

Point 2: Sections 2-505, 2-511, 2-512, 
2-5.13 and Article 4. 

Point 3: Sections 2-308(b), 2-512 and 
2-513. 

Point 4: Section 2-51 3(3)(b). 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Delivery". Section 1-201. 
"Document of title". Section 1-201. 
"Goods". Section 2-105. 
"Receipt of goods". Section 2-103. 
"Seller". Section 2-103. 
"Send". Section 1-201. 
"Term". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-310. 
1973 Ed., § 28:2-310. 



Historical and Statutory Notes 
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Library References 

Key Numbers CJ.S. Sales § 208. 

Sales <^82. 
Westlaw Key Number Search: 343k82. 

Encyclopedias 

67 Am. Jur. 2d Sales § 667. 

Notes of Decisions 

Breach of contract 1 D.C.C.E. §§ 28:2-310, 28:2-513, 28:2-607. Ru- 

bewa Products Co. v. Watson's Quality Turkey 

1 Breach of contract Products, Inc. (App. 1968) 242 A.2d 609. Fed- 

" T1 tit. j r i eral Courts ^ 1066; Sales <$=> 417 

Where turkev broker s remedy lor turkey pro- , 

ducer's breach" of sales contract was not limited Rescission is not the buyer s only remedy tor 

to rescission and sales contract did not provide a breach of warranty; the buyer may also affirm 

for inspection upon delivery to broker, trial the contract and seek damages for its breach, 

court's finding that place of inspection was D.C.C.E. §§ 28:2-310, 28:2-513, 28:2-607. Ru- 

point of delivery rather than ultimate destina- bewa Products Co. v. Watson's Quality Turkey 

tion was reversible error in broker's action Products, Inc. (App. 1968) 242 A. 2d 609. Sales 

against producer for breach of contract. ®=> 425 

§ 28:2-3 1 1 . Options and cooperation respecting performance. 

(1) An agreement for sale which is otherwise sufficiently definite (subsection 
(3) of section 28:2-204) to be a contract is not made invalid by the fact that it 
leaves particulars of performance to be specified by one of the parties. Any 
such specification must be made in good faith and within limits set by 
commercial reasonableness. 

(2) Unless otherwise agreed specifications relating to assortment of the goods 
are at the buyer's option and except as otherwise provided in subsections (1) (c) 
and (3) of section 28:2-319 specifications or arrangements relating to shipment 
are at the seller's option. 

(3) Where such specification would materially affect the other party's perfor- 
mance but is not seasonably made or where one party's cooperation is neces- 
sary to the agreed performance of the other but is not seasonably forthcoming, 
the other party in addition to all other remedies: 

(a) is excused for any resulting delay in his own performance; and 

(b) may also either proceed to perform in any reasonable manner or after 
die time for a material part of his own performance treat the failure to 
specify or to cooperate as a breach by failure to deliver or accept the goods. 

(Dec. 30, 1963, 77 Stat. 647, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. The party to whom the agreement gives 
Purposes: power to specify the missing details is re- 

quired to exercise good faith and to act in 
1. Subsection (1) permits the parties to accordance with commercial standards so 
leave certain detailed particulars of perfor- that there is no surprise and the range of 
mance to be filled in by either of them permissible variation is limited by what is 
without running the risk of having the commercially reasonable. The "agree- 
contract invalidated for indefiniteness. ment" which permits one party so to spec- 
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ify may be found as well in a course of 
dealing, usage of trade, or implication 
from circumstances as in explicit language 
used by the parties. 

2. Options as to assortment of goods or 
shipping arrangements are specifically re- 
served to the buyer and seller respectively 
under subsection (2) where no other ar- 
rangement has been made. This section 
rejects the test which mechanically and 
without regard to usage or the purpose of 
the option gave the option to the party 
"first under a duty to move" and applies 
instead a standard commercial interpreta- 
tion to these circumstances. The "unless 
otherwise agreed" provision of this subsec- 
tion covers not only express terms but the 
background and circumstances which en- 
ter into the agreement. 

3. Subsection (3) applies when the ex- 
ercise of an option or cooperation by one 
party is necessary to or materially affects 
the other party's performance, but it is not 
seasonably forthcoming; the subsection 
relieves the other party from the necessity 
for performance or excuses his delay in 
performance as the case may be. The 
contract-keeping party may at his option 
under this subsection proceed to perform 
in any commercially reasonable manner 
rather than wait. In addition to the spe- 
cial remedies provided, this subsection 
also reserves "all other remedies". The 
remedy of particular importance in this 



connection is that provided for insecurity. 
Request may also be made pursuant to the 
obligation of good faith for a reasonable 
indication of the time and manner of per- 
formance for which a party is to hold 
himself ready. 

4. The remedy provided in subsection 
(3) is one which does not operate in the 
situation which falls within the scope of 
Section 2-614 on substituted performance. 
Where the failure to cooperate results 
from circumstances set forth in that Sec- 
tion, the other party is under a duty to 
proffer or demand (as the case may be) 
substitute performance as a condition to 
claiming rights against the noncooperating 
party. 

Cross References: 

Point 1: Sections 1-201, 2-204 and 
1-203. 
Point 3: Sections 1-203 and 2-609. 
Point 4: Section 2-614. 

Definitional Cross References: 

"Agreement". Section 1-201. 
"Buyer". Section 2-103. 
"Contract for sale". Section 2-106. 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Remedy". Section 1-201. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 



Prior Codifications 

1981. Ed., § 28:2-311. 
1973 Ed., § 28:2-311. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28:2-319. 



Key Numbers 

Sales <^1(4), 64, 83, 154. 
Westlaw Key Number Searches: 
343k64; 343k83; 343kl54. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 510. 
C.J.S. Sales §§ 74 to 75, 82, 157. 



343kl(4); 
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§ 28:2-3 12. Warranty of title and against infringement; buyer's obligation 
against infringement. 

(1) Subject to subsection (2) there is in a contract for sale a warranty by the 
seller that: 

(a) the title conveyed shall be good, and its transfer rightful; and 

(b) the goods shall be delivered free from any security interest or other lien 
or encumbrance of which the buyer at the time of contracting has no 
knowledge. 

(2) A warranty under subsection (1) will be excluded or modified only by 
specific language or by circumstances which give the buyer reason to know that 
the person selling does not claim title in himself or that he is purporting to sell 
only such right or title as he or a third person may have. 

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in 
goods of the kind warrants that the goods shall be delivered free of the rightful 
claim of any third person by way of infringement or the like but a buyer who 
furnishes specifications to the seller must hold the seller harmless against any 
such claim which arises out of compliance with the specifications. 

(Dec. 30, 1963, 77 Stat. 647, Pub. L. 88-243 ; § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tion 13, Uniform Sales Act. 
Changes: Completely rewritten, the provi- 
sions concerning infringement being new. 
Purposes of Changes: 

1. Subsection (1) makes provision for a 
buyer's basic needs in respect to a title 
which he in good faith expects to acquire 
by his purchase, namely, that he receive a 
good, clean title transferred to him also in 
a rightful manner so that he will not be 
exposed to a lawsuit in order to protect it. 

The warranty extends to a buyer wheth- 
er or not the seller was in possession of 
the goods at the time the sale or contract 
to sell was made. 

The warranty of quiet possession is abol- 
ished. Disturbance of quiet possession, 
although not mentioned specifically, is one 
way, among many, in which the breach of 
the warranty of title may be established. 

The "knowledge" referred to in subsec- 
tion 1(b) is actual knowledge as distinct 
from notice. 

2. The provisions of this Article requir- 
ing notification to the seller within a rea- 
sonable time after the buyer's discovery of 
a breach apply to notice of a breach of the 



warranty of title, where the seller's breach 
was innocent. However, if the seller's 
breach was in bad faith he cannot be per- 
mitted to claim that he has been misled or 
prejudiced by the delay in giving notice. 
In such case the "reasonable" time for 
notice should receive a very liberal inter- 
pretation. Whether the breach by the sell- 
er is in good or bad faith Section 2-725 
provides that the cause of action accrues 
when the breach occurs. Under the provi- 
sions of that section the breach of the 
warranty of good title occurs when tender 
of delivery is made since the warranty is 
not one which extends to "future perfor- 
mance of the goods." 

3. When the goods are part of the sell- 
er's normal stock and are sold in his nor- 
mal course of business, it is his duty to see 
that no claim of infringement of a patent 
or trademark by a third party will mar the 
buyer's title. A sale by a person other 
than a dealer, however, raises no implica- 
tion in its circumstances of such a warran- 
ty. Nor is there such an implication when 
the buyer orders goods to be assembled, 
prepared or manufactured on his own 
specifications. If, in such a case, the re- 
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suiting product infringes a patent or trade- 
mark, the liability will run from buyer to 
seller. There is, under such circum- 
stances, a tacit representation on the part 
of the buyer that the seller will be safe in 
manufacturing according to the specifica- 
tions, and the buyer is under an obligation 
in good faith to indemnify him for any loss 
suffered. 

4. This section rejects the cases which 
recognize the principle that infringements 
violate the warranty of title but deny the 
buyer a remedy unless he has been ex- 
pressly prevented from using the goods. 
Under this Article "eviction" is not a nec- 
essary condition to the buyer's remedy 
since the buyer's remedy arises immedi- 
ately upon receipt of notice of infringe- 
ment; it is merely one way of establishing 
the fact of breach. 

5. Subsection (2) recognizes that sales 
by sheriffs, executors, certain foreclosing 
lienors and persons similarly situated may 
so out of the ordinary commercial course 
that their peculiar character is immediate- 
ly apparent to the buyer and therefore no 
personal obligation is imposed upon the 
seller who is purporting to sell only an 
unknown or limited right. This subsection 
does not touch upon and leaves open all 
questions of restitution arising in such 
cases, when a unique article so sold is 
reclaimed by a third party as the rightful 
owner. 



Foreclosure sales under Article 9 are 
another matter. Section 9-610 provides 
that a disposition of collateral under that 
section includes warranties such as those 
imposed by this section on a voluntary 
disposition of property of the kind in- 
volved. Consequently, unless properly ex- 
cluded under subsection (2) or under the 
special provisions for exclusion in Section 
9-610, a disposition under Section 9-610 
of collateral consisting of goods includes 
the warranties imposed by subsection (.1) 
and, if applicable, subsection (3). 

6. The warranty of subsection (1) is not 
designated as an "implied" warranty, and 
hence is not subject to Section 2-316(3). 
Disclaimer of the warranty of title is gov- 
erned instead by subsection (2), which re- 
quires either specific language or the de- 
scribed circumstances. 
Cross References: 

Point 1: Section 2-403. 

Point 2: Sections 2-607 and 2-725. 

Point 3: Section 1-203. 

Point 4: Sections 2-609 and 2-725. 

Point 6: Section 2-316. 
Definitional Cross References: 

"Buyer". Section 2-103. 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105. 

"Person". Section 1-201. 

"Right". Section 1-201. 

"Seller". Section 2-103. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-312. 
1973 Ed., § 28:2-312. 

Cross References 
Section References 

This section is referred to in §§ 28:2-607 and 28-3904. 



Library References 

Key Numbers Encyclopedias 

Sales <3=*263. 67A Am. Jur. 2d Sales § 795. 

Westlaw Key Number Search: 343k263. C.J.S. Sales §§ 261, 272. 
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936 Practising Law Institute Corporate Law 



and Practice 321. 



Notes of Decisions 



In general 1 of heating and air conditioning system in home 
where there was no evidence presented of rea- 

111 sonable cost of completing contract which 

1. In general 1 1 1 . ^ . b r , 

Homeowner could not recover from contrac- would h f e been appropriate measure oi dam- 
tor and its owner for breach of contract based a £ es - Adams v - AB - & A - lnc -> 1992 - 613 A2d 
on failure of contractor to complete installation 858. Damages <£=> 163(1) 

§ 28:2—313. Express warranties by affirmation, promise, description, sam- 
ple. 

(1) Express warranties by the seller are created as follows: 

(a) Any affirmation of fact or promise made by the seller to the buyer 
which relates to the goods and becomes part of the basis of the bargain 
creates an express warranty that the goods shall conform to the affirmation 
or promise. 

(b) Any description of the goods which is made part of the basis of the 
bargain creates an express warranty that the goods shall conform to the 
description. 

(c) Any sample or model which is made part of the basis of the bargain 
creates an express warranty that the whole of the goods shall conform to the 
sample or model. 

(2) It is not necessary to the creation of an express warranty that the seller 
use formal words such as "warrant" or "guarantee" or that he have a specific 
intention to make a warranty, but an affirmation merely of the value of the 
goods or a statement purporting to be merely the seller's opinion or commen- 
dation of the goods does not create a warranty. 

(Dec. 30, 1963, 77 Stat. 647/ Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- will arise in such a situation unless unmis- 

tions 12, 14 and 16, Uniform Sales Act. takably negated. 

Changes: Rewritten. This section reverts to the older case law 

Purposes of Changes: To consolidate and insofar as the warranties of description 

systematize basic principles with the result and sample are designated "express" rath- 

that: er than "implied". 

_ ,, . ,, .. , 2. Although this section is limited in its 

1. Express warranties rest on dick- A A . . . .. 

r scope and direct purpose to warranties 

ered aspects of the individual bargain, made by the seUer tQ the buyer as part of a 

and go so clearly to the essence of that contract for sa i e? tne warranty sections of 

bargain that words of disclaimer in a form tnis Article are not designed in any way to 

are repugnant to the basic dickered terms. disturb those lines of case law growth 

"Implied" warranties rest so clearly on a which have recognized that warranties 

common factual situation or set of condi- need not be confined either to sales con- 

tions that no particular language or action tracts or to the direct parties to such a 

is necessary to evidence them and they contract. They may arise in other appro- 
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priate circumstances such as in the case of 
bailments for hire, whether such bailment 
is itself the main contract or is merely a 
supplying of containers under a contract 
for the sale of their contents. The provi- 
sions of Section 2-318 on third party bene- 
ficiaries expressly recognize this case law 
development within one particular area. 
Beyond that, the matter is left to the case 
law with the intention that the policies of 
this Act may offer useful guidance in deal- 
ing with further cases as they arise. 

3, The present section deals with affir- 
mations of fact by the seller, descriptions 
of the goods or exhibitions of samples, 
exactly as any other part of a negotiation 
which ends in a contract is dealt with. No 
specific intention to make a warranty is 
necessary if any of these factors is made 
part of the basis of the bargain. In actual 
practice affirmations of fact made by the 
seller about the goods during a bargain 
are regarded as part of the description of 
those goods; hence no particular reliance 
on such statements need be shown in or- 
der to weave them into the fabric of the 
agreement. Rather, any fact which is to 
take such affirmations, once made, out of 
the agreement requires clear affirmative 
proof. The issue normally is one of fact. 

4. In view of the principle that the 
whole purpose of the law of warranty is to 
determine what it is that the seller has in 
essence agreed to sell, the policy is 
adopted of those cases which refuse except 
in unusual circumstances to recognize a 
material deletion of the seller's obligation. 
Thus, a contract is normally a contract for 
a sale of something describable and de- 
scribed. A clause generally disclaiming 
"all warranties, express or implied" can- 
not reduce the seller's obligation with re- 
spect to such description and therefore 
cannot be given literal effect under Section 
2-316. 

This is not intended to mean that the 
parties, if they consciously desire, cannot 
make their own bargain as they wish. But 
in determining what they have agreed 
upon good faith is a factor and consider- 
ation should be §given to the fact that the 



probability is small that a real price is 
intended to be exchanged for a pseudo- 
obligation. 

5. Paragraph (l)(b) makes specific 
some of the principles set forth above 
when a description of the goods is given by 
the seller. 

A description need not be by words. 
Technical specifications, blueprints and 
the like can afford more exact description 
than mere language and if made part of 
the basis of the bargain goods must con- 
form with them. Past deliveries may set 
the description of quality, either expressly 
or impliedly by course of dealing. Of 
course, all descriptions by merchants must 
be read against the applicable trade usages 
with the general rules as to merchantabili- 
ty resolving any doubts. 

6, The basic situation as to statements 
affecting the true essence of the bargain is 
no different when a sample or model is 
involved in the transaction. This section 
includes both a "sample" actually drawn 
from the bulk of goods which is the subject 
matter of the sale, and a "model" which is 
offered for inspection when the subject 
matter is not at hand and which has not 
been drawn from the bulk of the goods. 

Although the underlying principles are 
unchanged, the facts are often ambiguous 
when something is shown as illustrative, 
rather than as a straight sample. In gen- 
eral, the presumption is that any sample or 
model just as any affirmation of fact is 
intended to become a basis of the bargain. 
But there is no escape from the question of 
fact. When the seller exhibits a sample 
purporting to be drawn from an existing 
bulk, good faith of course requires that the 
sample be fairly drawn. But in mercantile 
experience the mere exhibition of a "sam- 
ple" does not of itself show whether it is 
merely intended to "suggest" or to "be" 
the character of the subject-matter of the 
contract. The question is whether the sell- 
er has so acted with reference to the sam- 
ple as to make him responsible that the 
whole shall have at least the values shown 
by it. The circumstances aid in answering 
this question. If the sample has been 



528 



SALES 

drawn from an existing bulk, it must be 
regarded as describing values of the goods 
contracted for unless it is accompanied by 
an unmistakable denial of such responsi- 
bility. If, on the other hand, a model of 
merchandise not on hand is offered, the 
mercantile presumption that it has become 
a literal description of the subject matter is 
not so strong, and particularly so if modifi- 
cation on the buyer's initiative impairs any 
feature of the model. 

7. The precise time when words of de- 
scription or affirmation are made or sam- 
ples are shown is not material. The sole 
question is whether the language or sam- 
ples or models are fairly to be regarded as 
part of the contract. If language is used 
after the closing of the deal (as when the 
buyer when taking delivery asks and re- 
ceives an additional assurance), the war- 
ranty becomes a modification, and need 
not be supported by consideration if it is 
otherwise reasonable and in order (Sec- 
tion 2-209). 

8. Concerning affirmations of value or 
a seller's opinion or commendation under 
subsection. (2), the basic question remains 
the same: What statements of the seller 
have in the circumstances and in objective 
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judgment become part of the basis of the 
bargain? As indicated above, all of the 
statements of the seller do so unless good 
reason is shown to the contrary. The pro- 
visions of subsection (2) are included, 
however, since common experience dis- 
closes that some statements or predictions 
cannot fairly be viewed as entering into 
the bargain. Even as to false statements 
of value, however, the possibility is left 
open that a remedy may be provided by 
the law relating to fraud or misrepresenta- 
tion. 
Cross References: 

Point 1: Section 2-316. 

Point 2: Sections 1-102(3) and 2-318. 

Point 3: Section 2-31 6(2)(b). 

Point 4: Section 2-316. 

Point 5: Sections 1-205(4) and 2-314. 

Point 6: Section 2-316. 

Point 7: Section 2-209. 

Point 8. Section 1-103. 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Conforming". Section 2-106. 
"Goods". Section 2-105. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-313. 
1973 Ed., § 28:2-313. 



Cross References 
Section References 

This section is referred to in § 28-3904. 

Library References 
Key Numbers Encyclopedias 

Sales ©=259. 67A Am. Jur. 2d Sales § 731. 

Westlaw Key Number Search: 343k259. C.J.S. Sales § 242. 



Choice of law 2 
Construction and application 1 
Evidence 5 
Limitation of actions 3 



Motes of Decisions 

Practice and procedure 4 



1 . Construction and application 

In view of (act that true strength of concrete 
would not be revealed until after 28-day curing 
period had elapsed, buyer's use of concrete 
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originating at seller's plant even though tests 
performed at jobsite indicated that concrete 
contained air in excess of normal bounds did 
not constitute negligent or malicious act on part 
of buyer so as to absolve seller from breach of 
warranty. D.C.C.E. §§ 28:2-313 to 28:2-315, 
28:2-714, 28:2-715. Bevard v. Howat Concrete 
Co., C.A.D.C.1970, 433 F.2d 1202, 140 U.S.App. 
D.C. 96. Sales ®=> 430 

District of Columbia's (D.C.) express warranty 
statute requires buyers who have accepted 
goods from sellers to notify those sellers within 
reasonable time when buyer contends that there 
has been breach by seller of terms and condi- 
tions of sale; constructive notice, if established, 
will satisfy this requirement. D.C. Code 1981, 
§§ 28:2-313, 28:2-607(3)(a). Witherspoon v. 
Philip Morris Inc., 1997, 964 F.Supp. 455. 
Sales <3=> 285(1), 285(3) 

Where seller willfully fails to disclose defect 
in its product, seller cannot raise buyer's failure 
to inform seller of that defect as affirmative 
defense to buyer's action under District of Co- 
lumbia's (D.C.) express warranty statute. 
D.C. Code 1981, §§ 28:2-313, 28:2-607(3)(a). 
Witherspoon v. Philip Morris Inc., 1997, 964 
F.Supp. 455. Sales ®=> 430 

Where distributor of carbon dioxide entered 
into negotiations for purchase of surplus carbon 
dioxide of brewer and demanded and was fur- 
nished a sample which distributor tested and 
found of satisfactory quality and odor free and 
past deliveries aggregating over 700,000 pounds 
of carbon dioxide had been picked up by buyer- 
distributor from brewer with no deviation from 
quality of sample or any objectionable odor 
which formed basis of suit by bottler against 
distributor, sample must be considered as de- 
scribing values of goods contracted for from 
brewer in absence of a clear, convincing and 
unmistakable denial of such responsibility. 
D.C.C.E. § 28:2-313(l)(c). Rock Creek Ginger 
Ale Co., Inc. v. Thermice Corp., 1971, 352 
F.Supp. 522. Sales <$=> 73 

2. Choice of law 

With respect to negligence and strict liability 
claims involving alleged defect in riding lawn 
tractor, no true conflict existed between law of 
District of Columbia and law of Maryland, even 
though Maryland imposed cap on noneconomic 
damages; policy underlying cap would not be 
advanced by application of Maryland law inas- 
much as none of defendants was located in 
Maryland, did. business in Maryland, or engaged 
in conduct in Maryland relating to plaintiffs' 
claims. Long v. Sears Roebuck & Co., 1995, 
877 F.Supp. 8. Damages <$=> 2; Products Lia- 
bility <$=> 3 
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No true conflict existed between District of 
Columbia law and Maryland law with respect to 
plaintiffs' breach of warranty claims, and feder- 
al court sitting in diversity in the District of 
Columbia would apply District of Columbia law 
to such claims; pertinent Uniform Commercial 
Code sections had been adopted and codified in 
both jurisdictions. Long v. Sears Roebuck & 
Co., 1995, 877 F.Supp. 8. Sales @=> 425 

3. Limitation of actions 

Discovery rule did not apply to District of 
Columbia statute of limitations governing 
breach of warranty products liability claims 
arising under Uniform Commercial Code. 
D.C.Code 1981, § 28:2-725(1, 2). Long v. 
Sears Roebuck & Co., 1995, 877 F.Supp. 8. 
Limitation Of Actions <$=> 95(9) 

4. Practice and procedure 

To succeed on breach of warranty claim un- 
der District of Columbia (D.C.) law, plaintiff 
must prove notice as well as that defendant 
breached express promise made about product 
sold. D.C.Code 1981, §§ 28:2-313, 

28:2-607(3)(a). Witherspoon v. Philip Morris 
Inc., 1997, 964 F.Supp. 455. Sales <3=» 284(1), 
285(1) 

Smoker's widower's claim that defendant to- 
bacco company's failure to disclose known ad- 
dictiveness of nicotine implied a warranty that 
its cigarettes were not addictive did not state 
claim under District of Columbia (D.C.) law for 
breach of express warranty; plaintiff failed to 
plead anv express promise made by defendant. 
D.C.Code 1981, §28:2-313. Witherspoon v. 
Philip Morris Inc., 1997, 964 F.Supp. 455. 
Sales <$=> 434 

Plaintiffs in products liability action involving 
allegedly defective riding lawn tractor were not 
entitled to jury charge on doctrine of res ipsa 
loquitur; plaintiffs could not show that injury 
sustained as result of rollover did not result 
from some factor other than defendants' negli- 
gence, that injuries did not normally happen 
absent negligence, or that there was no inter- 
vening cause. Long v. Sears Roebuck & Co., 
1995, 877 F.Supp. 8. Products Liability <$=> 97 

5. Evidence 

In action by concrete subcontractor against 
concrete supplier for breaches of contract and 
warranty arising from delivery and use of defec- 
tive concrete, evidence supported trial court's 
conclusion that supplier was liable under alter- 
native theories of breach of contract and breach 
of implied and express warranties. D.C.C.E. 
§§ 28:2-313 to 28:2-315. District Concrete Co., 
Inc. v. Bernstein Concrete Corp., 1980, 418 
A.2d 1030. Sales <£=> 417, 441(1) 
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§ 28:2-314* Implied warranty: merchantability; usage of trade. 

(1) Unless excluded or modified (section 28:2-316), a warranty that the 
goods shall be merchantable is implied in a contract for their sale if the seller is 
a merchant with respect to goods of that kind. Under this section the serving 
for value of food or drink to be consumed either on the premises or elsewhere 
is a sale. 

(2) Goods to be merchantable must be at least such as 

(a) pass without objection in the trade under the contract description; and 

(b) in the case of fungible goods, are of fair average quality within the 
description; and 

(c) are fit for the ordinary purposes for which such goods are used; and 

(d) run, within the variations permitted by the agreement, of even kind, 
quality and quantity within each unit and among all units involved; and 

(e) are adequately contained, packaged, and labeled as the agreement may 
require; and 

(f) conform to the promises or affirmations of fact made on the container 
or label if any. 

(3) Unless excluded or modified (section 28:2—316), or implied warranties 
may arise from course of dealing or usage of trade. 

(Dec. 30, 1963, 77 Stat 648, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- the words 'grower or manufacturer or 

tion 15(2), Uniform Sales Act. not " w hich appeared in Section 15(2) of 

Changes: Completely rewritten. the Uniform Sales Act does not restrict the 

Purposes of Changes: This section, drawn applicability of this section, 

in view of the steadily developing case law 3 A spec if ic designation of goods by 

that S !S hl t0 k the W er does not exclude the seller's 

obligation that they be fit for the general 

1. The seller's obligation applies to purposes appropriate to such goods. A 
present sales as well as to contracts to sell contract for the sale of second-hand goods, 
subject to the effects of any examination of however, involves only such obligation as 
specific goods. (Subsection (2) of Section is appropriate to such goods for that is 
2-316). Also, the warranty of merchanta- their contract description. A person mak- 
bility applies to sales for use as well as to ing an isolated sale of goods is not a "mer- 
sales for resale. chant" within the meaning of the full 

2. The question when the warranty is scope of this section and, thus, no warran- 
imposed turns basically on the meaning of ty of merchantability would apply. His 
the terms of the agreement as recognized knowledge of any defects not apparent on 
in the trade. Goods delivered under an inspection would, however, without need 
agreement made by a merchant in a given for express agreement and in keeping with 
line of trade must be of a quality compara- the underlying reason of the present sec- 
ble to that generally acceptable in that line tion and the provisions on good faith, im- 
of trade under the description or other pose an obligation that known material 
designation of the goods used in the agree- but hidden defects be fully disclosed, 
ment. The responsibility imposed rests on 4. Although a seller may not be a 
any merchant-seller, and the absence of "merchant" as to the goods in question, if 
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he states generally that they are "guaran- 
teed" the provisions of this section may 
furnish a guide to the content of the result- 
ing express warranty. This has particular 
significance in the case of second-hand 
sales, and has further significance in limit- 
ing the effect of fine-print disclaimer 
clauses where their effect would be incon- 
sistent with large-print assertions of "guar- 
antee". 

5. The second sentence of subsection 

(1) covers the warranty with respect to 
food and drink. Serving food or drink for 
value is a sale, whether to be consumed on 
the premises or elsewhere. Cases to the 
contrary are rejected. The principal war- 
ranty is that stated in subsections (1) and 
(2)(c) of this section. 

6. Subsection (2) does not purport to 
exhaust the meaning of "merchantable" 
not to negate any of its attributes not spe- 
cifically mentioned in the text of the stat- 
ute, but arising by usage of trade or 
through case law. The language used is 
"must be at least such as ...," and the 
intention is to leave open other possible 
attributes of merchantability. 

7. Paragraphs (a) and (b) of subsection 

(2) are to be read together. Both refer, as 
indicated above, to the standards of that 
line of the trade which fits the transaction 
and the seller's business. "Fair average" 
is a term directly appropriate to agricul- 
tural bulk products and means goods cen- 
tering around the middle belt of quality, 
not the least or the worst that can be 
understood in the particular trade by the 
designation, but such as can pass "without 
objection." Of course a fair percentage of 
the least is permissible but the goods are 
not "fair average" if they are all of the 
least or worst quality possible under the 
description. In cases of doubt as to what 
quality is intended, the price at which a 
merchant closes a contract is an excellent 
index of the nature and scope of his obli- 
gation under the present section. 

8. Fitness for the ordinary purposes for 
which goods of the type are used is a 
fundamental concept of the present section 
and is covered in paragraph (c). As stated 



above, merchantability is also a part of the 
obligation owing to the purchaser for use. 
Correspondingly, protection, under this as- 
pect of the warranty, of the person buying 
for resale to the ultimate consumer is 
equally necessary, and merchantable 
goods must therefore be "honestly" resala- 
ble in the normal course of business be- 
cause they are what they purport to be. 

9. Paragraph (d) on evenness of kind, 
quality and quantity follows case law. But 
precautionary language has been added as 
a reminder of the frequent usages of trade 
which permit substantial variations both 
with and without an allowance or an obli- 
gation to replace the varying units. 

10. Paragraph (e) applies only where 
the nature of the goods and of the trans- 
action require a certain type of container, 
package or label. Paragraph (f) applies, 
on the other hand, wherever there is a 
label or container on which representa- 
tions are made, even though the original 
contract, either by express terms or usage 
of trade, may not have required either the 
labelling or the representation. This fol- 
lows from the general obligation of good 
faith which requires that a buyer should 
not be placed in the position of reselling 
or using goods delivered under false rep- 
resentations appearing on the package or 
container. No problem of extra consider- 
ation arises in this connection since, un- 
der this Article, an obligation is imposed 
by the original contract not to deliver 
mislabeled articles, and the obligation is 
imposed where mercantile good faith so 
requires and without reference to the doc- 
trine of consideration. 

1 1 . Exclusion or modification of the 
warranty of merchantability, or of any part 
of it, is dealt with in the section to which 
the text of the present section makes ex- 
plicit precautionary references. That sec- 
tion must be read with particular refer- 
ence to its subsection (4) on limitation of 
remedies. The warranty of merchantabili- 
ty, wherever it is normal, is so commonly 
taken for granted that its exclusion from 
the contract is a matter threatening sur- 
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prise and therefore requiring special pre- 
caution. 

12. Subsection (3) is to make explicit 
that usage of trade and course of dealing 
can create warranties and that they are 
implied rather than express warranties 
and thus subject to exclusion or modifica- 
tion under Section 2-316, A typical in- 
stance would be the obligation to provide 
pedigree papers to evidence conformity of 
the animal to the contract in the case of a 
pedigreed dog or blooded bull. 

13. In an action based on breach of 
warranty, it is of course necessary to show 
not only the existence of the warranty but 
the fact that the warranty was broken and 
that the breach of the warranty was the 
proximate cause of the loss sustained. In 
such an action an affirmative showing by 
the seller that the loss resulted from some 
action or event following his own delivery 
of the goods can operate as a defense. 
Equally, evidence indicating that the seller 
exercised care in the manufacture, pro- 



§28:2-314 

Note 1 

cessing or selection of the goods is rele- 
vant to the issue of whether the warranty 
was in fact broken. Action by the buyer 
following an examination of the goods 
which ought to have indicated the defect 
complained of can be shown as matter 
bearing on whether the breach itself was 
the cause of the injury. 

Cross References: 

Point 1: Section 2-316. 
Point 3: Sections 1-203 and 2-104. 
Point 5: Section 2-315. 
Point 1 1 : Section 2-3 16. 
Point 12: Sections 1-201, 1-205 and 
2-316. 

Definitional Cross References: 

"Agreement". Section 1-201. 
"Contract". Section 1-201. 
"Contract for sale". Section 2-106. 
"Goods". Section 2-105. 
"Merchant". Section 2-104. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-314. 
1973 Ed., § 28:2-314. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28-3904. 



Library References 

Key Numbers 
Sales <S=»272. 
Westlaw Key Number Search: 343k272. 



ALR Library 

Liability For Injury Or Death Allegedly 
Caused By Food Product Containing Object 



Related To, But Not Intended To Be Pres- 
ent In, Product, 2 A.L.R. 5th 189. 



Encyclopedias 

67A Am. Jur. 2d Sales § 748. 
C.J.S. Sales §§ 254 to 256. 



In general 1 
Automobiles 5 
Blood transfusions 4 
Choice of law 2 
Damages 8 
Limitation of actions 7 
Practice and procedure 
Reliance 3 
Review 10 



Notes of Decisions 

Warranty of habitability 6 



1 . In general 

Manufacturer has implied duty to seller to 
indemnify him where manufacturer provides 
defective product and seller's liability stems 
solely from failure to discover delect. Park v. 
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Forman Bros., Inc., 1992, 785 F.Supp. 1029. 
Indemnity <£=> 13.1(3) 

Implied warranty/strict liability in tort princi- 
ples apply to converted condominium proper- 
ties. D.C. Code 1.981, §§ 45-1801 et seq., 
45-1 847(b). Towers Tenant Ass'n, Inc. v. Tow- 
ers Ltd. Partnership, 1983, 563 F.Supp. 566. 
Contracts <£=> 205.35(3); Products Liability <S=> 
42 

Where distributor of carbon dioxide negotiat- 
ed the purchase of brewer's surplus carbon di- 
oxide, sales of carbon dioxide by brewer, which 
was a beer manufacturer and not merchant of 
carbon dioxide, was not subject to implied war- 
ranties of merchantability. D.C.C.E. 
§ 28:2-314. Rock Creek Ginger Ale Co., Inc. v. 
Thermice Corp., 1971, 352 F.Supp. 522. Sales 
<S=>272 

Seller's implied warranty of merchantability 
of gas air conditioner was effective prior to 
expiration of seller's express manufacturer's 
warranty where such express warranty con- 
tained no language, which excluded or modified 
the implied warranty, and was not inconsistent 
with the implied warranty. D.C.C.E. 
§§ 28:2-314, 28:2-316, 28:2-316(2), 28:2-317. 
Lee v. Air Care, Inc., 1974, 325 A.2d 598. Sales 
<3=>277 

Test in determining breach of implied. ■ war- 
ranty where there is injury caused by food or 
drink served in a restaurant is what should 
reasonably be expected by the consumer to be 
in the food served him rather than whether the 
food is wholesome, untainted, or contains a 
foreign substance. D.C.C.E. §§ 28:2-101 et 
seq., 28:2-314. Hochberg v. O'Donnell's Res- 
taurant, Inc. (App. 1971) 272 A. 2d 846. Sales 
<3=> 284(1) 

2. Choice of law 

No true conflict existed between District of 
Columbia law and Maryland law with respect to 
plaintiffs' breach of warranty claims, and feder- 
al court sitting in diversity in the District of 
Columbia would apply District of Columbia law 
to such claims; pertinent Uniform Commercial 
Code sections had been adopted and codified in 
both jurisdictions. Long v. Sears Roebuck & 
Co., 1 995, 877 F.Supp. 8. Sales ©=> 425 

Even if there was genuine conflict between 
warranty law of District of Columbia and of 
Maryland, federal court sitting in the District of 
Columbia would apply District of Columbia law; 
allegedly defective product was sold and deliv- 
ered in District, and express and implied war- 
ranties were made to buyer in District. Long v. 
Sears Roebuck & Co., 1995, 877 F.Supp. 8. 
Sales <3=> 425 

3. Reliance 

If a lot of bacon be advertised in a newspaper 
by the vendor as "prime," and the vendee exam- 
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ine it and afterwards agree to purchase it, and it 
proves to be unsound, he cannot recover dam- 
ages upon the warranty, although he has paid a 
sound price for it. McVeigh v. Messersmith, 
1837, 16 F.Cas. 351, 5 Cranch C.C. 316, 5 D.C. 
316, No. 8931. Sales €=» 262 

Although seller purchased hearing aid relying 
partially upon statements of seller's salesman 
and partially upon her own experience, this did 
not prevent warranty that aid was sufficient 
from arising. Hagedorn v. Taggart (Cr.App. 
1955) 114 A.2d 430. Sales ©=> 262 

In order to give rise to a warranty, the buyer's 
reliance need not necessarily be a total reliance, 
and the buyer may rely on his own judgment as 
to some matters and on the skill and judgment 
of the seller as to others. Hagedorn v. Taggart 
(Cr.App. 1955) 114 A. 2d 430. Sales <&=> 262 

4. Blood transfusions 

Blood bank did not breach duty of providing 
adequate blood supply from safe as possible 
donors in failing to screen donors that were 
members of high risk groups for AIDS or in 
failing to conduct tests to attempt to eliminate 
AIDS-contaminated blood, and thus, parents of 
infant who contracted AIDS as result of blood 
transfusions given at birth could not maintain 
negligence action against blood bank; at time 
blood was collected, risk of transmission of 
AIDS through blood transfusion was little 
known, blood bank professionals and govern- 
ment agencies concerned with spread of AIDS 
rejected program of screening homosexuals out 
of donor population, and no organization advo- 
cated use of Hepatitis B core antibody test for 
screening blood for AIDS and further, donor 
who donated contaminated blood which child 
received would have tested negative for Hepati- 
tis-B at time of donation. Kozup v. Georgetown 
University, 1987, 663 F.Supp. 1048, affirmed in 
part, vacated in part 851 F.2d 437, 27.1 
U.S. App. D.C. 182, on remand. Products Liabil- 
ity <£=> 46 

Parents of infant child who contracted AIDS 
after receiving blood transfusions at birth could 
not maintain products liability action against 
hospital which administered blood or blood 
bank which collected it; at time of blood trans- 
fusion, there was scientific inability to screen 
carriers of AIDS, and furnishing of blood was 
more in nature of service than of sale of goods. 
Kozup v. Georgetown University, 1987, 663 
F.Supp. 1048, affirmed in part, vacated in part 
851 F.2d 437, 271 U.S.App.D.C. 182, on re- 
mand. Hospitals <$=> 7; Products Liability <&=> 
46 

Hospital and blood bank were not "mer- 
chants" as defined under District of Columbia 
Consumer Protection Procedures Act, and thus, 
parents of infant who contracted AIDS as result 
of blood transfusions given at birth could not 
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maintain claim against hospital and blood bank 
under Act; though blood bank charged hospital 
for provision of blood and hospital passed those 
charges on to its patients, nonprofit entities 
were not converted into "merchants" based 
upon fact that organizations managed busi- 
nesses in order to survive and continue to per- 
form functions for which they were founded. 
D.C.Code 1981, §§ 28-3901 et seq., 
28-390 l(a)(3, 6). Kozup v. Georgetown Univer- 
sity, 1987, 663 F.Supp. 1048, affirmed in part, 
vacated in part 851 F.2d 437, 271 U.S.App.D.C. 
182, on remand. Consumer Protection <>=> 6 
Hospital's furnishing of blood transfusion was 
more in nature of a service than a sale of goods; 
thus, court would not extend implied warranty 
of merchantability to such transaction by analo- 
gy or by characterizing such transaction as a 
"sale." D.C.C.E. § 28:2-3 14(2)(c). Fisher v. 
Sibley Memorial Hospital, 1979, 403 A.2d 1130, 
20 A.L.R.4th 129. Sales ®=> 246 

5. Automobiles 

Automobile dealer had duty to exercise rea- 
sonable care in making predelivery inspection 
and servicing of the automobile which it had 
agreed with manufacturer to perform. 
D.C.C.E. § 28:2-314. Williams v. Steuart Motor 
Co., C.A.D.C.1974, 494 F.2d 1074, 161 U.S.App. 
D.C. 155. Products Liability <&=> 36 

When purchaser acquired new automobile 
there was by operation of law an implied war- 
ranty from both the manufacturer and dealer 
that the automobile was fit and suitable for the 
ordinary purposes for which an automobile is 
sold and used. D.C.C.E. § 28:2-314. Williams 
v. Steuart Motor Co., C.A.D.C.1974, 494 F.2d 
1074, 161 U.S.App.D.C. 155. Sales <$=> 255, 
273(1) 

A defect which caused a malfunction in the 
motor and rendered the vehicle inoperable and 
therefore unusable fell within the ambit of the 
implied warranty of fitness or merchantability. 
Patton v. Chrysler Motors Corp., 1 19 WLR 1045 
(Super. Ct. 1991). 

6. Warranty of habitability 

in order to fulfill warranty of habitability, 
landlords must substantially comply with Dis- 
trict of Columbia housing regulations. Towers 
Tenant Ass n, Inc. v. Towers Ltd. Partnership, 
1983, 563 F.Supp. 566. Landlord And Tenant 
®=» 125(1) 

Association representing tenants of building 
on or before date on which property was con- 
verted to condominium ownership stated claim 
upon which relief could be granted for breach 
of implied warranty to repair and renovate 
leased premises to keep dwelling in compliance 
with local codes. Towers Tenant Ass'n, Inc. v. 
Towers Ltd. Partnership, 1983, 563 F.Supp. 
566. Landlord And Tenant <£=> 125(1) 
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7. Limitation of actions 

Discovery rule did not apply to District of 
Columbia statute of limitations governing 
breach of warranty products liability claims 
arising under Uniform Commercial Code. 
D.C.Code 1981, § 28:2-725(1, 2). Long v. 
Sears Roebuck & Co., 1995, 877 F.Supp. 8. 
Limitation Of Actions ©==> 95(9) 

8. Damages 

With respect to negligence and strict liability 
claims involving alleged defect in riding lawn 
tractor, no true conflict existed between law of 
District of Columbia and law of Maryland, even 
though Maryland imposed cap on noneconomic 
damages; policy underlying cap would not be 
advanced by application of Maryland law inas- 
much as none of defendants was located in 
Maryland, did business in Maryland, or engaged 
in conduct in Maryland relating to plaintiffs' 
claims. Long v. Sears Roebuck & Co., 1995, 
877 F.Supp. 8. Damages <£=> 2; Products Lia- 
bility <S=> 3 

Where concrete subcontractor's measure of 
damages against concrete supplier for breaches 
of contract and warranty arising from delivery 
and use of defective concrete was not limited to 
any particular remedy for repair of in-place, 
defective concrete roof, use of actual costs as 
measure of damages was proper under applica- 
ble statute. D.C.C.E. § 28:2-714. District Con- 
crete Co., Inc. v.. Bernstein Concrete Corp., 
1980, 418 A.2d 1030. Sales <$=> 442(6) 

In action by concrete subcontractor against 
concrete supplier for breaches of contract and 
warranty arising from delivery and use of defec- 
tive concrete, no error occurred in including 
"delay" damages, field overhead, even though 
project itself was completed on schedule, where 
there was no question that defect caused delay 
and that expenses resulting from need to keep 
facilities and personnel on site for extended 
period of time were incurred as result,- subcon- 
tractor's calculations of cost of this delay were 
sufficiently detailed to support award, and these 
expenses were within ambit of Uniform Com- 
mercial Code section governing incidental dam- 
ages. D.C.C.E. § 28:2-715(1). District Con- 
crete Co., Inc. v, Bernstein Concrete Corp., 
19.8.0, 418 A.2d 1030. Sales ©=> 442(1) 

9. Practice and procedure 

Evidence warranted submission to jury of is- 
sues of whether automobile manufacturer 
breached the implied warranty of fitness for use 
by the installation of the defective accelerator 
return spring and whether the dealer breached 
its warranty by the failure to discover the de- 
fect. D.C.C.E. § 28:2-314. Williams v. Steuart 
Motor Co., C.A.D.C.1974, 494 F.2d 1074, 161 
U.S.App.D.C. 155. Sales ©=> 445(4) 



535 



§28:2-314 

Note 9 

District of Columbia (D.C.) cases show ten- 
dency to merge claims for implied warranty of 
merchantability with strict liability; however, 
merger is available only when no issues unique 
to warranty, like disclaimer or notice, are pre- 
sented. D.C. Code 1981 § 28:2-314. Wither- 
spoon v. Philip Morris Inc., 1997, 964 F.Supp. 
455. Products Liability ©^ 71; Sales <®^ 425 

In action by concrete subcontractor against 
concrete supplier for breaches of contract and 
warranty arising from delivery and use of defec- 
tive concrete, record did not support supplier's 
contention that amount of water necessary to 
create resulting condition would make concrete, 
at delivery, visibly defective, so that subcontrac- 
tor, by acceptance and use of product, assumed 
responsibility for ensuing damages. District 
Concrete Co., Inc. v. Bernstein Concrete Corp., 
1980, 41 .8 A. 2d 1030. Sales ®=» 441(1) 

To state a valid cause of action for breach of 
an implied warranty of merchantability as re- 
gards giving of blood transfusion in hospital, it 
must be demonstrated that giving of blood 
transfusion constitutes a sale of goods carrying 
an implied warranty of fitness for ordinary uses. 
D.C.C.E, § 28:2-314(2)(c). Fisher v. Sibley Me- 
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morial Hospital, 1979, 403 A.2d 1130, 20 
A.L.R.4th 129. Sales <3=> 434 

Finding, in action by buyers of gas air condi- 
tioner against seller for breach of implied war- 
ranty of merchantability, that seller had 
breached such warranty and had notice of and 
sufficient time to remedy breach was not clear- 
ly erroneous. D.C.C.e/§§ 28:2-314, 28:2-316, 
28:2-316(2), 28:2-317. Lee v. Air Care, Inc., 
1974, 325 A.2d 598. Sales <S=> 441(1), 441(3) 

1 0. Review 

Where, in action by concrete subcontractor 
against concrete supplier for breaches of con- 
tract and warranty arising from delivery and 
use of defective concrete, trial judge's order 
made six specific findings before adopting sub- 
contractor's proposed findings and conclusions, 
and judge chose not to adopt one portion of 
proposal that was inconsistent with his own 
findings, the findings and conclusions repre- 
sented judge's own determinations, and thus the 
usual "clearly erroneous" standard of review 
applied. D.C.C.E. § 17-305(a). District Con- 
crete Co., Inc. v. Bernstein Concrete Corp., 
1980, 418 A.2d 1030. Federal Courts e=> 1066 



§ 28:2-3 15. Implied warranty: fitness for particular purpose. 

Where the seller at the time of contracting has reason to know any particular 
purpose for which the goods are required and that the buyer is relying on the 
seller's skill or judgment to select or furnish suitable goods, there is unless 
excluded or modified under the next section an implied warranty that the goods 
shall be fit for such purpose. 

(Dec. 30, 1963, 77 Stat. 648, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tion 15 (1), (4), (5), Uniform Sales Act. 
Changes: Rewritten. 
Purposes of Changes: 

1. Whether or not this warranty arises 
in any individual case is basically a ques- 
tion of fact to be determined by the cir- 
cumstances of the contracting. Under this 
section the buyer need not bring home to 
the seller actual knowledge of the particu- 
lar purpose for which the goods are in- 
tended or of his reliance on the seller's 
skill and judgment., if the circumstances 
are such that the seller has reason to real- 
ize the purpose intended or that the reli- 
ance exists. The buyer, of course, must 
actually be relying on the seller. 



2. A "particular purpose" differs from 
the ordinary purpose for which the goods 
are used in that it envisages a specific use 
by the buyer which is peculiar to the na- 
ture of his business whereas the ordinary 
purposes for which goods are used are 
those envisaged in the concept of mer- 
chantability and go to uses which are cus- 
tomarily made of the goods in question. 
For example, shoes are generally used for 
the purpose of walking upon ordinary 
ground, but a seller may know that a par- 
ticular pair was selected to be used for 
climbing mountains. 

A contract may of course include both a 
warranty of merchantability and one of 
fitness for a particular purpose. 
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The provisions of this Article on the cu- 
mulation and conflict of express and im- 
plied warranties must be considered on 
the question of inconsistency between or 
among warranties. In such a case any 
question of fact as to which warranty was 
intended by the parties to apply must be 
resolved in favor of the warranty of fitness 
for particular purpose as against all other 
warranties except where the buyer has 
taken upon himself the responsibility of 
furnishing the technical specifications, 

3. In connection with the warranty of 
fitness for a particular purpose the provi- 
sions of this Article on the allocation or 
division of risks are particularly applicable 
in any transaction in which the purpose 
for which the goods are to be used com- 
bines requirements both as to the quality 
of the goods themselves and compliance 
with certain laws or regulations. How the 
risks are divided is a question of fact to be 
determined, where not expressly contained 
in the agreement, from the circumstances 
of contracting, usage of trade, course of 
performance and the like, matters which 
may constitute the "otherwise agreement" 
of the parties by which they may divide the 
risk or burden. 

4. The absence from this section of the 
language used in the Uniform Sales Act in 
referring to the seller, "whether he be the 
grower or manufacturer or not," is not 
intended to impose any requirement that 
the seller be a grower or manufacturer. 
Although normally the warranty will arise 
only where the seller is a merchant with 
the appropriate "skill or judgment/' it can 
arise as to nonmerchants where this is 
justified by the particular circumstances. 



5. The elimination of the "patent or 
other trade name" exception constitutes 
the major extension of the warranty of 
fitness which has been made by the cases 
and continued in this Article. Under the 
present section the existence of a patent or 
other trade name and the designation of 
the article by that name, or indeed in any 
other definite manner, is only one of the 
facts to be considered on the question of 
whether the buyer actually relied on the 
seller, but it is not of itself decisive of the 
issue. If the buyer himself is insisting on 
a particular brand he is not relying on the 
seller's skill and judgment and so no war- 
ranty results. But the mere fact uhat the 
article purchased has a particular patent 
or trade name is not sufficient to indicate 
nonreliance if the article has been recom- 
mended by the seller as adequate for the 
buyer's purposes. 

6. The specific reference forward in the 
present section to the following section on 
exclusion or modification of warranties is 
to call attention to the possibility of elimi- 
nating the warranty in any given case. 
However it must be noted that under the 
following section the warranty of fitness 
for a particular purpose must be excluded 
or modified by a conspicuous writing. 

Cross References: 

Point 2: Sections 2-314 and 2-317. 
Point 3: Section 2-303. 
Point 6: Section 2-316. 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Goods". Section 2-105. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-315. 
1973 Ed., § 28:2-315. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28-3904. 
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Key Numbers 

Sales ^273. 

Westlaw Key Number Search: 343k273. 

Encyclopedias 

67 A Am. Jur. 2d Sales § 762. 



Library References 

C J.S. Sales § 258. 



Notes of Decisions 



In general 1 
Evidence 5 

Implied warranty of quality, fitness, or condi- 
tion 2 
Products liability actions 3 
Warranty of habitability 4 



1 . In general 

Hospital and blood bank were not "mer- 
chants" as defined under District of Columbia 
Consumer Protection Procedures Act, and thus, 
parents of infant who contracted AIDS as result 
of blood transfusions given at birth could not 
maintain claim against hospital and blood bank 
under Act; though blood bank charged hospital 
for provision of blood and hospital passed those 
charges on to its patients, nonprofit entities 
were not converted into "merchants" based 
upon fact that organizations managed busi- 
nesses in order to survive and continue to per- 
form functions for which they were founded. 
D.C.Code 1981, §§ 28-3901 el seq., 
28-3901(a)(3, 6). Kozup v. Georgetown Univer- 
sity, 1987, 663 F.Supp. 1048, affirmed in part, 
vacated in part 851 F.2d 437, 271 U.S.App.D.C. 
182, on remand. Consumer Protection G=> 6 

While developer and its general partners may 
or may not have been liable under products 
liability principles for conditions that preexisted 
their involvement with building which was con- 
verted to condominium ownership, they were 
responsible for quality and results of work they, 
in fact, undertook. D.C.Code 1981, §§ 45-1801 
et seq., 45-1 847(b). Towers Tenant Ass'n, Inc. 
v. Towers Ltd. Partnership, 1983, 563 F.Supp. 
566. Condominium <£=> 4 

2. Implied warranty of quality, fitness, or con- 

dition 

In view of fact that true strength of concrete 
would not be revealed until after 28-day curing 
period had elapsed, buyer's use of concrete 
originating at seller's plant even though tests 
performed at jobsite indicated that concrete 
contained air in excess of normal bounds did 
not constitute negligent or malicious act on part 
of buyer so as to absolve seller from breach of 
warranty. D.C.C.E. §§ 28:2-313 to 28:2-315, 
28:2-714, 28:2-715. Bevard v. Howat Concrete 
Co., C.A.D.CJ970, 433 F.2d 1202, 140 U.S.App. 
D.C. 96. Sales <3=> 430 



Under District of Columbia law, contract for 
sale of goods includes implied warranty of mer- 
chantability if seller has reason to know of any 
particular purpose for which goods are required 
and that buyer is relying on seller's skill to 
furnish suitable goods; however, parties may 
delete implied warranty by including exclusion 
clause within contract that specifically mentions 
merchantability and is sufficiently conspicuous. 
D.C.Code 1981, §§ 28:2-315, 28:2-316(2). Po- 
tomac Plaza Terraces, Inc. v. QSC Products, 
Inc., 1994, 868 F.Supp. 346. Sales <£=> 267, 272 

Implied warranty/strict liability in tort princi- 
ples apply to converted condominium proper- 
ties. D.C.Code 1981, §§ 45-1801 et seq., 
45-1 847(b). Towers Tenant Ass'n, Inc. v. Tow- 
ers Ltd. Partnership, 1983, 563 F.Supp. 566. 
Contracts <&=> 205.35(3); Products Liability <£=> 
42 

An implied warranty of workmanlike services, 
the essence of which is the service contract and 
the concomitant obligation to perform that ser- 
vice contract in a safe manner, does not extend 
to a sales contract such as existed between sand 
and gravel company and concrete company, one 
of whose trucks struck scaffolding erected by 
sand and gravel company causing injury to sand 
and gravel company's employee. Phoenix As- 
sur. Co. of New York v. Potomac Sand & Gravel 
Co., 1972, 343 F.Supp. 658, affirmed 487 F.2d 
1213, 159 U.S.App.D.C. 342. Sales &=> 266 

Under the law of sales one who manufactures 
or sells a. commodity impliedly warrants that 
the commodity will be fit for its intended pur- 
pose, but such warranty does not extend to 
include a guaranty that the seller's premises are 
fit for receiving the commodity, because tort 
law principles adequately provide for those safe- 
guards under the duties which a landowner 
owes to business invitees, such as the duty to 
warn against dangerous conditions on the 
premises. Phoenix Assur. Co. of New York v. 
Potomac Sand & Gravel Co., 1972, 343 F.Supp. 
658, affirmed 487 F.2d 1213, 159 U.S.App.D.C. 
342. Sales <£=> 273(1), 279 

In relation to action by insurer of concrete 
company against sand and gravel company aris- 
ing out of settlement by insurer in prior case 
involving injury to sand and gravel company's 
employee, who fell from scaffolding, which was 
struck by truck of concrete company, sales con- 
tract relationship between concrete company 
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and sand and gravel company did not include 
an implied warranty of fitness as to premises of 
sand and gravel company, where the accident 
occurred. Phoenix Assur. Co. of New York v. 
Potomac Sand & Gravel Co., 1972, 343 F.Supp. 
658, affirmed 487 F.2d 1213, 159 U.S.App.D.C. 
342. Sales <s=> 279 

3. Products liability actions 

Plaintiffs in products liability action involving 
allegedly defective riding lawn tractor were not 
entitled to jury charge on doctrine of res ipsa 
loquitur; plaintiffs could not show that injury 
sustained as result of rollover did not result 
from some factor other than defendants' negli- 
gence, that injuries did not normally happen 
absent negligence, or that there was no inter- 
vening cause. Long v. Sears Roebuck & Co., 
1995, 877 F.Supp. 8. Products Liability <s=> 97 

Since strict liability theory and implied war- 
ranty of merchantability theory represented but 
one tort, it was error to have given instructions 
on both theories in products liability action; 
instructions gave rise to inconsistent findings 
that product was not unreasonably dangerous 
but that product was so unreasonably fit for its 
intended purpose as to cause injury. Bowler v. 
Stewart-Warner Corp., 1989, 563 A.2d 344. 
Products Liability ^ 96.1; Sales &* 446(5) 



4. Warranty of habitability 

Breach of warranty of habitability gives rise 
to affirmative cause of action for damages on 
part of tenant as against careless landlord. 
Towers Tenant Ass'n, Inc. v. Towers Ltd. Part- 
nership, 1983, 563 F.Supp. 566. Landlord And 
Tenant^ 125(1) 

Association representing tenants of building 
on or before date on which property was con- 
verted to condominium ownership stated claim 
upon which relief could be granted for breach 
of implied warranty to repair and renovate 
leased premises to keep dwelling in compliance 
with local codes. Towers Tenant Ass'n, Inc. v. 
Towers Ltd. Partnership, 1983, 563 F.Supp. 
566. Landlord And Tenant <&==> 125(1) 

5. Evidence 

In action by concrete subcontractor against 
concrete supplier for breaches of contract and 
warranty arising from delivery and use of defec- 
tive concrete, evidence supported trial court's 
conclusion that supplier was liable under alter- 
native theories of breach of contract and breach 
of implied and express warranties. D.C.C.E. 
§§ 28:2-313 to 28:2-315. District Concrete Co., 
Inc. v. Bernstein Concrete Corp., 1980, 418 
A.2d 1030. Sales @=» 417, 441(1) ' 



§ 28:2— 31 6o Exclusion or modification of warranties. 

(1) Words or conduct relevant to the creation of an express warranty and 
words or conduct tending to negate or limit warranty shall be construed 
wherever reasonable as consistent with each other; but subject to the provi- 
sions of this article on parol or extrinsic evidence (section 28:2-202) negation 
or limitation is inoperative to the extent that such construction is unreasonable. 

(2) Subject to subsection (3), to exclude or modify the implied warranty of 
merchantability or any part of it the language must mention merchantability 
and in case of a writing must be conspicuous, and to exclude or modify any 
implied warranty of fitness the exclusion must be by a writing and conspicuous. 
Language to exclude all implied warranties of fitness is sufficient if it states, for 
example, that "There are no warranties which extend beyond the description on 
the face hereof". 

(3) Notwithstanding subsection (2) 

(a) unless the circumstances indicate otherwise, all implied warranties are 
excluded by expressions like "as is", "with all faults" or other language 
which in common understanding calls the buyer's attention to the exclusion 
of warranties and makes plain that there is no implied warranty; and 

(b) when the buyer before entering into the contract has examined the 
goods or the sample or model as fully as he desired or has refused to examine 
the goods there is no implied warranty with regard to defects which an 
examination ought in the circumstances to have revealed to him; and 
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(c) an implied warranty can also be excluded or modified by course of 
dealing or course of performance or usage of trade. 

(4) Remedies for breach of warranty can be limited in accordance with the 
provisions of this article on liquidation or limitation of damages and on 
contractual modification of remedy (sections 28:2-718 and 28:2-719). 

(Dec. 30, 1963, 77 Stat 648, Pub. L. 88-243, § 1 ..) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
See sections 15 and 71, Uniform Sales Act. 
Purposes: 

1 . This section is designed principally 
to deal with those frequent clauses in sales 
contracts which seek to exclude "all war- 
ranties, express or implied." It seeks to 
protect a buyer from unexpected and un- 
bargained language of disclaimer by deny- 
ing effect to such language when inconsis- 
tent with language of express warranty 
and permitting the exclusion of implied 
warranties only by conspicuous language 
or other circumstances which protect the 
buyer from surprise. 

2. The seller is protected under this 
Article against false allegations of oral 
warranties by its provisions on parol and 
extrinsic evidence and against unautho- 
rized representations by the customary 
"lack of authority'-' clauses. This Article 
treats the limitation or avoidance of conse- 
quential damages as a matter of limiting 
remedies for breach, separate from the 
matter of creation of liability under a war- 
ranty. If no warranty exists, there is of 
course no problem of limiting remedies for 
breach of warranty. Under subsection (4) 
the question of limitation of remedy is 
governed by the sections referred to rather 
than by this section. 

3. Disclaimer of the implied warranty 
of merchantability is permitted under sub- 
section (2), but with the safeguard that 
such disclaimers must mention merchant- 
ability and in case of a writing must be 
conspicuous. 

4. Unlike the implied warranty of mer- 
chantability, implied warranties of fitness 
for a particular purpose may be excluded 
by general language, but only if it is in 
writing and conspicuous. 



5. Subsection (2) presupposes that the 
implied warranty in question exists unless 
excluded or modified. Whether or not 
language of disclaimer satisfies the re- 
quirements of this section, such language 
may be relevant under other sections to 
the question whether the warranty was 
ever in fact created. Thus, unless the pro- 
visions of this Article on parol and extrin- 
sic evidence prevent, oral language of dis- 
claimer may raise issues of fact as to 
whether reliance by the buyer occurred 
and whether the seller had "reason to 
know" under the section on implied war- 
ranty of fitness for a particular purpose. 

6. The exceptions to the general rule 
set forth in paragraphs (a), (b) and (c) of 
subsection (3) are common factual situa- 
tions in which the circumstances sur- 
rounding the transaction are in themselves 
sufficient to call the buyer's attention to 
the fact that no implied warranties are 
made or that a certain implied warranty is 
being excluded. 

7. Paragraph (a) of subsection (3) deals 
with general terms such as "as is," "as 
they stand," "with all faults," and the like. 
Such terms in ordinary commercial usage 
are understood to mean that the buyer 
takes the entire risk as to the quality of the 
goods involved. The terms covered by 
paragraph (a) are in fact merely a parti cu- 
larization of paragraph (c) which provides 
for exclusion or modification of implied 
warranties by usage of trade. 

8. Under paragraph (b) of subsection 
(3) warranties may be excluded or modi- 
fied by the circumstances where the buyer 
examines the goods or a sample or model 
of them before entering into the contract. 
"Examination" as used in this paragraph 
is not synonymous with inspection before 
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acceptance or at any other time after the 
contract has been made. It goes rather to 
the nature of the responsibility assumed by 
the seller at the time of the making of the 
contract. Of course if the buyer discovers 
the defect and uses the goods anyway, or if 
he unreasonably fails to examine the goods 
before he uses them, resulting injuries may 
be found to result from his own action 
rather than proximately from a breach of 
warranty. See Sections 2-314 and 2-715 
and comments thereto. 

In order to bring the transaction within 
the scope of "refused to examine" in para- 
graph (b), it is not sufficient that the goods 
are available for inspection. There must 
in addition be a demand by the seller that 
the buyer examine the goods fully. The 
seller by the demand puts the buyer on 
notice that he is assuming the risk of de- 
fects which the examination ought to re- 
veal. The language "refused to examine" 
in this paragraph is intended to make 
clear the necessity for such demand. 

Application of the doctrine of "caveat 
emptor" in all cases where the buyer ex- 
amines the goods regardless of statements 
made by the seller is, however, rejected by 
this Article. Thus, if the offer of examina- 
tion is accompanied by words as to their 
merchantability or specific attributes and 
the buyer indicates clearly that he is rely- 
ing on those words rather than on his 
examination, they give rise to an "express" 
warranty. In such cases the question is 
one of fact as to whether a warranty of 
merchantability has been expressly incor- 
porated in the agreement. Disclaimer of 
such an express warranty is governed by 
subsection (1) of the present section. 

The particular buyer's skill and the nor- 
mal method of examining goods in the 
circumstances determine what defects are 
excluded by the examination. A failure to 
notice defects which are obvious cannot 
excuse the buyer. However, an examina- 
tion under circumstances which do not 
permit chemical or other testing of the 
goods would not exclude defects which 



could be ascertained only by such testing. 
Nor can latent defects be excluded by a 
simple examination. A professional buyer 
examining a product in his field will be 
held to have assumed the risk as to all 
defects which a professional in the field 
ought to observe, while a nonprofessional 
buyer will be held to have assumed the 
risk only for such defects as a layman 
might be expected to observe. 

9. The situation in which the buyer 
gives precise and complete specifications 
to the seller is not explicitly covered in this 
section, but this is a frequent circumstance 
by which the implied warranties may be 
excluded. The warranty of fitness for a 
particular purpose would not normally 
arise since in such a situation there is 
usually no reliance on the seller by the 
buyer. The warranty of merchantability in 
such a transaction, however, must be con- 
sidered in connection with the next section 
on the cumulation and conflict of warran- 
ties. Under paragraph (c) of that section 
in case of such an inconsistency the im- 
plied warranty of merchantability is dis- 
placed by the express warranty that the 
goods will comply with the specifications. 
Thus, where the buyer gives detailed speci- 
fications as to the goods, neither of the 
implied warranties as to quality will nor- 
mally apply to the transaction unless con- 
sistent with the specifications. 

Cross References: 

Point 2: Sections 2-202, 2-718, and 
2-719. 

Point 7: Sections 1-205 and 2-208. 

Definitional Cross References: 

"Agreement". Section 1-201 . 
"Buyer". Section 2-103. 
"Contract". Section 1-201 . 
"Course of dealing". Section 1-205. 
"Goods". Section 2-105. 
"Remedy". Section 1-201. 
"Seller". Section 2-103. 
"Usage of trade". Section 1-205. 
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Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 28:2-316. 
1973 Ed., § 28:2-316. 

Cross References 
Section References 

This section is referred to in §§ 28:2-314, 28:2-316.1, and 28-3904. 

Library References 
Key Numbers Encyclopedias 

Sales <S=>260, 267. 67A Am. Jur. 2d Sales § 823. 

Westlaw Key Number Searches: 343k260; C.J.S. Sales §§ 238, 242, 247 to 248, 263 to 

343k267. 270. 



Notes of Decisions 



In general 1 



1 . In general 

Under District of Columbia law, contract for 
sale of goods includes implied warranty of mer- 
chantability if seller has reason to know of any 
particular purpose for which goods are required 
and that buyer is relying on seller's skill to 
furnish suitable goods; however, parties may 
delete implied warranty by including exclusion 
clause within contract that specifically mentions 
merchantability and is sufficiently conspicuous, 
D.C.Code 1981, §§ 28:2-315, 28:2-316(2). Po- 
tomac Plaza Terraces, Inc. v. QSC Products, 
Inc., 1994, 868 F.Supp. 346. Sales <3=> 267, 272 

Under District of Columbia law, written war- 
ranty which announced that "THE FOLLOW- 
ING IS MADE AND GIVEN IN LIEU OF ANY 
AND ALL OTHER WARRANTIES AND GUAR- 
ANTEES, EITHER EXPRESS OR IMPLIED, 
INCLUDING OF MERCHANTABILITY" was 
both sufficiently conspicuous and specific to ex- 
clude implied warranty of merchantability. 
D.C.Code 1981, § 28:2-316(2). Potomac Plaza 
Terraces, Inc. v. QSC Products, Inc., 1994, 868 
F.Supp. 346. Sales <^> 267 

Under District of Columbia law, roofing mate- 
rials which were not furniture, furnishings, or 
persona] effects were not "consumer goods" 



coming within exception to statute allowing im- 
plied merchantability for sale of goods to be 
waived by parties, and statement in warranty 
given by seller of roofing materials which spe- 
cifically and conspicuously waived implied war- 
ranty of merchantability was valid. D.C.Code 
1981, §§ 28:2-316(2), 28:2-316.1(1). Potomac 
Plaza Terraces, Inc. v. QSC Products, Inc., 
1994, 868 F.Supp. 346. Sales @» 267 

Warranty and limitation of liability clauses 
which restrict buyer's remedies to repair and 
replacement of nonconforming parts and limit 
manufacturer seller's liability regardless of its 
negligence in causing such nonconformities are 
valid and enforceable. D.C.C.E. §§ 28:2-316(4), 
28:2-719(l)(a), (3). Potomac Elec. Power Co. 
v. Westinghouse Elec. Corp., 1974, 385 F.Supp. 
572, reversed and remanded 527 F.2d 853, 174 
U.S.App.D.C. 70. Sales <^> 280 

Manufacturer seller and buyer could, under 
provisions of the UCC, agree, as they did, to 
limit buyer's remedy for breach of guaranty that 
maximum heat rate of turbine generator would 
not exceed a specific limit to repair and replace- 
ment of nonconforming parts. D.C.C.E. 
§§ 28:2-316(1, 4), 28:2-719. Potomac Elec. 
Power Co. v. Westinghouse Elec. Corp., 1974, 
385 F.Supp. 572, reversed and remanded 527 
F.2d 853, 174 U.S.App.D.C. 70. Sales @» 280 



§ 28:2-316-01. Limitation of exclusion or modification of warranties con- 
sumers. 

(1) The provisions of section 28:2-316 do not apply to the sale of consumer 
goods, as defined by section 28:9-109, services, or both. 

(2) Any oral or written language used by a seller of consumer goods and 
services, which attempts to exclude or modify any implied warranties of 
merchantability or fitness for a particular purpose or to exclude or modify the 
consumer's remedies for breach of those warranties, is unenforceable. Howev- 
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er, such merchant may recover from the manufacturer any damages resulting 
from breach of the implied warranty of merchantability or fitness for a 
particular purpose. 

(3) The provisions of subsection (2) do not apply to particular defects and 
limitations of consumer goods and services noted conspicuously in writing at 
the time of sale. 

(4) Any oral or written language used by a manufacturer of consumer goods, 
which attempts to limit or modify a consumer's remedies for breach of the 
manufacturer's express warranties is unenforceable, unless the manufacturer 
provided reasonable and expeditious means of performing the warranty obli- 
gations. 

(Mar. 16, 1982, D.C. Law 4-85, § 42, 29 DCR 309.) 



Prior Codifications 

1981 Ed., § 28:2-316.1. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 4-85, see 
Historical and Statutory Notes following 
§ 28:2-107. 



Law Review and Journal Commentaries 



Commercial Law: Changes in Implied War- 
ranty Disclaimers. 32 Cath.U.L.Rev. 1009, 

(1983). 



Key Numbers 
Sales ©=260, 267. 
Westlaw Key Number Searches: 
343k260. 



Library References 

Encyclopedias 

C.J.S. Sales §§ 238, 242, 247 to 248, 263 to 
343k267; 2 70. 



Notes of Decisions 



Construction and application 1 
Consumer goods 2 

Law governing 3 



1. Construction and application 

Limitations of duration constitute a modifica- 
tion of an implied warranty within the meaning 
of this section. Patton v. Chrysler Motors Corp., 
119 WLR 1045 (Super. Ct. 1991). 

2. Consumer goods 

Under District of Columbia law, roofing mate- 
rials which were not furniture, furnishings, or 
personal effects were not "consumer goods" 
coming within exception to statute allowing im- 
plied merchantability for sale of goods to be 
waived by parties, and statement in warranty 
given by seller of roofing materials which spe- 
cifically and conspicuously waived implied war- 
ranty of merchantability was valid. D.C. Code 
1981, §§ 28:2-316(2), 28:2-316.1(1). Potomac 



Plaza Terraces, Inc. v. QSC Products, Inc., 
1 994, 868 F.Supp. 346. Sales <£=> 267 

Under District of Columbia law, "consumer 
goods" which come within exception to rule 
that implied warranty of merchantability can be 
deleted by parties to sale of goods through ex- 
clusion clause are products used or bought for 
use primarily for personal, family, or household 
purposes. D.C.Code 1981, §§ 28:2-316.1(1), 
28:9-109. Potomac Plaza Terraces, Inc. v. QSC 
Products, Inc., 1994, 868 F.Supp. 346. Sales 
<3=>267 

3. Law governing 

Where a D.C. resident purchased a car in 
Virginia, this section was applicable to the 
transaction, not Virginia law, and the implied 
warranties of merchantability could not be lim- 
ited to the duration of the express warranty. 
Patton v. Chrysler Motors Corp., 1 1 9 WLR 1 045 
(Super. Ct. 1991). 
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§ 28:2—317, Cumulation and conflict of warranties express or implied. 

Warranties whether express or implied shall be construed as consistent with 
each other and as cumulative, but if such construction is unreasonable the 
intention of the parties shall determine which warranty is dominant. In 
ascertaining that intention the following rules apply: 

(a) Exact or technical specifications displace an inconsistent sample or 
model or general language of description. 

(b) A sample from an existing bulk displaces inconsistent general language 
of description. 

(c) Express warranties displace inconsistent implied warranties other than 
an implied warranty of fitness for a particular purpose. 

(Dec. 30, 1963, 77 Stat. 649, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: On 

cumulation of warranties see Sections 14, 

15, and 16, Uniform Sales Act. 

Changes: Completely rewritten into one 

section. 

Purposes of Changes: 

.1 . The present section rests on the ba- 
sic policy of this Article that no warranty 
is created except by some conduct (either 
affirmative action or failure to disclose) on 
the part of the seller. Therefore, all war- 
ranties are made cumulative unless this 
construction of the contract is impossible 
or unreasonable. 

This Article thus follows the general pol- 
icy of the Uniform Sales Act except that in 
case of the sale of an article by its patent 
or trade name the elimination of the war- 
ranty of fitness depends solely on whether 
the buyer has relied on the seller's skill 
and judgment; the use of the patent or 
trade name is but one factor in making 
this determination. 

2. The rules of this section are de- 
signed to aid in determining the intention 
of the parties as to which of inconsistent 
warranties which have arisen from the cir- 



cumstances of their transaction shall pre- 
vail. These rules of intention are to be 
applied only where factors making for an 
equitable estoppel of the seller do not exist 
and where he has in perfect good faith 
made warranties which later turn out to 
be inconsistent. To the extent that the 
seller has led the buyer to believe that all 
of the warranties can be performed, he is 
estopped from setting up any essential in- 
consistency as a defense. 

3. The rules in subsections (a), (b) and 
(c) are designed to ascertain the intention 
of the parties by reference to the factor 
which probabhy claimed the attention of 
the parties in the first instance. These 
rules are not absolute but may be changed 
by evidence showing that the conditions 
which existed at the time of contracting 
make the construction called for by the 
section inconsistent or unreasonable. 

Cross Reference: 

Point 1 : Section 2-3 15. 
Definitional Cross Reference: 

"Party". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-317. 
1973 Ed., § 28:2-317. 



Historical and Statutory Notes 
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Cross References 
Section References 

This section is referred to in § 28-3904. 

Library References 

Key Numbers Encyclopedias 

Sales <s=>277. 67A Am. Jur. 2d Sales § 704. 

Westlaw Key Number Search: 343k277. CJ.S. Sales §§ 238, 249 to 250, 283. 

Notes of Decisions 

In general 1 warranty where such express warranty con- 

tained no language, which excluded or modified 

the implied warranty, and was not inconsistent 

1. In general with the implied warranty. D.C.C.E. 

Seller's implied warranty of merchantability §§ 28:2-314, 28:2-316, 28:2-316(2), 28:2-317. 

of gas air conditioner was effective prior to Lee v. Air Care, Inc., 1974, 325 A.2d 598. Sales 

expiration of seller's express manufacturer's ^ 277 

§ 28:2—3 18. Third party beneficiaries of warranties express or implied, 

A seller's warranty whether express or implied extends to any natural person 
who is in the family or household of his buyer or who is a guest in his home if it 
is reasonable to expect that such person may use, consume or be affected by the 
goods and who is injured in person by breach of the warranty. A seller may 
not exclude or limit the operation of this section. 

(Dec. 30, 1963, 77 Stat. 649, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 2. The purpose of this section is to give 
Purposes: certain beneficiaries the benefit of the 
1 . The last sentence of this section does same warranty which the buyer received 
not mean that a seller is precluded from in the contract of sale, thereby freeing any 
excluding or disclaiming a warranty which such beneficiaries from any technical rules 
might otherwise arise in connection with as to "privity." It seeks to accomplish this 
the sale provided such exclusion or modifi- purpose without any derogation of any 
cation is permitted by Section 2-31 6. Nor right or remedy resting on negligence. It 
does that sentence preclude the seller from rests primarily upon the merchant-seller's 
limiting the remedies of his own buyer and warranty under this Article that the goods 
of any beneficiaries, in any manner provid- sold are merchantable and fit for the ordi- 
ed in Sections 2-718 or 2-719. To the nary purposes for which such goods are 
extent that the contract of sale contains used rather than the warranty of fitness 
provisions under which warranties are ex- for a particular purpose. Implicit in the 
eluded or modified, or remedies for breach section is that any beneficiary of a warran- 
are limited, such provisions are equally ty may bring a direct action for breach of 
operative against beneficiaries of warran- warranty against the seller whose warran- 
ties under this section. What this last ty extends to him [As amended in 1966]. 
sentence forbids is exclusion of liability by 3. The first alternative expressly in- 
the seller to the persons to whom the war- eludes as beneficiaries within its provi- 
ranties which he has made to his buyer sions the family, household, and guests of 
would extend under this section. [Missis- the purchaser. Beyond this, the section in 
sippi has adopted the first alternative.] this form is neutral and is not intended to 
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enlarge or restrict the developing case law 
on whether the seller's warranties, given 
to his buyer who resells, extend to other 
persons in the distributive chain. The sec- 
ond alternative is designed for states 
where the case law has already developed 
further and for those that desire to expand 
the class of beneficiaries. The third alter- 
native goes further, following the trend of 
modern decisions as indicated by Restate- 
ment of Torts 2d § 402 A (Tentative Draft 
No. 10, 1965) in extending the rule beyond 



to the person [As amended in 



injuries 
1966]. 

Cross References: 

1 : Sections 



Point 
2-719. 

Point 2: Section 2-314. 
Definitional Cross References 

"Buyer". Section 2-103. 
"Goods". Section 2-105. 
"Seller". Section 2-103. 



2-316, 2-718 and 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 28:2-3.U 
1973 Ed., § 28:2-31* 



Cross References 



Section References 

This section is referred to in § 28-3904. 



Library References 



Key Numbers 
Contracts <^187. 
Sales ^255, 278. 
Westlaw Key Number Searches: 
343k278; 95k187. 



In general 1 



343k255; 



Notes of 



1 . In general 

Homeowner could not recover from contrac- 
tor and its owner for breach of contract based 
on failure of contractor to complete installation 
of heating and air conditioning system in home 
where there was no evidence presented of rea- 
sonable cost of completing contract which 
would have been appropriate measure of dam- 
ages. Adams v. A.B. & A., Inc., 1992, 613 A.2d 
858. Damages <&=> 163(1) 



Encyclopedias 

67A Am. Jur. 2d Sales § 722. 

CJ.S. Contracts § 519. 

CJ.S. Sales §§ 240 to 241, 250, 288 to 289. 

Decisions 

Homeowner could not recover from contrac- 
tor and its owner on claims asserted under 
Consumer Protection Procedures Act in connec- 
tion with failure of contractor to complete in- 
stallation of heating and air conditioning system 
in home where contractor and owner did not 
receive, either before or during trial, timely 
notice that specific Act claims now raised as 
basis of verdict were being litigated. D.C.Code 
1981, § 28~3904(n, x). Adams v. A.B. & A., 
Inc., 1992, 613 A.2d 858. Consumer Protection 
^32 



§ 28:2-319. F.O.B. and F.A.S. terms. 

(1) Unless otherwise agreed the term F.O.B. (which means "free on board") 
at a named place, even though used only in connection with the stated price, is 
a delivery term under which 

(a) when the term is F.O.B. the place of shipment, the seller must at that 
place ship the goods in the manner provided in this article (section 28:2-504) 
and bear the expense and risk of putting them into the possession of the 



carrier; or 
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(b) when the term is F.O.B. the place of destination, the seller must at his 
own expense and risk transport the goods to that place and there tender 
delivery of them in the manner provided in this article (section 28:2-503); 

(c) when under either (a) or (b) the term is also F.O.B. vessel, car or other 
vehicle, the seller must in addition at his own expense and risk load the 
goods on board. If the term is F.O.B. vessel the buyer must name the vessel 
and in an appropriate case the seller must comply with the provisions of this 
article on the form of bill of lading (section 28:2-323). 

(2) Unless otherwise agreed the term F.A.S. vessel (which means "free 
alongside") at a named port, even though used only in connection with the 
stated price, is a delivery term under which the seller must 

(a) at his own expense and risk deliver the goods alongside the vessel in 
the manner usual in that port or on a dock designated and provided by the 
buyer; and 

(b) obtain and tender a receipt for the goods in exchange for which the 
carrier is under a duty to issue a bill of lading. 

(3) Unless otherwise agreed in any case falling within subsection (1) (a) or (c) 
or subsection (2) the buyer must seasonably give any needed instructions for 
making delivery, including when the term is F.A.S. or F.O.B. the loading berth 
of the vessel and in an appropriate case its name and sailing date. The seller 
may treat the failure of needed instructions as a failure of cooperation under 
this article (section 28:2-311). He may also at his option move the goods in 
any reasonable manner preparatory to delivery or shipment. 

(4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed the buyer 
must make payment against tender of the required documents and the seller 
may not tender nor the buyer demand delivery of the goods in substitution for 
the documents. 

(Dec. 30, 1963, 77 Stat. 649, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 2. Subsection (l)(c) not only specifies 

Purposes: the duties of a seller who engages to deliv- 

^ . ... , , er "F.O.B. vessel," or the like, but ought to 

1. This section is intended to negate i i ^ . . . n 

. .11. r i • ii make clear that no agreement is soundly 

the uncommercial line of decision which draw when it looks tQ reshipment from 

treats an F.O.B. term as merely a price San Francisco or New Yo rk, but speaks 

term." The distinctions taken in subsec- merely of "F OB" the place 

tion (t) handle most of the issues which 3 The huy ^ s obUgations stated in 

have on occasion led to the unfortunate subsection (l )( c ) and subsection (3) are, as 

judicial language just referred to. Other shown in the textf obligations of coopera- 

matters which have led to sound results tiorL Tne last sentence of subsection (3) 

being based on unhappy language in re- expressly, though perhaps unnecessarily, 

gard to F.O.B. clauses are dealt with in authorizes the seller, pending instructions, 

this Act by Section" 2-31 1(2) (seller's op- to go ahead with such preparatory moves 

tion re arrangements relating to shipment) as shipment from the interior to the 

and Sections 2-614 and 615 (substituted named point of delivery. The sentence 

performance and seller's excuse). presupposes the usual case in which in- 
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structions "fail"; a prior repudiation by 
the buyer, giving notice that breach was 
intended, would remove the reason for the 
sentence, and would normally bring into 
play, instead, the second sentence of Sec- 
tion 2-704, which duly calls for lessening 
damages, 

4. The treatment of "F.O.B. vessel" in 
conjunction with F.A.S. fits, in regard to 
the need for payment against documents, 
with standard practice and case-law; but 
"F.O.B. vessel" is a term which by its very 
language makes express the need for an 
"on board" document. In this respect, 
that term is stricter than the ordinary 



overseas "shipment" contract (C.I.F., etc., 
Section 2-320). 

Cross References: 

Sections 2-311(3), 2-323, 2-503 and 
2-504. 

Definitional Cross References: 

"Agreed". Section 1-201. 
"Bill of lading". Section 1-201. 
"Buyer". Section 2-103. 
"Goods". Section 2-105. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 
"Term". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-319. 
1973 Ed., § 28:2-319. 



Historical and Statutory Motes 



Cross References 



Section References 

This section is referred to in § 28:2-311. 

Library References 

Key Numbers Encyclopedias 

Sales .©=»77, 79, 83, 161, 201(4). 67 Am. Jur. 2d Sales § 567. 

Westlaw Key Number Searches: 343k77; C.J.S. Sales §§ 94, 157, 164, 167 to 168, 172, 

343k79; 343k83; 343k201(4); 343kl61. 174 to 175, 214 to 215, 224 to 228. 

§ 28:2-320. C.I.F. and C. & F. terms. 

(1) The term C.I.F. means that the price includes in a lump sum the cost of 
the goods and the insurance and freight to the named destination. The term C. 
& F. or C.F, means that the price so includes cost and freight to the named 
destination. 

(2) Unless otherwise agreed and even though used only in connection with 
the stated price and destination, the term C.I.F. destination or its equivalent 
requires the seller at his own expense and risk to 

(a) put the goods into the possession of a carrier at the port for shipment 
and obtain a negotiable bill or bills of lading covering the entire transporta- 
tion to the named destination; and 

(b) load the goods and obtain a receipt from the carrier (which may be 
contained in the bill of lading) showing that the freight has been paid or 
provided for; and 

(c) obtain a policy or certificate of insurance, including any war risk 
insurance, of a kind and on terms then current at the port of shipment in the 
usual amount, in the currency of the contract, shown to cover the same goods 
covered by the bill of lading and providing for payment of loss to the order of 
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the buyer or for the account of whom it may concern; but the seller may add 
to the price the amount of the premium for any such war risk insurance; and 

(d) prepare an invoice of the goods and procure any other documents 
required to effect shipment or to comply with the contract; and 

(e) forward and tender with commercial promptness all the documents in 
due form and with any indorsement necessary to perfect the buyer's rights. 

(3) Unless otherwise agreed the term C. & F. or its equivalent has the same 
effect and imposes upon the seller the same obligations and risks as a C.I.F. 
term except the obligation as to insurance. 

(4) Under the term C.I.F. or C. & F. unless otherwise agreed the buyer must 
make payment against tender of the required documents and the seller may not 
tender nor the buyer demand delivery of the goods in substitution for the 
documents. 

(Dec. 30, 1963, 77 Stat. 650, Pub. L. 88-243, § t.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: To make it clear that: 

1. The C.I.F. contract is not a destina- 
tion but a shipment contract with risk of 
subsequent loss or damage to the goods 
passing to the buyer upon shipment if the 
seller has properly performed all his obli- 
gations with respect to the goods. Deliv- 
ery to the carrier is delivery to the buyer 
for purposes of risk and "title". Delivery 
of possession of the goods is accomplished 
by delivery of the bill of lading, and upon 
tender of the required documents the buy- 
er must pay the agreed price without 
awaiting the arrival of the goods and if 
they have been lost or damaged after prop- 
er shipment he must seek his remedy 
against the carrier or insurer. The buyer 
has no right of inspection prior to payment 
or acceptance of the documents. 

2. The seller's obligations remain the 
same even though the C.I.F. term is "used 
only in connection with the stated price 
and destination". 

3. The insurance stipulated by the 
C.I.F. term is for the buyer's benefit, to 
protect him against the risk of loss or 
damage to the goods in transit. A clause 
in a C.I.F. contract "insurance — for the 
account of sellers" should be viewed in its 
ordinary mercantile meaning that the sell- 
ers must pay for the insurance and not 



that it is intended to run to the seller's 
benefit. 

4. A bill of lading covering the entire 
transportation from the port of shipment is 
explicitly required but the provision on 
this point must be read in the light of its 
reason to assure the buyer of as full pro- 
tection as the conditions of shipment rea- 
sonably permit, remembering always that 
this type of contract is designed to move 
the goods in the channels commercially 
available. To enable the buyer to deal 
with the goods while they are afloat the 
bill of lading must be one that covers only 
the quantity of goods called for by the 
contract. The buyer is not required to 
accept his part of the goods without a bill 
of lading because the latter covers a larger 
quantity, nor is he required to accept a bill 
of lading for the whole quantity under a 
stipulation to hold the excess for the own- 
er. Although the buyer is not compelled 
to accept either goods or documents under 
such circumstances he may of course 
claim his rights in any goods which have 
been identified to his contract. 

5. The seller is given the option of pay- 
ing or providing for the payment of 
freight. He has no option to ship "freight 
collect" unless the agreement so provides. 
The rule of the common law that the buyer 
need not pay the freight if the goods do not 
arrive is preserved. 
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Unless the shipment has been sent 
"freight collect" the buyer is entitled to 
receive documentary evidence that he is 
not obligated to pay the freight; the seller 
is therefore required to obtain a receipt 
"showing that the freight has been paid or 
provided for." The usual notation in the 
appropriate space on the bill of lading that 
the freight has been prepaid is a sufficient 
receipt, as at common law. The phrase 
"provided for" is intended to cover the 
frequent situation in which the carrier ex- 
tends credit to a shipper for the freight on 
successive shipments and receives periodi- 
cal payments of the accrued freight 
charges from him. 

6. The requirement that unless other- 
wise agreed the seller must procure insur- 
ance "of a kind and on terms then current 
at the port for shipment in the usual 
amount, in the currency of the contract, 
sufficiently shown to cover the same goods 
covered by the bill of lading", applies to 
both marine and war risk insurance. As 
applied to marine insurance, it means 
such insurance as is usual or customary at 
the port for shipment with reference to the 
particular kind of goods involved, the 
character and equipment of the vessel, the 
route of the voyage, the port of destination 
and any other considerations that affect 
the risk. It is the substantial equivalent of 
the ordinary insurance in the particular 
trade and on the particular voyage and is 
subject to agreed specifications of type or 
extent of coverage. The language does not 
mean that the insurance must be adequate 
to cover all risks to which the goods may 
be subject in transit. There are some 
types of loss or damage that are not cov- 
ered by the usual marine insurance and 
are excepted in bills of lading or in appli- 
cable statutes from the causes of loss or 
damage for which the carrier or the vessel 
is liable. Such risks must be borne by the 
buyer under this Article. 

Insurance secured in compliance with a 
C.I.F. term must cover the entire transpor- 
tation of the goods to the named destina- 
tion. 



7. An additional obligation is imposed 
upon the seller in requiring him to procure 
customary war risk insurance at the buy- 
er's expense. This changes the common 
law on the point. The seller is not re- 
quired to assume the risk of including in 
the C.I.F. price the cost of such insurance, 
since it often fluctuates rapidly, but is re- 
quired to treat it simply as a necessary for 
the buyer's account. What war risk insur- 
ance is "current" or usual turns on the 
standard forms of policy or rider in com- 
mon use. 

8. The C.I.F. contract calls for insur- 
ance covering the value of the goods at the 
time and place of shipment and does not 
include any increase in market value dur- 
ing transit or any anticipated profit to the 
buyer on a sale by him. 

The contract contemplates that before 
the goods arrive at their destination they 
may be sold again and again on C.I.F. 
terms and that the origin a] policy of insur- 
ance and bill of lading will run with the 
interest in the goods by being transferred 
to each successive buyer. A buyer who 
becomes the seller in such an intermediate 
contract for sale does not thereby, if his 
sub-buyer knows the circumstances, un- 
dertake to insure the goods again at an 
increased price fixed in the new contract 
or to cover the increase in price by addi- 
tional insurance, and his buyer may not 
reject the documents on the ground that 
the original policy does not cover such 
higher price. If such a sub-buyer desires 
additional insurance he must procure it 
for himself. 

Where the seller exercises an option to 
ship "freight collect" and to credit the 
buyer with the freight against the C.I.F. 
price, the insurance need not cover the 
freight since the freight is not at the buy- 
er's risk. On the other hand, where the 
seller prepays the freight upon shipping 
under a bill of landing requiring prepay- 
ment and providing that the freight shall 
be deemed earned and shall be retained by 
the carrier "ship and/or cargo lost or not 
lost," or using words of similar import, he 
must procure insurance that will cover the 
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freight, because notwithstanding that the 
goods are lost in transit the buyer is bound 
to pay the freight as part of the C.I.F. price 
and will be unable to recover it back from 
the carrier. 

9. Insurance "for the account of whom 
it may concern" is usual and sufficient. 
However, for a valid tender the policy of 
insurance must be one which can be dis- 
posed of together with the bill of lading 
and so must be "sufficiently shown to cov- 
er the same goods covered by the bill of 
lading." It must cover separately the 
quantity of goods called for by the buyer's 
contract and not merely insure his goods 
as part of a larger quantity in which others 
are interested, a case provided for in 
American mercantile practice by the use of 
negotiable certificates of insurance which 
are expressly authorized by this section. 
By usage these certificates are treated as 
the equivalent of separate policies and are 
good tender under C.I.F. contracts. The 
term "certificate of insurance", however, 
does not of itself include certificates or 
"cover notes" issued by the insurance bro- 
ker and stating that the goods are covered 
by a policy. Their sufficiency as substi- 
tutes for policies will depend upon proof 
of an established usage or course of deal- 
ing. The present section rejects the En- 
glish rule that not only brokers' certificates 
and "cover notes" but also certain forms 
of American insurance certificates are not 
the equivalent of policies and are not good 
tender under a C.I.F. contract. 

The seller's failure to tender a proper 
insurance document is waived if the buyer 
refuses to make payment on other and 
untenable grounds at a time when proper 
insurance could have been obtained and 
tendered by the seller if timely objection 
had been made. Even a failure to insure 
on shipment may be cured by seasonable 
tender of a policy retroactive in effect; 
e.g., one insuring the goods "lost or not 
lost." The provisions of this Article on 
cure of improper tender and on waiver of 
buyer's objections by silence are applica- 
ble to insurance tenders under a C.I.F. 
term. Where there is no waiver by the 
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buyer as described above, however, the 
fact that the goods arrive safely does not 
cure the seller's breach of his obligations 
to insure them and tender to the buyer a 
proper insurance document. 

10. The seller's invoice of the goods 
shipped under a C.I.F. contract is regard- 
ed as a usual and necessary document 
upon which reliance may properly be 
placed. It is the document which evi- 
dences points of description, quality and 
the like which do not readily appear in 
other documents. This Article rejects 
those statements to the effect that the in- 
voice is a usual but not a necessary docu- 
ment under a C.I.F. term. 

1 1 . The buyer needs all of the docu- 
ments required under a C.I.F. contract, in 
due form and with necessary endorse- 
ments, so that before the goods arrive he 
may deal with them by negotiating the 
documents or may obtain prompt posses- 
sion of the goods after their arrival. If the 
goods are lost or damaged in transit the 
documents are necessary to enable him 
promptly to assert his remedy against the 
carrier or insurer. The seller is therefore 
obligated to do what is mercantilely rea- 
sonable in the circumstances and should 
make every reasonable exertion to send 
forward the documents as soon as possible 
after the shipment. The requirement that 
the documents be forwarded with "com- 
mercial promptness" expresses a more ur- 
gent need for action than that suggested by 
the phrase "reasonable time". 

12. Under a C.I.F. contract the buyer, 
as under the common law, must pay the 
price upon tender of the required docu- 
ments without first inspecting the goods, 
but his payment in these circumstances 
does not constitute an acceptance of the 
goods nor does it impair his right of subse- 
quent inspection or his options and reme- 
dies in the case of improper delivery. All 
remedies and rights for the seller's breach 
are reserved to him. The buyer must pay 
before inspection and assert his remedy 
against the seller afterward unless the 
nonconformity of the goods amounts to a 
real failure of consideration, since the pur- 
1 
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pose of choosing this form of contract is to 
give the seller protection against the buy- 
er's unjustifiable rejection of the goods at 
a distant port of destination which would 
necessitate taking possession of the goods 
and suing the buyer there. 

13. A valid C.I.F. contract may be 
made which requires part of the transpor- 
tation to be made on land and part on the 
sea, as where the goods are to be brought 
by rail from an inland point to a seaport 
and thence transported by vessel to the 
named destination under a "through" or 
combination bill of lading issued by the 
railroad company. In such a case ship- 
ment by rail from the inland point within 
the contract period is a timely shipment 
notwithstanding that the loading of the 
goods on the vessel is delayed by causes 
beyond the seller's control. 

14. Although subsection (2) stating the 
legal effects of the C.I.F. term is an "un- 
less otherwise agreed" provision, the ex- 
press language used in an agreement is 
frequently a precautionary, fuller state- 
ment of the normal C.I.F. terms and hence 
not intended as a departure or variation 
from them. Moreover, the dominant out- 
lines of the C.I.F. term are so well under- 
stood commercially that any variation 
should, whenever reasonably possible, be 
read as falling within those dominant out- 
lines rather than as destroying the whole 
meaning of a term which essentially indi- 
cates a contract for proper shipment rath- 
er than one for delivery at destination. 
Particularly careful consideration is neces- 
sary before a printed form or clause is 
construed to mean agreement otherwise 
and where a C.I.F, contract is prepared on 
a printed form designed for some other 
type of contract, the C.I.F. terms must 
prevail over printed clauses repugnant to 
them. 

15. Under subsection (4) the fact that 
the seller knows at the time of the tender 
of the documents that the goods have been 



lost in transit does not affect his rights if 
he has performed his contractual obli- 
gations. Similarly, the seller cannot per- 
form under a C.I.F. term by purchasing 
and tendering landed goods. 

16. Under the C. & F. term, as under 
the C.I.F. term, title and risk of loss are 
intended to pass to the buyer on shipment. 
A stipulation in a C. & F. contract that the 
seller shall effect insurance on the goods 
and charge the buyer with the premium 
(in effect that he shall act as the buyer's 
agent for that purpose) is entirely in keep- 
ing with the pattern. On the other hand, 
it often happens that the buyer is in a 
more advantageous position than the seller 
to effect insurance on the goods or that he 
has in force an "open" or "floating" policy 
covering all shipments made by him or to 
him, in either of which events the C. & F. 
term is adequate without mention of insur- 
ance. 

17. It is to be remembered that in a 
French contract the term "C.A.F." does 
not mean "Cost and Freight" but has ex- 
actly the same meaning as the term 
"C.I.F." since it is merely the French 
equivalent of that term. The "A" does not 
stand for "and" but for "assurance" which 
means insurance. 

Cross References: 

Point 4: Section 2-323. 

Point 6: Section 2-509(1 )(a). 

Point 9: Sections 2-508 and 
2-605(l)(a). 

Point 12: Sections 2-321(3), 2-512 and 
2-513(3) and Article 5. 

Definitional Cross References: 

'Bill of lading". Section 1-201. 
'Buyer". Section 2-103. 
'Contract". Section 1-201. 
'Goods". Section 2-105. 
'Rights". Section 1-201. 
'Seller". Section 2-103. 
'Term". Section 1-201, 
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Historical and Statutory Motes 

Prior Codifications 

1981 Ed., § 28:2-320. 
1973 Ed., § 28:2-320. 

Library References 
Key Numbers Encyclopedias 

Sales @=»77(2). 67 Am. Jur. 2d Sales § 554. 

Wesllaw Key Number Search: 343k77(2). CJ.S. Sales §§ 94, 96 to 98. 

§ 28:2-321, C.I.F. or C. & F.: "net landed weights"; "payment on arriv- 
al"; warranty of condition on arrival. 

Under a contract containing a term C.I.F. or C. & F. 

(1) Where the price is based on or is to be adjusted according to "net 
landed weights", "delivered weights", "out turn" quantity or quality or the 
like, unless otherwise agreed the seller must reasonably estimate the price. 
The payment due on tender of the documents called for by the contract is the 
amount so estimated, but after final adjustment of the price a settlement must 
be made with commercial promptness. 

(2) An agreement described in subsection (1) or any warranty of quality or 
condition of the goods on arrival places upon the seller the risk of ordinary 
deterioration, shrinkage and the like in transportation but has no effect on 
the place or time of identification to the contract for sale or delivery or on the 
passing of the risk of loss. 

(3) Unless otherwise agreed where the contract provides for payment on or 
after arrival of the goods the seller must before payment allow such prelimi- 
nary inspection as is feasible; but if the goods are lost delivery of the 
documents and payment are due when the goods should have arrived. 

(Dec. 30, 1963, 77 Stat. 650, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: 

This section deals with two variations of 
the C.I.F. contract which have evolved in 
mercantile practice but are entirely consis- 
tent with the basis C.I.F. pattern. Subsec- 
tions (1) and (2), which provide for a shift 
to the seller of the risk of quality and 
weight deterioration during shipment, are 
designed to conform the law to the best 
mercantile practice and usage without 
changing the legal consequences of the 
C.I.F. or C. & F. term as to the passing of 
marine risks to the buyer at the point of 
shipment. Subsection (3) provides that 
where under the contract documents are 
to be presented for payment after arrival 



of the goods, this amounts merely to a 
postponement of the payment under the 
C.I.F. contract and is not to be confused 
with the "no arrival, no sale" contract. If 
the goods are lost, delivery of the docu- 
ments and payment against them are due 
when the goods should have arrived. The 
clause for payment on or after arrival is 
not to be construed as such a condition 
precedent to payment that if the goods are 
lost in transit the buyer need never pay 
and the seller must bear the loss. 
Cross Reference: 

Section 2-324. 
Definitional Cross References: 

"Agreement". Section 1-201 . 

"Contract". Section 1-201. 
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'Delivery". Section 1-20.1. 
'Goods". Section 2-105. 



"Seller". Section 2-103. 
"Term". Section 1-20.1. 



Prior Codifications 

198.1 Ed., § 28:2-321. 
1973 Ed., § 28:2-321. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28:2-513. 

Library References 
Key Numbers Encyclopedias 

Sales <3=>1 .68, 183, 201(4). 67 Am. Jur. 2d Sales § 556. 

Westlaw Key Number Searches: 343kl68; C.J.S. Sales §§ 151,185,188,208 10 209,214 

343kl83; 343k201(4). to 215, 224 to 228. 

§ 28:2-322. Delivery "ex-ship". 

(1) Unless otherwise agreed a term for delivery of goods "ex-ship" (which 
means from the carrying vessel) or in equivalent language is not restricted to a 
particular ship and requires delivery from a ship which has reached a place at 
the named port of destination where goods of the kind are usually discharged. 

(2) Under such a term unless otherwise agreed 

(a) the seller must discharge all liens arising out of the carriage and 
furnish the buyer with a direction which puts the carrier under a duty to 
deliver the goods; and 

(b) the risk of loss does not pass to the buyer until the goods leave the 
ship's tackle or are otherwise properly unloaded. 

(Dec. 30, 1963, 77 Stat. 651, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 

1. The delivery term, "exship", as be- 
tween seller and buyer, is the reverse of 
the F.A.S. term covered. 

2. Delivery need not be made from any 
particular vessel under a clause calling for 
delivery "exship", even though a vessel on 
which shipment is to be made originally is 
named in the contract, unless the agree- 
ment by appropriate language restricts the 
clause to delivery from a named vessel. 

3. The appropriate place and manner 
of unloading at the port of destination 
depend upon the nature of the goods and 
the facilities and usages of the port. 



4. A contract fixing a price "ex ship" 
with payment "cash against documents" 
calls only for such documents as are ap- 
propriate to the contract. Tender of a 
delivery order and of a receipt for the 
freight after the arrival of the carrying 
vessel is adequate. The seller is not re- 
quired to tender a bill of lading as a docu- 
ment of title nor is he required to insure 
the goods for the buyer's benefit, as the 
goods are not at the buyer's risk during 
the voyage. 
Cross Reference: 

Point 1: Section 2-319(2). 
Definitional Cross References: 

"Buyer". Section 2-103. 
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"Goods". Section 2-105. 
"Seller". Section 2-103. 
"Term". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-322. 
1973 Ed., § 28:2-322. 



Key Numbers 

Sales <3=>77(2), 83, 161, 201(4). 
West! aw Key Number Searches: 
343k83; 343M61; 343k201(4). 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 560. 
343k77(2); C.J.S. Sales §§ 94, 96 to 98, 157, 164, 167, 

172, 174 to 175, 214 to 215, 224 lo 228. 



§ 28:2-323. Form of bill of lading required in overseas shipment; ''over- 
seas". 

(1) Where the contract contemplates overseas shipment and contains a term 
C.I.F. or C. & F. or F.O.B. vessel, the seller unless otherwise agreed must 
obtain a negotiable bill of lading stating that the goods have been loaded on 
board or, in the case of a term C.I.F. or C. & F., received for shipment. 

(2) Where in a case within subsection (1) a bill of lading has been issued in a 
set of parts, unless otherwise agreed if the documents are not to be sent from 
abroad the buyer may demand tender of the full set; otherwise only one part of 
the bill of lading need be tendered. Even if the agreement expressly requires a 
full set 

(a) due tender of a single part is acceptable within the provisions of this 
article on cure of improper delivery (subsection (1) of section 28:2-508); and 

(b) even though the full set is demanded, if the documents are sent from 
abroad the person tendering an incomplete set may nevertheless require 
payment upon furnishing an indemnity which the buyer in good faith deems 
adequate. 

(3) A shipment by water or by air or a contract contemplating such shipment 
is "overseas" insofar as by usage of trade or agreement it is subject to the 
commercial, financing or shipping practices characteristic of international deep 
water commerce. 

(Dec. 30, 1963, 77 Stat. 651, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 

1. Subsection (1) follows the "Ameri- 
can" rule that a regular bill of lading indi- 
cating delivery of the goods at the dock for 
shipment is sufficient, except under a term 
"F.O.B. vessel." See Section 2-319 and 
comment thereto. 



2. Subsection (2) deals with the prob- 
lem of bills of lading covering deep water 
shipments, issued not as a single bill of 
lading but in a set of parts, each part 
referring to the other parts and the entire 
set constituting in commercial practice 
and at law a single bill of lading. Com- 
mercial practice in international com- 
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§ 28:2-323 uniform commercial code 

merce is to accept and pay against presen- bank's obligation under a letter of credit is 
tation of the first part of a set if the part is independent and depends on its own 
sent from overseas even though the con- terms. See Article 5. 

tract of the buver requires presentation of ^ ^ c 

r n r i .i, r i i. . i 3 i Cross References: 

a hill set oi bills ox lading provided ade- 
quate indemnity for the missing parts is Sections 2-508(2), 5-1 13. 

forthcoming. Definitional Cross References: 

This subsection codifies that practice as 
between buyer and seller. Article 5 (Sec- " Bil1 of lading". Section 1-201. 
tion 5-113) authorizes banks presenting "Buyer". Section 2-103. 
drafts under letters of credit to give indem- "Contract". Section 1-20.1. 
nities against the missing parts, and this "Delivery". Section 1-201. 
subsection means that the buyer must ac- << F j nancin g agency". Section 2-104. 
cept and act on such indemnities if he in „__ ,, „ . . „ f 
j r -*i_ j ^ j , ™ * Person . Section 1-201. 
good laith deems them adequate. But nei- 
ther this subsection nor Article 5 decides Seller . Section 2-1.03. 
whether a bank which has issued a letter "Send". Section 1-201. 
of credit is similarly bound. The issuing "Term". Section 1-201. 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-323. 
1973 Ed., § 28:2-323. 

Cross References 
Section References 

This section is referred to in §§ 28:2-103, 28:2-503, and 28:7-102. 

Library References 

Key Numbers Encyclopedias 

Sales <3=>161, 162, 201(4). 67 Am. Jur. 2d Sales § 562. 

Westlaw Key Number Searches: 343kl61; CJ.S. Sales §§ 153, 164, 167, 172 to 175, 214 

343kl62; 343k201(4). to 215, 224 to 228. 

§ 28:2-324, "No arrival, no sale" term. 

Under a term "no arrival, no sale" or terms of like meaning, unless otherwise 
agreed, 

(a) the seller must properly ship conforming goods and if they arrive by 
any means he must tender them on arrival but he assumes no obligation that 
the goods will arrive unless he has caused the non-arrival; and 

(b) where without fault of the seller the goods are in part lost or have so 
deteriorated as no longer to conform to the contract or arrive after the 
contract time, the buyer may proceed as if there had been casualty to 
identified goods (section 28:2-613). 

(Dec. 30, 1963, 77 Stat. 651, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 
Prior Uniform Statutory Provision: None. l. The "no arrival, no sale" term in a 

Purposes: "destination" overseas contract leaves risk 

556 



SALES 



§ 28:2-324 



of loss on the seller but gives him an 
exemption from liability for nondelivery. 
Both the nature of the case and the duty of 
good faith require that the seller must not 
interfere with the arrival of the goods in 
any way. If the circumstances impose 
upon him the responsibility for making or 
arranging the shipment, he must have a 
shipment made despite the exemption 
clause. Further, the shipment made must 
be a conforming one, for the exemption 
under a "no arrival, no sale" term applies 
only to the hazards of transportation and 
the goods must be proper in all other 
respects. 

The reason of this section is that where 
the seller is reselling goods bought by him 
as shipped by another and this fact is 
known to the buyer, to that the seller is not 
under any obligation to make the shipment 
himself, the seller is entitled under the "no 
arrival, no sale" clause to exemption from 
payment of damages for non-delivery if the 
goods do not arrive or if the goods which 
actually arrive are non -conforming. This 
does not extend to sellers who arrange 
shipment by their own agents, in which 
case the clause is limited to casualty due to 
marine hazards. But sellers who make 
known that they are contracting only with 
respect to what will be delivered to them 
by parties over whom they assume no con- 
trol are entitled to the full quantum of the 
exemption. 

2. The provisions of this Article on 
identification must be rea together with 
the present section in order to bring the 
exemption into application. Until there is 
some designation of the goods in a particu- 
lar shipment or on a particular ship as 
being those to which the contract refers 
there can be no application of an exemp- 
tion for their non-arrival. 

3. The seller's duty to tender the 
agreed or declared goods if they do arrive 
is not impaired because of their delay in 
arrival or by their arrival after transship- 
ment. 



4, The phrase "to arrive" is often em- 
ployed in the same sense as "no arrival, no 
sale" and may then be given the same 
effect. But a "to arrive" term, added to a 
C.I.F. or C. & F. contract, does not have 
the full meaning given by this section to 
"no arrival, no sale". Such a "to arrive" 
term is usually intended to operate only to 
the extent that the risks are not covered by 
the agreed insurance and the loss or casu- 
alty is due to such uncovered hazards. In 
some instances the "to arrive" term may 
be regarded as a time of payment term, or, 
in the case of the reselling seller discussed 
in point 1 above, as negating responsibility 
for conformity of the goods, if they arrive, 
to any description which was based on his 
good faith belief of the quality. Whether 
this is the intention of the parties is a 
question of fact based on all the circum- 
stances surrounding the resale and in case 
of ambiguity the rules of Sections 2-316 
and 2-317 apply to preclude dishonor. 

5. Paragraph (b) applies where goods 
arrive impaired by damage or partial loss 
during transportation and makes the poli- 
cy of this Article on casualty to identified 
goods applicable to such a situation. For 
the term cannot be regarded as intending 
to give the seller an unforeseen profit 
through casualty; it is intended only to 
protect him from loss due to causes be- 
yond his control. 

Cross References: 

Point 1: Section 1-203. 
Point 2: Section 2-50 1(a) and (c). 
Point 5: Section 2-613. 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Conforming". Section 2-106. 

'Contract". Section 1-201 . 

'Fault". Section 1-201. 

'Goods". Section 2-105. 

'Sale". Section 2-106. 

'Seller". Section 2-103. 

'Term". Section 1-201. 
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Historical and Statutory Notes 



Prior Codifications 

1981 Ed., §' 28:2-324. 
1973 Ed., § 28:2-324. 



Cross References 



Section References 

This section is referred to in § 28:2-613. 



Key Numbers 

Sales ®=»83, 150, 217, 224. 
Westlaw Key Number Searches: 
343kl50; 343k217; 343k224. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 564. 
C.J.S. Sales §§ 151, 157, 167,222. 



343k83; 



§ 28:2-325. "Letter of credit" term; "confirmed credit''. 

(1) Failure of the buyer seasonably to furnish an agreed letter of credit is a 
breach of the contract for sale. 

(2) The delivery to seller of a proper letter of credit suspends the buyer's 
obligation to pay. If the letter of credit is dishonored, the seller may on 
seasonable notification to the buyer require payment directly from him. 

(3) Unless otherwise agreed the term "letter of credit" or "banker's credit" 
in a contract for sale means an irrevocable credit issued by a financing agency 
of good repute and, where the shipment is overseas, of good international 
repute. The term "confirmed credit" means that the credit must also carry the 
direct obligation of such an agency which does business in the seller's financial 
market. 

(Dec. 30, 1963, 77 Stat. 652, Pub. L. 88-243, § 1 .) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: To express the established com- 
mercial and banking understanding as to 
the meaning and effects of terms calling 
for "letters of credit" or "confirmed cred- 
it": 

1. Subsection (2) follows the general 
policy of this Article and Article 3 (Section 
3-802) on conditional payment, under 
which payment by check or other short- 
term instrument is not ordinarily final as 
between the parties if the recipient duly 
presents the instrument and honor is re- 
fused. Thus the furnishing of a letter of 
credit does not substitute the financing 
agency's obligation for the buyer's, but the 
seller must first give the buyer reasonable 
notice of his intention to demand direct 
payment from him. 



2. Subsection (3) requires that the 
credit be irrevocable and be a prime credit 
as determined by the standing of the is- 
suer. It is not necessary, unless otherwise 
agreed, that the credit be a negotiation 
credit; the seller can finance himself by an 
assignment of the proceeds under Section 
5-116(2). 

3. The definition of "confirmed credit" 
is drawn on the supposition that the credit 
is issued by a bank which is not doing 
direct business in the seller's financial 
market; there is no intention to require 
the obligation of two banks both local to 
the seller. 

Cross References: 



Sections 2 
Article 5. 



-403, 2-511(3) and 3-802 and 
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Definitional Cross References: 

"Buyer". Section 2-103. 
"Contract for sale". Section 2-106. 
"Draft". Section 3-104. 
"Financing agency". Section 2-104. 



"Notifies". Section 1-201. 
"Overseas". Section 2-323. 
"Purchaser". Section 1-201. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 
"Term". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-325. 
1973 Ed., § 28:2-325. 



Cross References 



Section References 

This section is referred to in § 28:2-103. 



Key Numbers 

Banks and Banking <&=> 1 9 1 . 
Sales ^191. 

Westlaw Key Number Searches: 
343kl91. 

Encyclopedias 

67 Am. Jur. 2d Sales § 675. 



Library References 

C.J.S. Banks and Banking § 174. 

CJ.S. Letters of Credit §§ 341 to 366, 368 to 

370, 372 to 376. 
C.J.S. Sales § 208. 



52kl91; 



§ 28:2—326. Sale on approval and sale or return; rights of creditors. 

(1) Unless otherwise agreed, if delivered goods may be returned by the 
buyer even though they conform to the contract, the transaction is 

(a) a "sale on approval" if the goods are delivered primarily for use, and 

(b) a "sale or return" if the goods are delivered primarily for resale. 

(2) Goods held on approval are not subject to the claims of the buyer's 
creditors until acceptance; goods held on sale or return are subject to such 
claims while in the buyer's possession. 

(3) Repealed. 

(4) Any "or return" term of a contract for sale is to be treated as a separate 
contract for sale within the statute of frauds section of this article (section 
28:2-201) and as contradicting the sale aspect of the contract within the 
provisions of this article on parol or extrinsic evidence (section 28:2-202). 

(Dec. 30, 1963, 77 Stat. 652, Pub. L. 88-243, § 1; Oct. 26, 2000, D.C. Law 13-201, 
§ 201(c)(3), 47 DCR 7576.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tion 19(3), Uniform Sales Act. 
Changes: Completely rewritten in this and 
the succeeding section. 
Purposes of Changes: To make it clear 
that: 



1. Both a "sale on approval" and "sale 
or return" should be distinguished from 
other types of transactions with which 
they frequently have been confused. A 
"sale on approval," sometimes also called 
a sale "on trial" or "on satisfaction," deals 
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with a contract under which the seller 
undertakes a risk in order to satisfy its 
prospective buyer with the appearance or 
performance of the goods that are sold. 
The goods are delivered to the proposed 
purchaser but they remain the property of 
the seller until the buyer accepts them. 
The price has already been agreed. The 
buyer's willingness to receive and test the 
goods is the consideration for the seller's 
engagement to deliver and sell. A "sale or 
return," on the other hand, typically is a 
sale to a merchant whose unwillingness to 
buy is overcome by the seller's engage- 
ment to take back the goods (or any com- 
mercial unit of goods) in lieu of payment if 
they fail to be resold. A sale or return is a 
present sale of goods which may be un- 
done at the buyer's option. Accordingly, 
subsection (2) provides that goods deliv- 
ered on approval are not subject to the 
prospective buyer's creditors until accep- 
tance, and goods delivered in a sale or 
return are subject to the buyer's creditors 
while in the buyer's possession. 

These two transactions are so strongly 
delineated in practice and in general un- 
derstanding that every presumption runs 
against a delivery to a consumer being a 
"sale or return" and against a delivery to a 
merchant for resale being a "sale on ap- 
proval." 

2. The right to return the goods for 
failure to conform to the contract of sale 
does not make the transaction a "sale on 
approval" or "sale or return" and has 
nothing to do with this section or Section 
2-327. This section is not concerned with 
remedies for breach of contract. It deals 
instead with a power given by the contract 
to turn back the goods even though they 
are wholly as warranted. This section 
nevertheless presupposes that a contract 
for sale is contemplated by the parties, 
although that contract may be of the par- 
ticular character that this section address- 



es (i.e., a sale on approval or a sale or 
return). 

If a buyer's obligation as a buyer is 
conditioned not on his personal approval 
but on the article's passing a described 
objective test, the risk of loss by casualty 
pending the test is properly the seller's and 
proper return is at his expense. On the 
point of "satisfaction" as meaning "rea- 
sonable satisfaction" where an industrial 
machine is involved, this Article takes no 
position. 

3. Subsection (3) resolves a conflict in 
the pre-UCC case law by recognizing that 
an "or return" provision is so definitely at 
odds with any ordinary contract for sale of 
goods that if a written agreement is in- 
volved the "or return" term must be con- 
tained in a written memorandum. The 
"or return" aspect of a sales contract must 
be treated as a separate contract under the 
Statute of Frauds section and as contra- 
dicting the sale insofar as questions of 
parole or extrinsic evidence are con- 
cerned. 

4. Certain true consignment transac- 
tions were dealt with in former Sections 
2-326(3)and 9-114. These provisions 
have been deleted and have been replaced 
by new provisions in Article 9. See, e.g., 
Sections 9-109(a)(4); 9-103(b); 9-319. 

Cross References: 

Point 2: Article 9. 
Point 3: Sections 2-201 and 2-202. 
Definitional Cross References: 

"Between merchants". Section 2-104. 
"Buyer". Section 2-103. 
"Conform". Section 2-106. 
"Contract for sale". Section 2-106. 
"Creditor". Section 1-20.1. 
"Goods". Section 2-105. 
"Sale". Section 2-106. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed.,§ 28:2-326. 
1973 Ed., § 28:2-326. 



Historical and Statutory Notes 

Effect of Amendments 

D.C. Law 13—201 , enacting a new Article 9 of 
the Uniform Commercial Code applicable July 
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1, 2001, made conforming amendments to this Legislative History of Laws 

section applicable upon the same date. For Law 13-201, see notes following 

§ 28:2-103. 

Cross References 
Section References 

This section is referred to in §§ 28:1-201, 28:2-103, and 28:2A-103. 

Library References 

Key Numbers C.J.S. Agriculture §§ 163, 165, 178. 

Factors <3»1, 64, 65. C.J.S. Bailments § 11. 

Sales ^8, 168.5, 204 205, 206, 222. QJS FactQrs §§ y ^ ^ 63 

Westlaw Key Number Searches: 167kl; ^ T ^ ^ , cc , ^ n «„ Ann ,,,, ^ „ 

167k64; 167k65; 343k204; 343k206; C.J.S. Sa]es & 3 > 165 lo 166 > 190 > 216 > 22l > 
343kl68.5; 343k222; 343k205; 343k8. 229. 

Encyclopedias 

67 Am. Jur. 2d Sales § 466. 

§ 28:2—327. Special incidents of sale on approval and sale or return. 

(1) Under a sale on approval unless otherwise agreed 

(a) although the goods are identified to the contract the risk of loss and the 
title do not pass to the buyer until acceptance; and 

(b) use of the goods consistent with the purpose of trial is not acceptance 
but failure seasonably to notify the seller of election to return the goods is 
acceptance, and if the goods conform to the contract acceptance of any part 
is acceptance of the whole; and 

(c) after due notification of election to return, the return is at the seller's 
risk and expense but a merchant buyer must follow any reasonable instruc- 
tions. 

(2) Under a sale or return unless otherwise agreed 

(a) the option to return extends to the whole or any commercial unit of the 
goods while in substantially their original condition, but must be exercised 
seasonably; and 

(b) the return is at the buyer's risk and expense. 
(Dec. 30, 1963, 77 Stat. 652, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- side the normal intent of the parties in the 

lion 19(3), Uniform Sales Act. " on approval" situation and the policy of 

Changes: Completely rewritten in preced- this Article allowing partial acceptance of 

mg ana tnis section. a defective delivery has no application 

Purposes of Changes: To make it clear here. A case where a buyer takes home 



that 



two dresses to select one commonly in- 



1. In the case of a sale on approval: volves two distinct contracts; if not, it is 

If all of the goods involved conform to covered by the words "unless otherwise 
the contract, the buyer's acceptance of agreed . 

part of the goods constitutes acceptance of 2. In the case of a sale or return, the 

the whole. Acceptance of part falls out- return of any unsold unit merely because it 
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is unsold is the normal intent of the "sale 
or return" provision, and therefore the 
right to return for this reason alone is 
independent of any other action under the 
contract which would turn on wholly dif- 
ferent considerations. On the other hand, 
where the return of goods is for breach, 
including return of items resold by the 
buyer and returned by the ultimate pur- 
chasers because of defects, the return pro- 
cedure is governed not by the present sec- 
tion but by the provisions on the effects 
and revocation of acceptance. 

3. In the case of a sale on approval the 
risk rests on the seller until acceptance of 
the goods by the buyer, while in a sale or 
return the risk remains throughout on the 
buyer. 

4. Notice of election to return given by 
the buyer in a sale on approval is sufficient 
to relieve him of any further liability. Ac- 
tual return by the buyer to the seller is 
required in the case of a sale or return 
contract. What constitutes due "giving" 
of notice, as required in "on approval" 
sales, is governed by the provisions on 
good faith and notice. "Seasonable" is 



used here as defined in Section 1-204. 
Nevertheless, the provisions of both this 
Article and of the contract on this point 
must be read with commercial reason and 
with full attention to good faith. 

Cross References: 

Point 1: Sections 2-501, 2-601 and 
2-603. 

Point 2: Sections 2-607 and 2-608. 

Point 4: Sections 1-201 and 1-204. 
Definitional Cross References: 

"Agreed". Section 1-201. 
"Buyer". Section2-103. 
"Commercial unit". Section 2-105. 
"Conform". Section 2-106. 
"Contract". Section 1-201. 
"Goods". Section 2-105. 
"Merchant". Section 2-104. 
"Notifies". Section 1-201. 
"Notification". Section .1-201. 
"Sale on approval". Section 2-326. 
"Sale or return". Section 2-326. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 



Historical and Statutory Motes 



Prior Codifications 

1981 Ed., § 28:2-327. 
1973 Ed., § 28:2-327. 



Cross References 



Section References 

This section is referred to in § 28:2-509. 



Key Numbers 

Sales <^168.5, 204, 205. 
West] aw Key Number Searches: 
343k205; 343kl68.5. 



In general 1 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 467. 
343k204; C.J.S. Sales §§ 165 to 166, 

229. 

Motes of Decisions 



190, 216, 221, 



1. In general 

On delivery of goods, identification of goods 
to contract ceases to have significance as con- 
cept except in case of sale on approval; on 
delivery, buyer does not have just special prop- 



erty and insurable interest in goods but actual 
title to goods themselves; after seller completes 
its performance with respect to delivery, there- 
by relinquishing possession of goods, goods 
must necessarily be identified to contract. 
U.C.C. §§ 2-327(l)(a), 2-401(1), 2-501, 
2-501(1); N.Y.McKinney's Uniform Commer- 
cial Code §§ 2-327(l)(a), 2-401(1), 2-501, 



562 



SALES §28:2-328 

2-501(1); D.C.Code 1981, §§ 28:2-327(l)(a), quently affirmed 48 F.3d 539, 310 U.S.App.D.C. 
28:2-401(1), 28:2-501, 28:2-501(1). In re Al- 363, rehearing denied. Sales ©=» 199, 204 
com America Corp., 1993, 156 B.R. 873, subse- 

§ 28:2-328. Sale by auction. 

(1) In a sale by auction if goods are put up in lots each lot is the subject of a 
separate sale. 

(2) A sale by auction is complete when the auctioneer so announces by the 
fall of the hammer or in other customary manner. Where a bid is made while 
the hammer is falling in acceptance of a prior bid the auctioneer may in his 
discretion reopen the bidding or declare the goods sold under the bid on which 
the hammer was falling. 

(3) Such a sale is with reserve unless the goods are in explicit terms put up 
without reserve. In an auction with reserve the auctioneer may withdraw the 
goods at any time until he announces completion of the sale. In an auction 
without reserve, after the auctioneer calls for bids on an article or lot, that 
article or lot cannot be withdrawn unless no bid is made within a reasonable 
time. In either case a bidder may retract his bid until the auctioneer's 
announcement of completion of the sale, but a bidder's retraction does not 
revive any previous bid. 

(4) If the auctioneer knowingly receives a bid on the seller's behalf or the 
seller makes or procures such a bid, and notice has not been given that liberty 
for such bidding is reserved, the buyer may at his option avoid the sale or take 
the goods at the price of the last good faith bid prior to the completion of the 
sale. This subsection shall not apply to any bid at a forced sale. 

(Dec. 30, 1963, 77 Stat. 653, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 1.1-255, 
§ 27(11), 44DCR 1271.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- however, for determining the nature of an 

tion 21, Uniform Sales Act. auction is the "putting up" of the goods. 

Changes: Completely rewritten. Tn i s Article accepts the view that the 

Purposes of Changes: To make it clear goo d s may be withdrawn before they are 

actually "put up," regardless of whether 

1 . The auctioneer may in his discretion the auction is advertised as one without 
either reopen the bidding or close the sale reserve, without liability on the part of the 
on the bid on which the hammer was auction announcer to persons who are 
falling when a bid is made at that moment. present. This is subject to any peculiar 
The recognition of a bid of this kind by the facts which might bring the case within 
auctioneer in his discretion does not mean the "firm offer" principle of this Article, 
a closing in favor of such a bidder, but but an offer to persons generally would 
only that the bid has been accepted as a require unmistakable language in order to 
continuation of the bidding. If recog- fall within that section. The prior an- 
nized, such a bid discharges the bid on nouncement of the nature of the auction 
which the hammer was falling when it was either as with reserve or without reserve 
made. will, however, enter as an "explicit term" 

2. An auction "with reserve" is the in the "putting up" of the goods and con- 
normal procedure. The crucial point, duct thereafter must be governed accord- 
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ingly. The present section continues the Definitional Cross References: 

prior rule permitting withdrawal of bids in "Buyer". Section 2-103. 

auctions both with and without reserve; "Good faith". Section 1-201. 

and the rule is made explicit that the re- « Goods » t Section 2-105. 

traction of a bid does not revive a prior ,,_ ,, . „ , rtl _ 

,.1 Lot . Section 2-105. 
bid. 

Notice . Section 1-201. 

Cross Reference: „ Sale - Section 2-106. 

Point 2: Section 2-205. "Seller". Section 2-103. 

Historical and Statutory Notes 

Prior Codifications f erred to the Committee of the Whole. The Bill 

1981 Ed., § 28:2-328. was adopted on first and second readings on 

1973 Ed. , § 28:2-328. November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 

Legislative History of Laws 24, 1996, it was assigned Act No. 1.1-519 and 

Law 11-255, the "Second Technical Amend- transmitted to both Houses of Congress for its 

ments Act of 1996," was introduced in Council review. D.C. Law 11-255 became effective on 

and assigned Bill No. 11-905, which was re- April 9, 1997. 

Library References 
Key Numbers Encyclopedias 

Auctions and Auctioneers <^7, 8. c j s Auctions and Auctioneers §§ 2, 8 to 20. 

Westlaw Key Number Searches: 47k7; 47k8. 



Part 4. Title, Creditors and Good Faith Purchasers. 

§ 28:2-401, Passing of title; reservation for security; limited application 
of this section. 

Each provision of this article with regard to the rights, obligations and 
remedies of the seller, the buyer, purchasers or other third parties applies 
irrespective of title to the goods except where the provision refers to such title. 
Insofar as situations are not covered by the other provisions of this article and 
matters concerning title become material the following rules apply: 

(1) Title to goods cannot pass under a contract for sale prior to their 
identification to the contract (section 28:2-501), and unless otherwise explic- 
itly agreed the buyer acquires by their identification a special property as 
limited by this subtitle. Any retention or reservation by the seller of the title 
(property) in goods shipped or delivered to the buyer is limited in effect to a 
reservation of a security interest. Subject to these provisions and to the 
provisions of the article on secured transactions (Article 9), title to goods 
passes from the seller to the buyer in any manner and on any conditions 
explicitly agreed on by the parties. 

(2) Unless otherwise explicitly agreed title passes to the buyer at the time and 
place at which the seller completes his performance with reference to the 
physical delivery of the goods, despite any reservation of a security interest and 
even though a document of title is to be delivered at a different time or place; 
and in particular and despite any reservation of a security interest by the bill of 
lading 
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(a) if the contract requires or authorizes the seller to send the goods to the 
buyer but does not require him to deliver them at destination, title passes to 
the buyer at the time and place of shipment; but 

(b) if the contract requires delivery at destination, title passes on tender 
there. 

(3) Unless otherwise explicitly agreed where delivery is to be made without 
moving the goods, 

(a) if the seller is to deliver a document of title, title passes at the time 
when and the place where he delivers such documents; or 

(b) if the goods are at the time of contracting already identified and no 
documents are to be delivered, title passes at the time and place of contract- 
ing. 

(4) A rejection or other refusal by the buyer to receive or retain the goods, 
whether or not justified, or a justified revocation of acceptance revests title to 
the goods in the seller. Such revesting occurs by operation of law and is not a 
"sale". 

(Dec. 30, 1963, 77 Stat. 653, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: See 

generally, Sections 17, 18, 19 and 20, Uni- 
form Sales Act. 
Purposes: To make it clear that: 



1 . This Article deals with the issues be- 
tween seller and buyer in terms of step by 
step performance or non-performance un- 
der the contract for sale and not in terms 
of whether or not "title" to the goods has 
passed. That the rules of this section in 
no way alter the rights of either the buyer, 
seller or third parties declared elsewhere 
in the Article is made clear by the pream- 
ble of this section. This section, however, 
in no way intends to indicate which line of 
interpretation should be followed in cases 
where the applicability of "public" regula- 
tion depends upon a "sale" or upon loca- 
tion of "title" without further definition. 
The basic policy of this Article that known 
purpose and reason should govern inter- 
pretation cannot extend beyond the scope 
of its own provisions. It is therefore nec- 
essary to state what a "sale" is and when 
title passes under this Article in case the 
courts deem any public regulation to in- 
corporate the defined term of the "pri- 
vate" law. 



2. "Future" goods cannot be the sub- 
ject of a present sale. Before title can 
pass the goods must be identified in the 
manner set. forth in Section 2-501. The 
parties, however, have full liberty to ar- 
range by specific terms for the passing of 
title to goods which are existing. 

3. The "special property" of the buyer 
in goods identified to the contract is ex- 
cluded from the definition of "security in- 
terest"; its incidents are defined in provi- 
sions of this Article such as those on the 
rights of the seller's creditors, on good 
faith purchase, on the buyer's right to 
goods on the seller's insolvency, and on 
the buyer's right to specific performance 
or replevin. 

4. The factual situations in subsections 

(2) and (3) upon which passage of title 
turn actually base the test upon the time 
when the seller has finally committed him- 
self in regard to specific goods. Thus in a 
"shipment" contract he commits himself 
by the act of making the shipment. If 
shipment is not contemplated subsection 

(3) turns on the seller's final commitment, 
i.e. the delivery of documents or the mak- 
ing of the contract. 

Cross References: 
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Point 2: Sections 2-102, 2-501 and 
2-502. 

Point 3: Sections 1-201, 2-402, 2-403, 
2-502 and 2-716. 
Definitional Cross References: 

"Agreement". Section 1-201. 

"Bill of lading". Section 1-201. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-1.06. 

"Delivery". Section 1-201. 

"Document of title". Section 1-201. 



"Good faith". Section 2-103. 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Purchaser". Section 1-201. 
"Receipt" of goods. Section 2-103. 
"Remedy". Section 1-201. 
"Rights". Section 1-201. 
"Sale". Section 2-106. 
"Security interest". Section 1-201. 
"Seller". Section 2-103. 
"Send". Section 1-201. 



Prior Codifications 

198! Ed., § 28:2-401. 
1973 Ed., § 28:2-401. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 28:1-201 and 28:2-106. 



Key Numbers 

Sales e=*197 to 218.5. 

Westlaw Key Number Searches: 343k 197 to 
343k218.5. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 391. 

C.J.S. Sales §§ 214 to 218, 221, 223 to 229. 



Notes of Decisions 



Delivery 2 

Identification of goods to contract 1 



1 . Identification of goods to contract 

On delivery of goods, identification of goods 
to contract ceases to have significance as con- 
cept except in case of sale on approval; on 
delivery, buyer does not have just special prop- 
erty and insurable interest, in goods but actual 
title to goods themselves; after seller completes 
its performance with respect to delivery, there- 
by relinquishing possession of goods, goods 
must necessarily be identified to contract. 
U.C.C. §§ 2-327(l)(a), 2-401(1), 2-501, 
2-501(1); N.Y.McKinney's Uniform Commer- 
cial Code §§ 2-327(l)(a), 2-401(1), 2-501, 
2-501(1); D.C.Code 1981, §§ 28:2-327(1 .)(a), 
28:2-401(1), 28:2-501, 28:2-501(1). In re Al- 
corn America Corp., 1993, 156 B.R. 873, subse- 
quently affirmed 48 F.3d 539, 310 U.S.App.D.C. 
363, rehearing dented. Sales &=> 199, 204 

Identification of goods to contract establishes 
earliest point at which title to goods can pass to 
buyer. U.C.C. §§ 2-401(1), 2-501, 2-501(1); 
N.Y.McKinnev's Uniform Commercial Code 



§§ 2-401(1), 2-501, 2-501(1); D.C.Code 1981, 
§§ 28:2-401(1), 28:2-501, 28:2-501(1). In re 
Alcorn America Corp., 1993, 156 B.R. 873, sub- 
sequently affirmed 48 F.3d 539, 310 U.S.App. 
D.C. 363, rehearing denied. Sales ©=> 199 

Provision of Uniform Commercial Code stat- 
ing that title to goods cannot pass under con- 
tract for sale prior to their identification to 
contract does not prohibit passage of title in any 
event before identification; language limits abil- 
ity of parties to pass title under contract for sale 
or, in other words, to pass title by agreement in 
contract itself. U.C.C. §§ 2-401(1-3), 2-401 
comment; N.Y.McKinney's Uniform Commer- 
cial Code §§ 2-401(1-3), 2-401 comment; 
D.C.Code 1981, § 28:2-401(1-3). In re Alcorn 
America Corp., 1993, 156 B.R. 873, subsequent- 
ly affirmed 48 F.3d 539, 310 U.S.App.D.C. 363, 
rehearing denied. Sales ©=> 199 

Provision of Uniform Commercial Code stat- 
ing that title to goods cannot pass under con- 
tract for sale prior to their identification to 
contract does not purport to limit the passage of 
title through physical delivery of goods or 
through their constructive delivery; thus, provi- 
sion does not contradict itself, but instead, iden- 
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tification is earliest that title can pass, and ship- 
ment or delivery is latest. U.C.C. 
§§ 2-401(1-3), 2-401 comment; N.Y.McKin- 
ney's Uniform Commercial Code §§ 2-401(1-3), 
2-401 comment; D.C.Code 1981, 

§ 2 8:2-40! (1-3). In re Alcorn America Corp., 
1993, 156 B.R. 873, subsequently affirmed 48 
F.3d 539, 310 U.S.App.D.C. 363, rehearing de- 
nied. Sales <£=> 199 

After Chapter 1 1 debtor completed its perfor- 
mance with respect to delivery of ethanol to 
carrier for delivery to buyer, thereby relinquish- 
ing possession of goods, ethanol was necessarily 
identified to contract; identification to contract 
occurred when title passed to buyer of ethanol 
on ethanol's delivery to carrier, rather than on 
buyer's receipt of documents verifying quality of 



ethanol. U.C.C. §§ 2-401(1), 2-501, 2-501(1); 
N.Y.McKinney's Uniform Commercial Code 
§§ 2-401(1), 2-501, 2-501(1); D.C.Code 1981, 
§§ 28:2-401(1), 28:2-501, 28:2-501(1). In re 
Alcorn America Corp., 1993, 156 B.R. 873, sub- 
sequently affirmed 48 F.3d 539, 310 U.S.App. 
D.C. 363, rehearing denied. Sales <£=> 201(4) 

2. Delivery 

Title to hardware and copy of computer soft- 
ware passed to buyer at time of delivery of 
goods, where parties did not explicitly agree 
otherwise. D.C.Code 1981, § 28:2-401." Syner- 
gistic Technologies, Inc. v. IDB Mobile Commu- 
nications, Inc., 1994, 871 F.Supp. 24, 35 
U.S.P.Q.2d 1823. Sales &=> 201(1) 



§ 28:2-402. Rights of seller's creditors against sold goods. 

(1) Except as provided in subsections (2) and (3), rights of unsecured credi- 
tors of the seller with respect to goods which have been identified to a contract 
for sale are subject to the buyer's rights to recover the goods under this article 
(sections 28:2-502 and 28:2-716). 

(2) A creditor of the seller may treat a sale or an identification of goods to a 
contract for sale as void if as against him a retention of possession by the seller 
is fraudulent under any rule of law of the state where the goods are situated, 
except that retention of possession in good faith and current course of trade by 
a merchant-seller for a commercially reasonable time after a sale or identifica- 
tion is not fraudulent. 

(3) Nothing in this article shall be deemed to impair the rights of creditors of 
the seller 

(a) under the provisions of the article on secured transactions (Article 9); 
or 

(b) where identification to the contract or delivery is made not in current 
course of trade but in satisfaction of or as security for a pre-existing claim for 
money, security or the like and is made under circumstances which under 
any rule of law of the state where the goods are situated would apart from 
this article constitute the transaction a fraudulent transfer or voidable prefer- 
ence. 

(Dec. 30, 1963, 77 Stat. 654, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sub- 
section (2) — Section 26, Uniform Sales 
Act; Subsections (1) and (3) — none. 
Changes: Rephrased. 

Purposes of Changes and New Matter: To 
avoid confusion on ordinary issues be- 
tween current sellers and buyers and is- 
sues in the field of preference and hin- 
drance by making it clear that: 



1. Local law on questions of hindrance 
of creditors by the seller's retention of 
possession of the goods are outside the 
scope of this Article, but retention of pos- 
session in the current course of trade is 
legitimate. Transactions which fall within 
the law's policy against improper prefer- 
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ences are reserved from the protection of Definitional Cross References: 

this Article. "Contract for sale". Section 2-106. 

2. The retention of possession of the "Creditor". Section 1-20.1. 

goods by a merchant seller for a commer- « Good faith - Section 2-103. 

cially reasonable time after a sale or iden- « Goods -, Section 2 _ 105i 

tification in current course is exempted ,,,._ , ,, . _ irt „ 

r , r i i , o- -i i i Merchant . Section 2-104. 

Irom attack as fraudulent. Similarly, the (t 

provisions of subsection (3) have no appli- t Mone >' ' Secticm X ~ 2 ^ ; 

cation to identification or delivery made in "Reasonable time". Section 1-204. 

the current course of trade, as measured Rights . Section 1-20.1. 

against general commercial understanding "Sale". Section 2-106. 

of what a "current" transaction is. "Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-402. 
1973 Ed., § 28:2-402. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 28:1-105 and 28:7-504. 

Library References 
Key Numbers Encyclopedias 

Frauds, Statute of <3=»1 39. 67 Am Jur 2 d Sales § 463. 



Sales ^230. 



C.J.S. Frauds, Statute of § 235. 



Westlaw Key Number Searches: 1 S5kl 39; 

343k230. C.J.S. Sales § 220. 

§ 28:2-403. Power to transfer; good faith purchase of goods; "entrust- 
ing . 

(1) A purchaser of goods acquires all title which his transferor had or had 
power to transfer except that a purchaser of a limited interest acquires rights 
only to the extent of the interest purchased. A person with voidable title has 
power to transfer a good title to a good faith purchaser for value. When goods 
have been delivered under a transaction of purchase the purchaser has such 
power even though 

(a) the transferor was deceived as to the identity of the purchaser, or 

(b) the delivery was in exchange for a check which is later dishonored, or 

(c) it was agreed that the transaction was to be a "cash sale", or 

(d) the delivery was procured through fraud punishable as larcenous under 
the criminal law. 

(2) Any entrusting of possession of goods to a merchant who deals in goods 
of that kind gives him power to transfer all rights of the entruster to a buyer in 
ordinary course of business. 

(3) "Entrusting" includes any delivery and any acquiescence in retention of 
possession regardless of any condition expressed between the parties to the 
delivery or acquiescence and regardless of whether the procurement of the 
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entrusting or the possessor's disposition of the goods have been such as to be 
larcenous under the criminal law. 

(4) The rights of other purchasers of goods and of lien creditors are governed 
by the articles on secured transactions (Article 9), bulk sales (Article 6) and 
documents of title (Article 7). 

(Dec. 30, 1963, 77 Stat. 654, Pub. L. 88-243, § 1; Apr. 9. 1997, D.C. Law 11-239, 
§ 3(c), 44DCR936.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- 
tions 20(4), 23, 24, 25, Uniform Sales Act; 
Section 9, especially 9(2), Uniform Trust 
Receipts Act; Section 9, Uniform Condi- 
tional Sales Act. 

Changes: Consolidated and rewritten. 
Purposes of Changes: To gather together 
a series of prior uniform statutory provi- 
sions and the case-law thereunder and to 
state a unified and simplified policy on 
good faith purchase of goods. 

1 . The basic policy of our law allowing 
transfer of such title as the transferor has 
is generally continued and expanded un- 
der subsection (1). In this respect the 
provisions of the section are applicable to 
a person taking by any form of "pur- 
chase" as defined by this Act. Moreover 
the policy of this Act expressly providing 
for the application of supplementary gen- 
eral principles of law to sales transactions 
wherever appropriate joins with the pres- 
ent section to continue unimpaired all 
rights acquired under the law of agency or 
of apparent agency or ownership or other 
estoppel, whether based on statutory pro- 
visions or on case law principles. The 
section also leaves unimpaired the powers 
given to selling factors under the earlier 
Factors Acts. In addition subsection (1) 
provides specifically for the protection of 
the good faith purchaser for value in a 
number of specific situations which have 
been troublesome under prior law. 

On the other hand, the contract of pur- 
chase is of course limited by its own terms 
as in a case of pledge for a limited amount 
or of sale of a fractional interest in goods. 

2. The many particular situations in 
which a buyer in ordinary course of busi- 
ness from a dealer has been protected 



against reservation of property or other 
hidden interest are gathered by subsec- 
tions (2)-(4) into a single principle protect- 
ing persons who buy in ordinary course 
out of inventory. Consignors have no rea- 
son to complain, nor have lenders who 
hold a security interest in the inventory, 
since the very purpose of goods in invento- 
ry is to be turned into cash by sale. 

The principle is extended in subsection 
(3) to fit with the abolition of the old law 
of "cash sale" by subsection (l)(c). It is 
also freed from any technicalities depend- 
ing on the extended law of larceny; such 
extension of the concept of theft to include 
trick, particular types of fraud, and the 
like is for the purpose of helping convic- 
tion of the offender; it has no proper ap- 
plication to the long-standing policy of civ- 
il protection of buyers from persons guilty 
of such trick or fraud. Finally, the policy 
is extended, in the interest of simplicity 
and sense, to any entrusting by a bailor; 
this is in consonance with the explicit pro- 
visions of Section 7-205 on the powers of 
a warehouseman who is also in the busi- 
ness of buying and selling fungible goods 
of the kind he warehouses. As to entrust- 
ing by a secured party, subsection (2) is 
limited by the more specific provisions of 
Section 9-307(1), which deny protection to 
a person buying [arm products from a 
person engaged in farming operations. 

3. The definition of "buyer in ordinary 
course of business" (Section 1-201) is ef- 
fective here and preserves the essence of 
the healthy limitations engrafted by the 
case-law on the older statutes. The older 
loose concept of good faith and wide def- 
inition of value combined to create ap- 
parent good faith purchasers in many sit- 
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uations in which the result outraged 
common sense; the court's solution was 
to protect the original title especially by 
use of "cash sale" or of overtechnical 
construction of the enabling clauses of 
the statutes. But such rulings then 
turned into limitations on the proper pro- 
tection of buyers in the ordinary market. 
Section 1-201(9) cuts down the category 
of buyer in ordinary course in such fash- 
ion as to take care of the results of the 
cases, but with no price either in confu- 
sion or in injustice to proper dealings in 
the normal market. 

4. Except as provided in subsection (1), 
the rights of purchasers other than buyers 
in ordinary course are left to the Articles 
on Secured Transactions, Documents of 
Title, and Bulk Sales. 



Cross References: 

Point 1: Sections 1-103 and 1-201. 

Point 2: Sections 1-201, 2-402, 7-205 
and 9-307(1). 

Points 3 and 4: Sections 1-102, 1-201, 
2-104, 2-707 and Articles 6, 7 and 9. 

Definitional Cross References: 

"Buyer in ordinary course of business". 
Section 1-201. 

"Good faith". Sections 1-201 and 
2-103. 

"Goods". Section 2-105. 

"Person". Section 1-201. 

"Purchaser". Section 1-201. 

"Signed". Section 1-201. 

"Term". Section 1-201. 

"Value". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-403. 
1973 Ed., § 28:2-403. 



Legislative History of Laws 

Law 11-239, the "Uniform Commercial 
Code — Bulk Sales Act of 1996," was introduced 
in Council and assigned Bill No. 1 1-575, which 



Historical and Statutory Notes 

was referred to the Committee on Consumer 
and Regulatory Affairs. The Bill was adopted 
on first and second readings on November 1 1 , 
1996, and December 3, 1996, respectively. 
Signed by the Mayor on December 24, 1996, it 
was assigned Act No. 11-499 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 11-239 became effective on April 9, 1997. 



Cross References 
Section References 

This section is referred to in §§ 28:2-103, 28:2-702, 28:2A-103, and 28:7-503. 



Library References 



Key Numbers 
Estoppel <S^75. 
Sales <^234. 
Westlaw Key 
343k234. 



Number Searches: 156k75; 



Encyclopedias 

67 Am. Jur. 2d Sales § 433. 
C.J.S. Estoppel §§ 118 to .119. 
C.J.S. Sales §§ 232 to 233, 235. 



Notes of Decisions 



Damages 4 

Good faith 3 

Person with voidable title 

Title, generally 1 

Voidable title 2 



1. Title, generally 

For purposes of determining art gallery's lia- 
bility for personal property tax on consigned art 
objects, fact that art gallery could pass legal title 
to consigned items sold by gallery could not be 
regarded as incident of gallery's ownership of 



such items since as one entrusted with goods, it 
was required by statute to pass legal title to 
good faith purchasers. D.C.C.E. 

§§ 28:2-403(2), 47-1212. District of Columbia 
v. Powers Gallery, Inc., 1975, 335 A.2d 244. 
Taxation <3=^ 85 

Sale of stolen property does not divest person 
from whom property was stolen of title even 
though sale is made to a bona fide purchaser for 
value. D.C.C.E. § 28:2-403(1). Schrier v. 
Home Indem. Co. (App. 1971) 273 A.2d 248. 
Sales <^> 234(6) 
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2. Person with voidable title determines measure of recovery is that to which 
Automobile dealer who sold purchaser stolen party would have to resort in order to replace 

automobile was not a "person with voidable subject matter. Reliance Ins. Co. v. Market 

title" within Commercial Code. D.C.C.E. Motors, Inc., 1985, 498 A.2d 571. Detinue ®=> 

§ 28:2-403(1). Schrier v. Home Indem. Co. 19 

(App. 1971) 273 A. 2d 248. Automobiles <S=> 19 Appropriate measure of damages awarded to 

retail dealer who prevails in action in detinue is 

3. Good faith generally wholesale value of property at time 
"Good faith" in case of merchant means hon- retailer was deprived of its use. Reliance Ins. 

esty in fact and observance of reasonable com- Co. v. Market Motors, Inc., 1985, 498 A. 2d 571. 

mercial standards of fair dealing in trade. Detinue <£=> 1 9 

D.C.Code 1981, § 28:2-103(l)(b). Reliance Ins. Retail dealer may in some circumstances re- 
Co. v. Market Motors, Inc., 1985, 498 A.2d 571. cover damages for lost profits in action in deti- 
Sales<§=> 234(1) nue, but only where retailer establishes that 

retailer had contracted to sell property at issue 

4. Damages and was unable to obtain similar goods for 
Appropriate measure of damages in action in delivery to purchaser. Reliance Ins. Co. v. Mar- 
detinue is fair market value of property at time ket Motors, Inc., 1985, 498 A.2d 571. Detinue 
party is deprived of its use, and market that <£=> 19 



Part 5. Performance. 

§ 28:2-50 1. Insurable interest in goods; manner of identification of goods. 

(1) The buyer obtains a special property and an insurable interest in goods by 
identification of existing goods as goods to which the contract refers even 
though the goods so identified are non-conforming and he has an option to 
return or reject them. Such identification can be made at any time and in any 
manner explicitly agreed to by the parties. In the absence of explicit agree- 
ment identification occurs 

(a) when the contract is made if it is for the sale of goods already existing 
and identified; 

(b) if the contract is for the sale of future goods other than those described 
in paragraph (c), when goods are shipped, marked or otherwise designated 
by the seller as goods to which the contract refers; 

(c) when the crops are planted or otherwise become growing crops or the 
young are conceived if the contract is for the sale of unborn young to be born 
within twelve months after contracting or for the sale of crops to be 
harvested within twelve months or the next normal harvest season after 
contracting whichever is longer. 

(2) The seller retains an insurable interest in goods so long as title to or any 
security interest in the goods remains in him and where the identification is by 
the seller alone he may until default or insolvency or notification to the buyer 
that the identification is final substitute other goods for those identified. 

(3) Nothing in this section impairs any insurable interest recognized under 
any other statute or rule of law. 

(Dec. 30, 1963, 77 Stat. 655, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: See 

Sections 17 and 19, Uniform Sales Act. 
Purposes: 

.1. The present section deals with the 
manner of identifying goods to the con- 
tract so that an insurable interest in the 
buyer and the rights set forth in the next 
section will, accrue. Generally speaking, 
identification may be made in any manner 
"explicitly agreed to" by the parties. The 
rules of paragraphs (a), (b) and (c) apply 
only in the absence of such "explicit agree- 
ment". 

2. In the ordinary case identification of 
particular existing goods as goods to 
which the contract refers is unambiguous 
and may occur in one of many ways. It is 
possible, however, for the identification to 
be tentative or contingent. In view of the 
limited effect given to identification by this 
Article, the general policy is to resolve all 
doubts in favor of identification. 

3. The provision of this section as to 
"explicit agreement" clarifies the present 
confusion in the law of sales which has 
arisen from the fact that under prior uni- 
form legislation all rules of presumption 
with reference to the passing of title or to 
appropriation (which in turn depended 
upon identification) were regarded as sub- 
ject to the contrary intention of the parties 
or of the party appropriating. Such un- 
certainty is reduced to a minimum under 
this section by requiring "explicit agree- 
ment" of the parties before the rules of 
paragraphs (a), (b) and (c) are displaced — 
as they would be by a term giving the 
buyer power to select the goods. An "ex- 
plicit" agreement, however, need not nec- 
essarily be found in the terms used in the 
particular transaction. Thus, where a us- 
age of the trade has previously been made 
explicit by reduction to a standard set of 
"rules and regulations" currently incorpo- 
rated by reference into the contracts of the 
parties, a relevant provision of those 
"rules and regulations" is "explicit" with- 
in the meaning of this section. 

4. In view of the limited function of 
identification there is no requirement in 



this section that the goods be in delivera- 
ble state or that all of the seller's duties 
with respect to the processing of the goods 
be completed in order that identification 
occur. For example, despite identification 
the risk of loss remains on the seller under 
the risk of loss provisions until completion 
of his duties as to the goods and all of his 
remedies remain dependent upon his not 
defaulting under the contract. 

5. Undivided shares in an identified 
fungible bulk, such as grain in an elevator 
or oil in a storage tank, can be sold. The 
mere making of the contract with refer- 
ence to an undivided share in an identified 
fungible bulk is enough under subsection 
(a) to effect an identification if there is no 
explicit agreement otherwise. The seller's 
duty, however, to segregate and deliver 
according to the contract is not affected by 
such an. identification but is controlled by 
other provisions of this Article. 

6. Identification of crops under para- 
graph (c) is made upon planting only if 
they are to be harvested within the year or 
within the next normal harvest season. 
The phrase "next normal harvest season" 
fairly includes nursery stock raised for 
normally quick "harvest," but plainly ex- 
cludes a "timber" crop to which the con- 
cept of a harvest "season" is inapplicable. 

Paragraph (c) is also applicable to a 
crop of wool or the young of animals to be 
born within twelve months after contract- 
ing. The product of a lumbering, mining 
or fishing operating, though seasonal, is 
not within the concept of "growing". 
Identification under a contract for all or 
part of the output of such an operation can 
be effected early in the operation. 
Cross References: 

Point 1: Section 2-502. 

Point 4: Sections 2-509, 2-510 and 
2-703. 

Point 5: 
and 2-509. 

Point 6: 
and 2-402. 
Definitional Cross References 



Sections 2-105, 2-308, 2-503 
Sections 2-105(1), 2-107(1) 
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'Agreement". Section 1-201. 
'Contract". Section 1-20.1. 
'Contract for sale". Section 2-106. 
'Future goods". Section 2-105. 
'Goods". Section 2-105. 



"Notification". Section 1-201. 
"Party". Section 1-201. 
"Sale". Section 2-106. 
"Security interest". Section 1-201 
"Seller". Section 2-103. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-501. 
1973 Ed., § 28:2-501. 

Cross References 
Section References 

This section is referred to in §§ 28:2-103 and 28:2-401 . 



Key Numbers 

Insurances 1779, 1790. 
Sales S208. 

Westlaw Key Number Searches: 217kl779; 
217kl790; 343k208. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 400. 
C.J.S. Sales §§ 214,217. 



Motes of Decisions 



Identification of goods 1 



1 . Identification of goods 

Identification of goods to contract establishes 
earliest point at which title to goods can pass to 
buyer. U.C.C. §§2-401(1), 2-501, 2-501(1); 
N.y.McKinney's Uniform Commercial Code 
§§ 2-401(1), 2-501, 2-501(1); D.C.Code 1981, 
§§ 28:2-401(1), 28:2-501, 28:2-501(1). In re 
Alcorn America Corp., 1993, 156 B.R. 873, sub- 
sequently affirmed 48 F.3d 539, 310 U.S.App. 
D.C. 363, rehearing denied. Sales e^ 199 

On delivery of goods, identification of goods 
to contract ceases to have significance as con- 
cept except in case of sale on approval; on 
delivery, buyer does not have just special prop- 
erty and insurable interest in goods but actual 
title to goods themselves; after seller completes 
its performance with respect to delivery, there- 
by relinquishing possession of goods, goods 
must necessarily be identified to contract. 
U.C.C. §§ 2-327(l)(a), 2-401(1), 2-501, 



2-501(1); N.Y.McKinney's Uniform Commer- 
cial Code §§ 2-327(l)(a), 2-401(1), 2-501, 
2-501(1); D.C.Code 1981, §§ 28:2-327(l)(a), 
28:2-401(1), 28:2-501, 28:2-501(1). In re Al- 
corn America Corp., 1993, 156 B.R. 873, subse- 
quently affirmed 48 F.3d 539, 310 U.S.App.D.C. 
363, rehearing denied. Sales <^ 199, 204 

After Chapter 1 1 debtor completed its perfor- 
mance with respect to delivery of ethanol to 
carrier for delivery to buyer, thereby relinquish- 
ing possession of goods, ethanol was necessarily 
identified to contract; identification to contract 
occurred when title passed to buyer of ethanol 
on ethanol's delivery to carrier, rather than on 
buyer's receipt of documents verifying quality of 
ethanol. U.C.C. §§ 2-401(1), 2-501, 2-501(1); 
N.Y.McKinney's Uniform Commercial Code 
§§ 2-401(1), 2-501, 2-501(1); D.C.Code 1981, 
§§ 28:2-401(1), 28:2-501, 28:2-501(1). In re 
Alcorn America Corp., 1993, 156 B.R. 873, sub- 
sequently affirmed 48 F.3d 539, 310 U.S.App. 
D.C. 363, rehearing denied. Sales <^ 201(4) 



§ 28:2—502. Buyer's right to goods on seller's repudiation, failure to deliv- 
er, or insolvency. 

. (1) Subject to subsections (2) and (3) and even though the goods have not 
been shipped, a buyer who has paid a part or all of the price of goods in 
which he has a special property under the provisions of § 28:2-501 may, on 
making and keeping good a tender of any unpaid portion of their price, 
recover them from the seller if: 
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(a) in the case of goods bought for personal, family, or household 
purposes, the seller repudiates or fails to deliver as required by the 
contract; or 

(b) in all cases, the seller becomes insolvent within 10 days after receipt 
of the first installment on their price. 

(2) The buyer's right to recover the goods under subsection (l)(a) vests 
upon acquisition of a special property, even if the seller had not then 
repudiated or failed to deliver. 

(3) If the identification creating his special property has been made by the 
buyer he acquires the right to recover the goods only if they conform to the 
contract for sale. 

(Dec. 30, 1963, 77 Stat. 655, Pub. L. 88-243, § 1; Oct. 26, 2000, D.C. Law 13-201, 
§ 201(c)(4), 47DCR7576.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Com- 
pare Sections 17, 18 and 19, Uniform 
Sales Act. 
Purposes: 

1 . This section gives an additional right 
to the buyer as a result of identification of 
the goods to the contract in the manner 
provided in Section 2-501. The buyer is 
given a right to recover the goods, condi- 
tioned upon making and keeping good a 
tender of any unpaid portion of the price, 
in two limited circumstances. First, the 
buyer may recover goods bought for per- 
sonal, family, or household purposes if the 
seller repudiates the contract or fails to 
deliver the goods. Second, in any case, 
the buyer may recover the goods if the 
seller becomes insolvent within 10 days 
after the seller receives the first install- 
ment on their price. The buyer's right to 
recover the goods under this section is an 
exception to the usual rule, under which 
the disappointed buyer must resort to an 
action to recover damages. 

2. The question of whether the buyer 
also acquires a security interest in identi- 
fied goods and has rights to the goods 
when insolvency takes place after the ten- 
day period provided in this section de- 
pends upon compliance with the provi- 
sions of the Article on Secured Transac- 
tions (Article 9). 

3. Under subsection (2), the buyer's 
right to recover consumer goods under 



subsection (l)(a) vests upon acquisition of 
a special property, which occurs upon 
identification of the goods to the contract. 
See Section 2-501. Inasmuch as a se- 
cured party normally acquires no greater 
rights in its collateral that its debtor had 
or had power to convey, see Section 
2-403(1) (first sentence), a buyer who ac- 
quires a right to recover under this section 
will take free of a security interest created 
by the seller if it attaches to the goods after 
the goods have been identified to the con- 
tract. The buyer will take free, even if the 
buyer does not buy in ordinary course and 
even if the security interest is perfected. 
Of course, to the extent that the buyer pays 
the price after the security interest at- 
taches, the payments will constitute pro- 
ceeds of the security interest. 

4. Subsection (3) is included to pre- 
clude the possibility of unjust enrichment, 
which would exist if the buyer were per- 
mitted to recover goods even though they 
were greatly superior in quality or quanti- 
ty to that called for by the contract for 
sale. 
Cross References: 

Point 1: Sections 1-201 and 2-702. 

Point 2: Article 9. 
Definitional Cross References: 

"Buyer". Section 2-103. 

"Conform". Section 2-106. 

"Contract for sale". Section 2-106. 
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"Goods". Section 2-105. "Right". Section 1-201. 

"Insolvent". Section 1-201. "Seller". Section 2-103. 

Historical and Statutory Notes 

Prior Codifications 1, 2001, made conforming amendments to this 

1981 Ed., § 28:2-502. section applicable upon the same date. 
1973 Ed., § 28:2-502. 

Effect of Amendments Legislative History of Laws 

D.C. Law 13-201, enacting a new Article 9 of , For Law 13-201, see notes following 

the Uniform Commercial Code applicable July § 28:2-103. 

Cross References 
Section References 

This section is referred to in §§ 28:2-402 and 28:2-71 1. 

Library References 
Key Numbers Encyclopedias 

Sales <3=399. 67A Am. Jur. 2d Sales § 1 1 90. 

Westlaw Key Number Search: 343k399. CJ.S. Sales §§ 374, 389. 

§ 28:2—503. Manner of seller's tender of delivery. 

(1) Tender of delivery requires that the seller put and hold conforming goods 
at the buyer's disposition and give the buyer any notification reasonably 
necessary to enable him to take delivery. The manner, time and place for 
tender are determined by the agreement and this article, and in particular 

(a) tender must be at a reasonable hour, and if it is of goods they must be 
kept available for the period reasonably necessary to enable the buyer to take 
possession; but 

(b) unless otherwise agreed the buyer must furnish facilities reasonably 
suited to the receipt of the goods. 

(2) Where the case is within the next section respecting shipment tender 
requires that the seller comply with its provisions. 

(3) Where the seller is required to deliver at a particular destination tender 
requires that he comply with subsection (1) and also in any appropriate case 
tender documents as described in subsections (4) and (5) of this section. 

(4) Where goods are in the possession of a bailee and are to be delivered 
without being moved 

(a) tender requires that the seller either tender a negotiable document of 
title covering such goods or procure acknowledgment by the bailee of the 
buyer's right to possession of the goods; but 

(b) tender to the buyer of a non-negotiable document of title or of a written 
direction to the bailee to deliver is sufficient tender unless the buyer season- 
ably objects, and receipt by the bailee of notification of the buyer's rights fixes 
those rights as against the bailee and all third persons; but risk of loss of the 
goods and of any failure by the bailee to honor the non-negotiable document 
of title or to obey the direction remains on the seller until the buyer has had a 
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reasonable time to present the document or direction, and a refusal by the 
bailee to honor the document or to obey the direction defeats the tender. 

(5) Where the contract requires the seller to deliver documents 

(a) he must tender all such documents in correct form except as provided 
in this article with respect to bills of lading in a set (subsection (2) of section 
28:2-323); and 

(b) tender through customary banking channels is sufficient and dishonor 
of a draft accompanying the documents constitutes non-acceptance or rejec- 
tion. 

(Dec. 30, 1963, 77 Stat. 655, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: See 

Sections 11, 19, 20, 43(3) and (4), 46 and 
51, Uniform Sales Act. 
Changes: The general policy of the above 
sections is continued and supplemented 
but subsection (3) changes the rule of prior 
section 19(5) as to what constitutes a "des- 
tination" contract and subsection (4) in- 
corporates a minor correction as to tender 
of delivery of goods in the possession of a 
bailee. 
Purposes of Changes: 

1. The major general rules governing 
the manner of proper or due tender of 
delivery are gathered in this section. The 
term "tender" is used in this Article in two 
different senses. In one sense it refers to 
"due tender" which contemplates an offer 
coupled with a present ability to fulfill all 
the conditions resting on the tendering 
party and must be followed by actual per- 
formance if the other party shows himself 
ready to proceed. Unless the context un- 
mistakably indicates otherwise this is the 
meaning of "tender" in this Article and the 
occasional addition of the word "due" is 
only for clarity and emphasis. At other 
times it is used to refer to an offer of goods 
or documents under a contract as if in 
fulfillment of its conditions even though 
there is a defect when measured against 
the contract obligation. Used in either 
sense, however, "tender" connotes such 
performance by the tendering party as 
puts the other party in default if he fails to 
proceed in some manner. 

2. The seller's general duty to tender 
and deliver is laid down in Section 2-301 



and more particularly in Section 2-507. 
The seller's right to a receipt if he de- 
mands one and receipts are customary is 
governed by Section 1-205. Subsection 
(1) of the present section proceeds to set 
forth two primary requirements of tender: 
first, that the seller "put and hold con- 
forming goods at the buyer's disposition" 
and, second, that he "give the buyer any 
notice reasonably necessary to enable him 
to take delivery," 

In cases in which payment is due and 
demanded upon delivery the "buyer's dis- 
position" is qualified by the seller's right 
to retain control of the goods until pay- 
ment by the provision of this Article on 
delivery on condition. However, where 
the seller is demanding payment on deliv- 
ery he must first allow the buyer to inspect 
the goods in order to avoid impairing his 
tender unless the contract for sale is on 
C.I.F., C.O.D., cash against documents or 
similar terms negating the privilege of in- 
spection before payment. 

In the case of contracts involving docu- 
ments the seller can "put and hold con- 
forming goods at the buyer's disposition" 
under subsection (1.) by tendering docu- 
ments which give the buyer complete con- 
trol of the goods under the provisions of 
Article 7 on due negotiation. 

3. Under paragraph (a) of subsection 
(1) usage of the trade and the circum- 
stances of the particular case determine 
what is a reasonable hour for tender and 
what constitutes a reasonable period of 
holding the goods available. 



576 



SALES 



§ 28:2-503 



4. The buyer must furnish reasonable 
facilities for the receipt of the goods ten- 
dered by the seller under subsection (1), 
paragraph (b). This obligation of the buy- 
er is no part of the seller's tender. 

5. For the purposes of subsections (2) 
and (3) there is omitted from this Article 
the rule under prior uniform legislation 
that a term requiring the seller to pay the 
freight or cost of transportation to the 
buyer is equivalent to an agreement by the 
seller to deliver to the buyer or at an 
agreed destination. This omission is with 
the specific intention of negating the rule, 
for under this Article the "shipment" con- 
tract is regarded as the normal one and 
the "destination" contract as the variant 
type. The seller is not obligated to deliver 
at a named destination and bear the con- 
current risk of loss until arrival, unless he 
has specifically agreed so to deliver or the 
commercial understanding of the terms 
used by the parties contemplates such de- 
livery. 

6. Paragraph (a) of subsection (4) con- 
tinues the rule of the prior uniform legisla- 
tion as to acknowledgment by the bailee. 
Paragraph (b) of subsection (4) adopts the 
rule that between the buyer and the seller 
the risk of loss remains on the seller dur- 
ing a period reasonable for securing ac- 
knowledgment of the transfer from the 
bailee, while as against all other parties 
the buyer's rights are fixed as of the time 
the bailee receives notice of the transfer. 

7. Under subsection (5) documents are 
never "required" except where there is an 
express contract term or it is plainly im- 
plicit in the peculiar circumstances of the 
case or in a usage of trade. Documents 
may, of course, be "authorized" although 
not required, but such cases are not within 
the scope of this subsection. When docu- 
ments are required, there are three main 
requirements of this subsection: (I) "All": 



each required document is essential to a 
proper tender; (2) "Such": the documents 
must be the ones actually required by the 
contract in terms of source and substance; 
(3) "Correct form": All documents must 
be in correct form. 

When a prescribed document cannot be 
procured, a question of fact arises under 
the provision of this Article on substituted 
performance as to whether the agreed 
manner of delivery is actually commercial- 
ly impracticable and whether the substi- 
tute is commercially reasonable. 

Cross References: 

Point 2: Sections 1-205, 2-301, 2-310, 
2-507 and 2-513 and Article 7. 

Point 5: Sections 2-308, 2-310 and 
2-509. 

Point 7: Section 2-614(1). 

Specific matters involving tender are 
covered in many additional sections of this 
Article. See Sections 1-205, 2-301, 2-306 
to 2-319, 2-321(3), 2-504, 2-507(2), 
2-511(1), 2-513, 2-612 and 2-614. 

Definitional Cross References: 

"Agreement". Section 1-201 . 
"Bill of lading". Section 1-201. 
"Buyer". Section 2-103. 
"Conforming". Section 2-106. 
"Contract". Section 1-201. 
"Delivery". Section 1-201. 
"Dishonor". Section 3-508. 
"Document of title". Section 1-201. 
"Draft". Section 3-104. 
"Goods". Section 2-105. 
"Notification". Section 1-20.1. 
"Reasonable time". Section 1-204. 
"Receipt" of goods. Section 2-103. 
"Rights". Section 1-201. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 
"Written". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-503. 
1973 Ed., § 28:2-503. 



Historical and Statutory Notes 
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Cross References 
Section References 

This section is referred to in §§ 28:2-319 and 28:2-509. 

Library References 
Key Numbers Encyclopedias 

Sales <S^153. 67 Am. Jur. 2d Sales § 521. 

Westlaw Key Number Search: 343kl53. CJ.S. Sales §§ 161, 164, 182, 

Notes of Decisions 

In general 1 law does not require tender to be made unless 

necessary to put a party in default. Steiner v. 

1. In general US ' D.D.C1941, 36 F.Supp. 496. Sales @=» 153 

Where a contract for the delivery of goods 
contains no specific requirement for tender, the 

§ 28:2—504. Shipment by seller. 

Where the seller is required or authorized to send the goods to the buyer and 
the contract does not require him to deliver them at a particular destination, 
then unless otherwise agreed he must 

(a) put the goods in the possession of such a carrier and make such a 
contract for their transportation as may be reasonable having regard to the 
nature of the goods and other circumstances of the case; and 

(b) obtain and promptly deliver or tender in due form any document 
necessary to enable the buyer to obtain possession of the goods or otherwise 
required by the agreement or by usage of trade; and 

(c) promptly notify the buyer of the shipment. Failure to notify the buyer 
under paragraph (c) or to make a proper contract under paragraph (a) is a 
ground for rejection only if material delay or loss ensues. 

(Dec. 30, 1963, 77 Stat. 656, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- shipment contracts and C.I.F. and C.&F. 

tion 46, Uniform Sales Act. contracts. Under the preceding section on 

Changes: Rewritten. manner of tender of delivery, due tender 

Purposes of Changes: To continue the bv the seller requires that be comply with 

general policy of the prior uniform statuto- ^ requirements of this section in appr0 . 
ry provision while incorporating certain . ^ 

j-f + - - + u 4 + «l • pnate cases, 

modifications with respect to the require- ^ 

ment that the contract with the carrier be 2 - Tne contract to be made with the 
made expressly on behalf of the buyer and carrier under paragraph (a) must conform 
as to the necessity of giving notice of the to all express terms of the agreement, sub- 
shipment to the buyer, so that: ject to any substitution necessary because 
1. The section is limited to "shipment" of failure of agreed facilities as provided in 
contracts as contracted with "destination" the later provision on substituted perfor- 
contracts or contracts for delivery at the mance. However, under the policies of 
place where the goods are located. The this Article on good faith and commercial 
general principles embodied in this section standards and on buyer's rights on im- 
cover the special cases of F.O.B. point of proper delivery, the requirements of ex- 
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plicit provisions must be read in terms of 
their commercial and not their literal 
meaning. This policy is made express 
with respect to bills of lading in a set in 
the provision of this Article on form of 
bills of lading required in overseas ship- 
ment. 

3. In the absence of agreement, the 
provision of this Article on options and 
cooperation respecting performance gives 
the seller the choice of any reasonable 
carrier, routing and other arrangements. 
Whether or not the shipment is at the 
buyer's expense the seller must see to any 
arrangements, reasonable in the circum- 
stances, such as refrigeration, watering of 
live stock, protection against cold, the 
sending along of any necessary help, selec- 
tion of specialized cars and the like for 
paragraph (a) is intended to cover all nec- 
essary arrangements whether made by 
contract with the carrier or otherwise. 
There is, however, a proper relaxation of 
such requirements if the buyer is himself 
in a position to make the appropriate ar- 
rangements and the seller gives him rea- 
sonable notice of the need to do so. It is 
an improper contract under paragraph (a) 
for the seller to agree with the carrier to a 
limited valuation below the true value and 
thus cut off the buyer's opportunity to re- 
cover from the carrier in the event of loss, 
when the risk of shipment is placed on the 
buyer by his contract with the seller. 

4. Both the language of paragraph (b) 
and the nature of the situation it concerns 
indicate that the requirement that the sell- 
er must obtain and deliver promptly to the 
buyer in due form any document neces- 
sary to enable him to obtain possession of 
the goods is intended to cumulate with the 
other duties of the seller such as those 
covered in paragraph (a). 

In this connection, in the case of pool 
car shipments a delivery order furnished 
by the seller on the pool car consignee, or 
on the carrier for delivery out of a larger 
quantity, satisfies the requirements of 
paragraph (b) unless the contract requires 
some other form of document. 



5. This Article, unlike the prior uni- 
form statutory provision, makes it the sell- 
er's duty to notify the buyer of shipment in 
all cases. The consequences of his failure 
to do so, however, are limited in that the 
buyer may reject on this ground only 
where material delay or loss ensues. 

A standard and acceptable manner of 
notification in open credit shipments is the 
sending of an invoice and in the case of 
documentary contracts is the prompt for- 
warding of the documents as under para- 
graph (b) of this section. It is also usual 
to send on a straight bill of lading but this 
is not necessary to the required notifica- 
tion. However, should such a document 
prove necessary or convenient to the buy- 
er, as in the case of loss and claim against 
the carrier, good faith would require the 
seller to send it on request. 

Frequently the agreement expressly re- 
quires prompt notification as by wire or 
cable. Such a term may be of the essence 
and the final clause of paragraph (c) does 
not prevent the parties from making this a 
particular ground for rejection. To have 
this vital and irreparable effect upon the 
seller's duties, such a term should be part 
of the "dickered" terms written in any 
"form," or should otherwise be called sea- 
sonably and sharply to the seller's atten- 
tion. 

6. Generally, under the final sentence 
of the section, rejection by the buyer is 
justified only when the seller's dereliction 
as to any of the requirements of this sec- 
tion in fact is followed by material delay or 
damage. It rests on the seller, so far as 
concerns matters not within the peculiar 
knowledge of the buyer, to establish that 
his error has not been followed by events 
which justify rejection. 

Cross References: 

Point 1: Sections 2-319, 2-320 and 
2-503(2). 

Point 2: Sections 1-203, 2-323(2), 
2-601 and 2-614(1). 

Point 3: Section 2-31 1(2). 

Point 5: Section 1-203. 
Definitional Cross References: 
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'Agreement". Section 1-201. 
'Buyer". Section 2-103. 
'Contract". Section 1-201. 
'Delivery". Section 1-201. 
'Goods". Section 2-105. 



"Notifies". Section 1-201. 
"Seller". Section 2-103. 
"Send". Section 1-201. 
"Usage of trade". Section 1-205. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-504. 
1973 Ed., § 28:2-504. 



Cross References 



Section References 

This section is referred to in § 28:2-319. 



Key Numbers 
Sales <3=>83 ; 161. 

Westlaw Key Number Searches: 
343kl61. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 528. 
343k83; C.J.S. Sales §§ 157, 164, 167, 172, 174 to 

175. 



§ 28:2— 505. Seller's shipment under reservation. 

(1) Where the seller has identified goods to the contract by or before 
shipment: 

(a) his procurement of a negotiable bill of lading to his own order or 
otherwise reserves in him a security interest in the goods. His procurement 
of the bill to the order of a financing agency or of the buyer indicates in 
addition only the seller's expectation of transferring that interest to the 
person named. 

(b) a non-negotiable bill of lading to himself or his nominee reserves 
possession of the goods as security but except in a case of conditional delivery 
(subsection (2) of section 28:2-507) a non-negotiable bill of lading naming the 
buyer as consignee reserves no security interest even though the seller retains 
possession of the bill of lading. 

(2) When shipment by the seller with reservation of a security interest is in 
violation of the contract for sale it constitutes an improper contract for 
transportation within the preceding section but impairs neither the rights given 
to the buyer by shipment and identification of the goods to the contract nor the 
seller's powers as a holder of a negotiable document. 

(Dec. 30, 1963, 77 Stat. 656, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tion 20(2), (3), (4), Uniform Sales Act. 
Changes: Completely rephrased, the 
"powers" of the parties in cases of reser- 
vation being emphasized primarily rather 
than the "rightfulness" of reservation. 



Purposes of Changes: To continue in gen- 
eral the policy of the prior uniform statu- 
tory provision with certain modifications 
of emphasis and language, so that: 
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1. The security interest reserved to the 
seller under subsection (1) is restricted to 
securing payment or performance by the 
buyer and the seller is strictly limited in 
his disposition and control of the goods as 
against the buyer and third parties. Un- 
der this Article, the provision as to the 
passing of interest expressly applies "de- 
spite any reservation of security title" and 
also provides that the "rights, obligations 
and remedies" of the parties are not al- 
tered by the incidence of title generally. 
The security interest, therefore, must be 
regarded as a means given to the seller to 
enforce his rights against the buyer which 
is unaffected by and in turn does not affect 
the location of title generally. The rules 
set forth in subsection (1) are not to be 
altered by any apparent "contrary intent" 
of the parties as to passing of title, since 
the rights and remedies of the parties to 
the contract of sale, as defined in this 
Article, rest on the contract and its perfor- 
mance or breach and not on stereotyped 
presumptions as to the location of title. 

This Article does not attempt to regulate 
local procedure in regard to the effective 
maintenance of the seller's security inter- 
est when the action is in replevin by the 
buyer against the carrier. 

2. Every shipment of identified goods 
under a negotiable bill of lading reserves a 
security interest in the seller under subsec- 
tion (1) paragraph (a). 

It is frequently convenient for the seller 
to make the bill of lading to the order of a 
nominee such as his agent at destination, 
the financing agency to which he expects 
to negotiate the document or the bank 
issuing a credit to him. In many instanc- 
es, also, the buyer is made the order party. 
This Article does not deal directly with the 
question as to whether a bill of lading 
made out by the seller to the order of a 
nominee gives the carrier notice of any 
rights which the nominee may have so as 
to limit its freedom or obligation to honor 
the bill of lading in the hands of the seller 
as the original shipper if the expected ne- 
gotiation fails. This is dealt with in the 
Article on Documents of Title (Article 7). 



3. A non-negotiable bill of lading taken 
to a party other than the buyer under 
subsection (1) paragraph (b) reserves pos- 
session of the goods as security in the 
seller but if he seeks to withhold the goods 
improperly the buyer can tender payment 
and recover them. 

4. In the case of a shipment by non- 
negotiable bill of lading taken to a buyer, 
the seller, under subsection (1) retains no 
security interest or possession as against 
the buyer and by the shipment he de facto 
loses control as against the carrier except 
where he rightfully and effectively stops 
delivery in transit. In cases in which the 
contract gives the seller the right to pay- 
ment against delivery, the seller, by mak- 
ing an immediate demand for payment, 
can show that his delivery is conditional, 
but this does not prevent the buyer's pow- 
er to transfer full title to a sub-buyer in 
ordinary course or other purchaser under 
Section 2-403. 

5. Under subsection (2) an improper 
reservation by the seller which would con- 
stitute a breach in no way impairs such of 
the buyer's rights as result from identifica- 
tion of the goods. The security title re- 
served by the seller under subsection (1) 
does not protect his holding of the docu- 
ment or the goods for the purpose of ex- 
acting more than is due him under the 
contract. 

Cross References: 

Point 1: Section 1-201. 

Point 2: Article 7. 

Point 3: Sections 2-501(2) and 2-504. 

Point 4: Sections 2-403, 2-507(2) and 
2-705. 

Point 5: Sections 2-310, 2-319(4), 
2-320(4), 2-501 and 2-502 and Article 7. 
Definitional Cross References: 

"Bill of lading". Section 1-201 . 

"Buyer". Section 2-103. 

"Consignee" Section 7-102. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Delivery". Section 1-201. 

"Financing agency". Section 2-104. 
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"Goods". Section 2-105. "Security interest". Section 1-201. 

"Holder". Section 1-201. "Seller". Section 2-103. 
"Person". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-505. 
1973 Ed., § 28:2-505. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28:2-509. 

Library References 
Key Numbers Encyclopedias 

Carriers ©»54 to 59. 67 Am> Jur , 2 d Sales § 547. 

Sales ®= :> 300, 316(1). n T c ~ • cc ->m ->^o < *n^ 

01 . . ' n// V C.J.S. Carriers §§ 392, 398 to 402. 

Shipping @=> 106(3). 

Westlaw Key Number Searches: 70k54 to C.J.S. Sales §§ 325 to 326, 328, 339 to 343. 

70k59; 343k300; 343k316(l); 354kl06(3). C.J.S. Shipping § 113. 

§ 28:2—506. Rights of financing agency. 

(1) A financing agency by paying or purchasing for value a draft which 
relates to a shipment of goods acquires to the extent of the payment or 
purchase and in addition to its own rights under the draft and any document of 
title securing it any rights of the shipper in the goods including the right to stop 
delivery and the shipper's right to have the draft honored by the buyer. 

(2) The right to reimbursement of a financing agency which has in good faith 
honored or purchased the draft under commitment to or authority from the 
buyer is not impaired by subsequent discovery of defects with reference to any 
'relevant document which was apparently regular on its face. 

(Dec. 30, 1963, 77 Stat. 657, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. signee, pays on his behalf a draft for the 

Purposes: price of the goods. It is immaterial 

1. "Financing agency" is broadly de- whether the draft is formally drawn on the 
fined in this Article to cover every normal party paying or his principal, whether it is 
instance in which a party aids or inter- a sight draft paid in cash or a time draft 
venes in the financing of a sales transac- "paid" in the first instance by acceptance, 
tion. The term as used in subsection (1) is or whether the payment is viewed as abso- 
not in any sense intended as a limitation lute or conditional. All of these cases con- 
and covers any other appropriate situation stitute "payment" under this subsection, 
which may arise outside the scope of the Similarly, "purchasing for value" is used 
definition. to indicate the whole area of financing by 

2. "Paying" as used in subsection (1) is the seller's banker, and the principle of 
typified by the letter of credit, or "author! - subsection (1) is applicable without any 
ty to pay" situation in which a banker, by niceties of distinction between "purchase," 
arrangement with the buyer or other con- "discount," "advance against collection" 
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or the like. But it is important to notice 
that the only right to have the draft hon- 
ored that is acquired is that against the 
buyer; if any right against any one else is 
claimed it will have to be under some 
separate obligation of that other person. 
A letter of credit does not necessarily pro- 
tect purchasers of drafts. See Article 5. 
And for the relations of the parties to doc- 
umentary drafts see Part 5 of Article 4. 

3. Subsection (1) is made applicable to 
payments or advances against a draft 
which "relates to" a shipment of goods 
and this has been chosen as a term of 
maximum breadth. In particular the term 
is intended to cover the case of a draft 
against an invoice or against a delivery 
order. Further, it is unnecessary that 
there be an explicit assignment of the in- 
voice attached to the draft to bring the 
transaction within the reason of this sub- 
section. 

4. After shipment, "the rights of the 
shipper in the goods" are merely security 
rights and are subject to the buyer's right 
to force delivery upon tender of the price. 
The rights acquired by the financing agen- 
cy are similarly limited and, moreover, if 
the agency fails to procure any outstand- 
ing negotiable document of title, it may 



find its exercise of these rights hampered 
or even defeated by the seller's disposition 
of the document to a third party. This 
section does not attempt to create any new 
rights in the financing agency against the 
carrier which would force the latter to 
honor a stop order from the agency, a 
stranger to the shipment, or any new 
rights against a holder to whom a docu- 
ment of title has been duly negotiated un- 
der Article 7. 
Cross References: 

Point 1: Section 2-104(2) and Article 4. 
Point 2: Part 5 of Article 4, and Article 
5. 

Point 4: Sections 2-501 and 2-502(1) 
and Article 7. 
Definitional Cross References: 

'Buyer". Section 2-103. 

'Document of title". Section 1-201. 

'Draft". Section 3-104. 

'Financing agency". Section 2-104. 

'Good faith". Section 2-103. 

'Goods". Section 2-105. 

'Honor". Section 1—201 . 

'Purchase". Section 1-201. 

'Rights". Section 1-201. 

'Value". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-506. 
1973 Ed., § 28:2-506. 



Key Numbers 
Sales ^292, 309. 
Westlaw Key Number Searches: 
343k309. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 549. 
C.J.S. Sales §§ 328,334. 



343R292; 



§ 28:2—507, Effect of seller's tender; delivery on condition. 

(1) Tender of delivery is a condition to the buyer's duty to accept the goods 
and, unless otherwise agreed, to his duty to pay for them. Tender entitles the 
seller to acceptance of the goods and to payment according to the contract. 

(2) Where payment is due and demanded on the delivery to the buyer of 
goods or documents of title, his right as against the seller to retain or dispose of 
them is conditional upon his making the payment due. 

(Dec. 30, 1963, 77 Stat. 657, Pub. L. 88-243, § 1.) 
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Prior Uniform Statutory Provision: See 

Sections 11, 4.1, 42 and 69, Uniform Sales 

Act. 

Purposes: 

1. Subsection (1) continues the policies 
of the prior uniform statutory provisions 
with respect to tender and delivery by the 
seller. Under this Article the same rules 
in these matters are applied to present 
sales and to contracts for sale. But the 
provisions of this subsection must be read 
within the framework of the other sections 
of this Article which bear upon the ques- 
tion of delivery and payment. 

2. The "unless otherwise agreed" pro- 
vision of subsection (1) is directed primari- 
ly to cases in which payment in advance 
has been promised or a letter of credit 
term has been included. Payment "ac- 
cording to the contract" contemplates im- 
mediate payment, payment at the end of 
an agreed credit term, payment by a time 
acceptance or the like. Under this Act, 
"contract" means the total obligation in 
law which results from the parties' agree- 
ment including the effect of this Article. 
In this context, therefore, there must be 
considered the effect in law of such provi- 
sions as those on means and manner of 
payment and on failure of agreed means 
and manner of payment. 



Uniform Commercial Code Comment 

3. Subsection (2) deals with the effect 



of a conditional delivery by the seller and 
in such a situation makes the buyer's 
"right as against the seller" conditional 
upon payment. These words are used as 
words of limitation to conform with the 
policy set forth in the bona fide purchase 
sections of this Article. Should the seller 
after making such a conditional delivery 
fail to follow up his rights, the condition is 
waived. The provision of this Article for a 
ten day limit within which the seller may 
reclaim goods delivered on credit to an 
insolvent buyer is also applicable here. 

Cross References: 

Point 1: Sections 2-310, 2-503, 2-511, 
2-601 and 2-711 to 2-713. 

Point 2: Sections 1-201, 2-511 and 
2-614. 

Point 3: Sections 2-401, 2-403, and 
2-702(l)(b). 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Contract". Section 1-201. 
"Delivery". Section 1-20.1. 
"Document of title". Section 1-201. 
"Goods". Section 2-105. 
"Rights". Section 1-201. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-507. 
1973 Ed., § 28:2-507. 
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Cross References 



Section References 

This section is referred to in § 28:2-505, 

Library References 

Key Numbers Encyclopedias 

Sales ©=»153. 67 Am. Jur. 2d Sales § 524. 

Westlaw Key Number Search: 343kl53. C.J.S. Sales §§ 161, 164, 182. 

§ 28:2-508. Cure by seller of improper tender or delivery; replacement. 

(1) Where any tender or delivery by the seller is rejected because non- 
conforming and the time for performance has not yet expired, the seller may 
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seasonably notify the buyer of his intention to cure and may then within the 
contract time make a conforming delivery. 

(2) Where the buyer rejects a non-conforming tender which the seller had 
reasonable grounds to believe would be acceptable with or without money 
allowance the seller may if he seasonably notifies the buyer have a further 
reasonable time to substitute a conforming tender. 

(Dec. 30, 1963, 77 Stat. 657, Pub. L. 88-243, § 1 .) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: 

1. Subsection (J) permits a seller who 
has made a non-conforming tender in any 
case to make a conforming delivery within 
the contract time upon seasonable notifi- 
cation to the buyer. It applies even where 
the seller has taken back the non-conform- 
ing goods and refunded the purchase 
price. He may still make a good tender 
within the contract period. The closer, 
however, it is to the contract date, the 
greater is the necessity for extreme 
promptness on the seller's part in notifying 
of: his intention to cure, if such notification 
is to be "seasonable" under this subsec- 
tion. 

The rule of this subsection, moreover, is 
qualified by its underlying reasons. Thus 
if, after contracting for June delivery, a 
buyer later makes known to the seller his 
need for shipment early in the month and 
the seller ships accordingly, the "contract 
time" has been cut down by the superven- 
ing modification and the time for cure of 
tender must be referred to this modified 
time term. 

2. Subsection (2) seeks to avoid injus- 
tice to the seller by reason of a surprise 
rejection by the buyer. However, the sell- 
er is not protected unless he had "reason- 
able grounds to believe" that the tender 
would be acceptable. Such reasonable 
grounds can lie in prior course of dealing, 
course of performance or usage of trade as 
well as in the particular circumstances 
surrounding the making of the contract. 
The seller is charged with commercial 
knowledge of any factors in a particular 
sales situation which require him to com- 
ply strictly with his obligations under the 



contract as, for example, strict conformity 
of documents in an overseas shipment or 
the sale of precision parts or chemicals for 
use in manufacture. Further, if the buyer 
gives notice either implicitly, as by a prior 
course of dealing involving rigorous in- 
spections, or expressly, as by the deliber- 
ate inclusion of a "no replacement" clause 
in the contract, the seller is to be held to 
rigid compliance. If the clause appears in 
a "form" contract evidence that it is out of 
line with trade usage or the prior course of 
dealing and was not called to the seller's 
attention may be sufficient to show that 
the seller had reasonable grounds to be- 
lieve that the tender would be acceptable. 

3. The words "a further reasonable 
time to substitute a conforming tender" 
are intended as words of limitation to pro- 
tect the buyer. What is a "reasonable 
time" depends upon the attending circum- 
stances. Compare Section 2-511 on the 
comparable case of a seller's surprise de- 
mand for legal tender. 

4. Existing trade usages permitting 
variations without rejection but with price 
allowance enter into the agreement itself 
as contractual limitations of remedy and 
are not covered by this section. 

Cross References: 

Point 2: Section 2-302. 

Point 3 : Section 2-5 1 1 . 

Point 4: Sections 1-205 and 2-721. 
Definitional Cross References: 

"Buyer". Section 2-103. 

"Conforming". Section 2-106. 

"Contract". Section 1-201. 

"Money". Section 1-201. 

"Notifies". Section 1-201. 
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"Reasonable time". Section 1-204. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-508. 
1973 Ed., § 28:2-508. 



Cross References 



Section References 

This section is referred to in § 28:2-323. 



Key Numbers 

Sales <®=> 153, 165. 
Wesllaw Key Number Searches: 
343kl65. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 578. 
CJ.S. Sales §§ 161, 164, 176, 182. 



343kl53; 



Notes of Decisions 



In general 1 

Rescission or revocation of acceptance by buyer 

2 



1 . In general 

Airplane seller, who made nonconforming 
tender more than five weeks before expiration 
of contract and 30-day delivery period, had 
sufficient time under District of Columbia law 
to cure deficiency within period of contract. 
D.C.Code 1981, § 28:2-508. Marlowe v. Argen- 
tine Naval Com'n, C.A.D.C.1986, 808 F.2d 120, 
257 U.S.App.D.C. 225. Sales ®=> 166(1) 



2. Rescission or revocation of acceptance by 
buyer 

Seller's proffered removal of television chas- 
sis for a short period in order to determine 
cause of color malfunction and ascertain extent 
of adjustment or correction needed to effect full 
operational efficiency presented no great incon- 
venience to buyer, and refusal of buyer's daugh- 
ter, on buyer's behalf, to allow this precluded 
rescission. D.C.Code 1961, §§ 28:2-508, 
28:2-608(1) (a). Wilson v. Scampoli (App. 
1967)228 A.2d 848. Sales ©^125 



§ 28:2-509. Risk of loss in the absence of breach. 

(1) Where the contract requires or authorizes the seller to ship the goods by 
carrier 

(a) if it does not require him to deliver them at a particular destination, the 
risk of loss passes to the buyer when the goods are duly delivered to the 
carrier even though the shipment is under reservation (section 28:2-505); 
but 

(b) if it does require him to deliver them at a particular destination and the 
goods are there duly tendered while in the possession of the carrier, the risk 
of loss passes to the buyer when the goods are there duly so tendered as to 
enable the buyer to take delivery. 

(2) Where the goods are held by a bailee to be delivered without being 
moved, the risk of loss passes to the buyer 

(a) on his receipt of a negotiable document of title covering the goods; or 

(b) on acknowledgment by the bailee of the buyer's right to possession of 
the goods; or 

586 



SALES 



§28:2-509 



(c) after his receipt of a non-negotiable document of title or other written 
direction to deliver, as provided in subsection (4)(b) of section 28:2-503. 

(3) In any case not within subsection (1) or (2), the risk of loss passes to the 
buyer on his receipt of the goods if the seller is a merchant; otherwise the risk 
passes to the buyer on tender of delivery. 

(4) The provisions of this section are subject to contrary agreement of the 
parties and to the provisions of this article on sale on approval (section 
28:2-327) and on effect of breach on risk of loss (section 28:2-510). 

(Dec. 30, 1963, 77 Stat. 657, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tion 22, Uniform Sales Act. 
Changes: Rewritten, subsection (3) of this 
section modifying prior law. 
Purposes of Changes: To make it clear 
that: 

1. The underlying theory of these sec- 
tions on risk of loss is the adoption of the 
contractual approach rather than an arbi- 
trary shifting of the risk with the "proper- 
ty" in the goods. The scope of the present 
section, therefore, is limited strictly to 
those cases where there has been no 
breach by the seller. Where for any rea- 
son his delivery or tender fails to conform 
to the contract, the present section does 
not apply and the situation is governed by 
the provisions on effect of breach on risk 
of loss. 

2. The provisions of subsection (1) ap- 
ply where the contract "requires or autho- 
rizes" shipment of the goods. This lan- 
guage is intended to be construed parallel 
to comparable language in the section on 
shipment by seller. In order that the 
goods be "duly delivered to the carrier" 
under paragraph (a) a contract must be 
entered into with the carrier which will 
satisfy the requirements of the section on 
shipment by the seller and the delivery 
must be made under circumstances which 
will enable the seller to take any further 
steps necessary to a due tender. The un- 
derlying reason of this subsection does not 
require that the shipment be made after 
contracting, but where, for example, the 
seller buys the goods afloat and later di- 
verts the shipment to the buyer, he must 



identify the goods to the contract before 
the risk of loss can pass. To transfer the 
risk it is enough that a proper shipment 
and a proper identification come to apply 
to the same goods although, aside from 
special agreement, the risk will not pass 
retroactively to the time of shipment in 
such a case. 

3. Whether the contract involves deliv- 
ery at the seller's place of business or at 
the situs of the goods, a merchant seller 
cannot transfer risk of loss and it remains 
upon him until actual receipt by the buyer, 
even though full payment has been made 
and the buyer has been notified that the 
goods are at his disposal. Protection is 
afforded him, in the event of breach by the 
buyer, under the next section. 

The underlying theory of this rule is that 
a merchant who is to make physical deliv- 
ery at his own place continues meanwhile 
to control the goods and can be expected 
to insure his interest in them. The buyer, 
on the other hand, has no control of the 
goods and it is extremely unlikely that he 
will carry insurance on goods not yet in 
his possession. 

4. Where the agreement provides for 
delivery of the goods as between the buyer 
and seller without removal from the physi- 
cal possession of a bailee, the provisions 
on manner of tender of delivery apply on 
the point of transfer of risk. Due delivery 
of a negotiable document of title covering 
the goods or acknowledgment by the bail- 
ee that he holds for the buyer completes 
the "delivery" and passes the risk. 
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5. The provisions of this section are Point 3: . Sections 2-104, 2-503 and 

made subject by subsection (4) to the 2-510, 

"contrary agreement" of the parties. This Point 4: Section 2-503(4). 

language is intended as the equivalent of Point 5: Section 1-201 

the phrase "unless otherwise agreed" used ~ £ - , A . , „ _ r 

r r , , i " i . A Definitional Cross References: 
more Irequently throughout this Act. 

"Contrary" is in no way used as a word of "Agreement". Section 1-201. 

limitation and the buyer and seller are lift "Buyer". Section 2-103. 

free to readjust their rights and risks as "Contract". Section 1-201. 

declared by this section in any manner "Delivery". Section 1-201. 

agreeable to them. Contrary agreement "Document of title". Section 1-201. 

can also be found in the circumstances of "Goods" Section 2-105 

the case, a trade usage or practice, or a <« A/r u + >» c ,. ^ in/1 

' . to r K Merchant . Section 2-104. 

course oi dealing or performance. , 4 _ ,, „ . . __. 

r Party . Section 1-201 . 

Cross References: -Receipt" of goods. Section 2-103. 

Point 1 : Section 2-510(1). "Sale on approval". Section 2-326. 

Point 2: Sections 2-503 and 2-504. "Seller", Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-509. 
1973 Ed., § 28:2-509. 



Library References 
Key Numbers Encyclopedias 

Sales <^197, 217, 224, 232. 67 Am Tur 2 d Sales § 412. 

Westlaw Kev Number Searches: 343k 197; ^ T c o i kr -hi ->ii« ^^ 

343R217; 343k224; 343k232. CJS - Sales §§ 214, 222 to 223. 

§ 28:2-5 10. Effect of breach on risk of loss. 

(1) Where a tender or delivery of goods so fails to conform to the contract as 
to give a right of rejection the risk of their loss remains on the seller until cure 
or acceptance. 

(2) Where the buyer rightfully revokes acceptance he may to the extent of any 
deficiency in his effective insurance coverage treat the risk of loss as having 
rested on the seller from the beginning. 

(3) Where the buyer as to conforming goods already identified to the contract 
for sale repudiates or is otherwise in breach before risk of their loss has passed 
to him, the seller may to the extent of any deficiency in his effective insurance 
coverage treat the risk of loss as resting on the buyer for a commercially 
reasonable time. 

(Dec. 30 ; 1.963, 77 Stat. 658, Pub. L. 88-243, § I.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. Q f loss to the buyer unless his action con- 
Purposes: To make clear that: forms with all the conditions resting on 

1. Under subsection (1) the seller by him under the contract. 
his individual action cannot shift the risk 
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2. The "cure" of defective tenders con- 
templated by subsection (1) applies only to 
those situations in which the seller makes 
changes in goods already tendered, such 
as repair, partial substitution, sorting out 
from an improper mixture and the like 
since "cure" by repossession and new ten- 
der has no effect on the risk of loss of the 
goods originally tendered. The seller's 
privilege of cure does not shift the risk, 
however, until the cure is completed. 

Where defective documents are involved 
a cure of the defect by the seller or a 
waiver of the defects by the buyer will 
operate to shift the risk under this section. 
However, if the goods have been destroyed 
prior to the cure or the buyer is unaware 
of their destruction at the time he waives 
the defect in the documents, the risk of the 
loss must still be borne by the seller, for 
the risk shifts only at the time of cure, 
waiver of documentary defects or accep- 
tance of the goods. 

3. In cases where there has been a 
breach of the contract, if the one in con- 



trol of the goods is the aggrieved party, 
whatever loss or damage may prove to be 
uncovered by his insurance falls upon the 
contract breaker under subsections (2) and 
(3) rather than upon him. The word "ef- 
fective" as applied to insurance coverage 
in those subsections is used to meet the 
case of supervening insolvency of the in- 
surer. The "deficiency" referred to in the 
text means such deficiency in the insur- 
ance coverage as exists without subroga- 
tion. This section merely distributes the 
risk of loss as stated and is not intended to 
be disturbed by any subrogation of an in- 
surer. 

Cross Reference: 

Section 2-509. 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Conform". Section 2-106. 
"Contract for sale". Section 2-106. 
"Goods". Section 2-105. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-510. 
1973 Ed., § 28:2-510. 



Cross References 



Section References 

This section is referred to in § 28:2-509. 



Key Numbers 

Sales <^197, 217, 224, 232. 
West] aw Key Number Searches: 
343k217; 343k224; 343k232. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 413. 
C.J.S. Sales §§ 214, 222 to 223. 



343kl97: 



§ 28:2—51 1, Tender of payment by buyer; payment by check. 

(1) Unless otherwise agreed tender of payment is a condition to the seller's 
duty to tender and complete any delivery. 

(2) Tender of payment is sufficient when made by any means or in any 
manner current in the ordinary course of business unless die seller demands 
payment in legal tender and gives any extension of time reasonably necessary to 
procure it. 
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(3) Subject to the provisions of this subtitle on the effect of an instrument on 
an obligation (section 28:3-310); payment by check is conditional and is 
defeated as between the parties by dishonor of the check on due presentment. 

(Dec. 30, 1963, 77 Stat. 658, Pub. L. 88-243,' § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(c), 42 DCR 467.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- 
tion 42, Uniform Sales Act. 
Changes: Rewritten by this section and 
Section 2-507. 
Purposes of Changes: 

1 . The requirement of payment against 
delivery in subsection (1) is applicable to 
noncommercial sales generally and to or- 
dinary sales at retail although it has no 
application to the great body of commer- 
cial contracts which carry credit terms. 
Subsection (1) applies also to documentary 
contracts in general and to contracts 
which look to shipment by the seller but 
contain no term on time and manner of 
payment, in which situations the payment 
may, in proper case, be demanded against 
delivery of appropriate documents. 

In the case of specific transactions such 
as C.O.D. sales or agreements providing 
for payment against documents, the provi- 
sions of this subsection must be consid- 
ered in conjunction with the special sec- 
tions of the Article dealing with such 
terms. The provision that tender of pay- 
ment is a condition to the seller's duty to 
tender and complete "any delivery" inte- 
grates this section with the language and 
policy of the section on delivery in several 
lots which call for separate payment. Fi- 
nally, attention should be directed to the 
provision on right to adequate assurance 
of performance which recognizes, even be- 
fore the time for tender, an obligation on 
the buyer not to impair the seller's expec- 
tation of receiving payment in due course. 

2. Unless there is agreement otherwise 
the concurrence of the conditions as to 
tender of payment and tender of delivery 
requires their performance at a single 
place or time. This Article determines 
that place and time by determining in vari- 
ous other sections the place and time for 



tender of delivery under various circum- 
stances and in particular types of transac- 
tions. The sections dealing with time and 
place of delivery together with the section 
on right to inspection of goods answer the 
subsidiary question as to when payment 
may be demanded before inspection by the 
buyer. 

3. The essence of the principle involved 
in subsection (2) is avoidance of commer- 
cial surprise at the time of performance. 
The section on substituted performance 
covers the peculiar case in which legal 
tender is not available to the commercial 
community. 

4. Subsection (3) is concerned with the 
rights and obligations as between the par- 
ties to a sales transaction when payment is 
made by check. This Article recognizes 
that the taking of a seemingly solvent par- 
ty's check is commercially normal and 
proper and, if due diligence is exercised in 
collection, is not to be penalized in any 
way. The conditional character of the 
payment under this section refers only to 
the effect of the transaction "as between 
the parties" thereto and does not purport 
to cut into the law of "absolute" and "con- 
ditional" payment as applied to such other 
problems as the discharge of sureties or 
the responsibilities of a drawee bank 
which is at the same time an agent for 
collection. 

The phrase "by check" includes not only 
the buyer's own but any check which does 
not effect a discharge under Article 3 (Sec- 
tion 3-802). Similarly the reason of this 
subsection should apply and the same re- 
sult should be reached where the buyer 
"pays" by sight draft on a commercial 
firm which is financing him. 

5. Under subsection (3) payment by 
check is defeated if it is not honored upon 
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due presentment. This corresponds to the 
provisions of article on Commercial Paper. 
(Section 3-802). But if the seller procures 
certification of the check instead of cash- 
ing it, the buyer is discharged. (Section 
3-411). 

6. Where the instrument offered by the 
buyer is not a payment but a credit instru- 
ment such as a note or a check postdated 
by even one day, the seller's acceptance of 
the instrument insofar as third parties are 
concerned, amounts to a delivery on credit 
and his remedies are set forth in the sec- 
tion on buyer's insolvency. As between 
the buyer and the seller, however, the mat- 
ter turns on the present subsection and the 
section on conditional delivery and subse- 
quent dishonor of the instrument gives the 
seller rights on it as well as for breach of 
the contract for sale. 



Cross References: 

Point 1: Sections 2-307, 2-310, 2-320, 
2-325, 2-503, 2-513 and 2-609. 

Point 2: Sections 2-307, 2 310, 2-319, 
2-322, 2-503, 2-504 and 2-513. 

Point 3: Section 2-614. 

Point 5: Article 3, esp. Sections 3-802 
and 3-411. 

Point 6: Sections -2-507, 2-702, and Ar- 
ticle 3. 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Check". Section 3-104. 
"Dishonor". Section 3-508. 
"Party". Section 1-201. 
"Reasonable time". Section 1-204. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-511. 
1973 Ed., § 28:2-511. 

Legislative History of Laws 

Law 10-249, the "Uniform Commercial 
Code — Negotiable Instruments Act: of 1994," 
was introduced in Council and assigned Bill No. 



10-240, which was referred to the Committee 
on Consumer and Regulatory Affairs. The Bill 
was adopted on first and second readings on 
November 19, 1994, and December 6, 1994, 
respectively. Signed by the Mayor on January 
18, 1995, it was assigned Act No. 10-396 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 10-249 became effective on 
March 23, 1995. 



Key Numbers 

Sales @=>185, 191. 
Westlaw Kev Number Searches: 
343kl91. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 668. 
CJ.S. Sales § 208. 



343kl85; 



§ 28:2— 5 12, Payment by buyer before inspection. 

(1) Where the contract requires payment before inspection non-conformity of 
the goods does not excuse the buyer from so making payment unless 

(a) the non-conformity appears without inspection; or 

(b) despite tender of the required documents the circumstances would 
justify injunction against honor under this subtitle (section 28:5-1 09(b)). 

(2) Payment pursuant to subsection (1) does not constitute an acceptance of 
goods or impair the buyer's right to inspect or any of his remedies. 

(Dec. 30, 1963, 77 Stat. 658, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-238, 
§ 3(c), 44 DCR 923.) 
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Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None, 
but see Sections 47 and 49, Uniform Sales 
Act. 
Purposes: 



1 . Subsection (1) of the present section 
recognizes that the essence of a contract 
providing for payment before inspection is 
the intention of the parties to shift to the 
buyer the risks which would usually rest 
upon the seller. The basic nature of the 
transaction is thus preserved and the buy- 
er is in most cases required to pay first 
and litigate as to any defects later. 

2. "Inspection" under this section is an 
inspection in a manner reasonable for de- 
tecting defects in goods whose surface ap- 
pearance is satisfactory. 

3. Clause (a) of this subsection states 
an exception to the general rule based on 
common sense and normal commercial 
practice. The apparent non-conformity 
referred to is one which is evident in the 
mere process of taking delivery. 

4. Clause (b) is concerned with con- 
tracts for payment against documents and 
incorporates the general clarification and 
modification of the case law contained in 
the section on excuse of a financing agen- 
cy. Section 5-1.14. [See, now, Section 
5 109(b)]. 

5. Subsection (2) makes explicit the 
general policy of the Uniform Sales Act 
that the payment required before inspec- 
tion in no way impairs the buyer's reme- 
dies or rights in the event of a default by 
the seller. The remedies preserved to the 



buyer are all of his remedies, which in- 
clude as a matter of reason the remedy for 
total non-delivery after payment in ad- 
vance. 

The provision on performance or accep- 
tance under reservation of rights does not 
apply to the situations contemplated here 
in which payment is made in due course 
under the contract and the buyer need not 
pay "under protest" or the like in order to 
preserve his rights as to defects discovered 
upon inspection. 

6. This section applies to cases in 
which the contract requires payment be- 
fore inspection either by the express agree- 
ment of die parties or by reason of the 
effect in law of that contract. The present 
section must therefore be considered in 
conjunction with the provision on right to 
inspection of goods which sets forth the 
instances in which the buyer is not entitled 
to inspection before payment. 

Cross References: 

Point 4: Article 5. 
Point 5: Section 1-207. 
Point 6: Section 2-513(3). 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Conform". Section 2-106. 
"Contract". Section 1-20.1. 

Financing agency' ' . Section 2- 1 04 . 
"Goods". Section 2-105, 
"Remedy". Section 1-20.1 . 
"Rights". Section .1-201. 



Prior Codifications 

1981 Ed., § 28:2-512. 
1973 Ed., § 28:2-512. 



Legislative History of Laws 

Law 11-238, the "Uniform Commercial 
Code— Letters of Credit Act of 1996," was intro- 
duced in Council and assigned Bill No. 11-574, 



Historical and Statutory Notes 

which was referred to the Committee on Con- 
sumer and Regulatory Affairs. The Bill was 
adopted on first and second readings on No- 
vember 7, 1996, and December 3, 1996, respec- 
tively. Signed by the Mayor on December 24, 
1996, it was assigned Act No. 1 1-498 and trans- 
mitted to both Houses of Congress lor its re- 
view. D.C. Law 11-238 became effective on 
April 9, 1997. 
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Library References 

Key Numbers CJ.S. Sales §§ 209 to 210. 

Sales @=»195. 
Westl aw Key Number Search: 343kl95. 

Encyclopedias 

67 Am. Jur. 2d Sales § 618. 

§ 28:2—513. Buyer's right to inspection of goods. 

(1) Unless otherwise agreed and subject to subsection (3), where goods are 
tendered or delivered or identified to the contract for sale, the buyer has a right 
before payment or acceptance to inspect them at any reasonable place and time 
and in any reasonable manner. When the seller is required or authorized to 
send the goods to the buyer, the inspection may be after their arrival. 

(2) Expenses of inspection must be borne by the buyer but may be recovered 
from the seller if the goods do not conform and are rejected. 

(3) Unless otherwise agreed and subject to the provisions of this article on 
C.I.F. contracts (subsection (3) of section 28:2-321), the buyer is not entitled to 
inspect the goods before payment of the price when the contract provides: 

(a) for delivery "C.O.D." or on other like terms; or 

(b) for payment against documents of title, except where such payment is 
due only after the goods are to become available for inspection. 

(4) A place or method of inspection fixed by the parties is presumed to be 
exclusive but unless otherwise expressly agreed it does not postpone identifica- 
tion or shift the place for delivery or for passing the risk of loss. If compliance 
becomes impossible, inspection shall be as provided in this section unless the 
place or method fixed was clearly intended as an indispensable condition 
failure of which avoids the contract. 

(Dec. 30, 1963, 77 Stat 658, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, 
§ 27(mm), 44 DCR 1.271,) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- tion before tender of delivery. However, 

tion 47(2), (3), Uniform Sales Act. no agre ement by the parties can displace 

Changes: Rewritten, Subsections (2) and the entire right of i nspe ction except where 

{) emg new. ^ ^ contract j s s i m p] v f or the sale of "this 

Purposes ot Changes and New Matter: To ,i- >> c • i c U A A << 

v j . ? ^ . , , . thing. Even in a sale or boxed goods as 

correspond in substance with the prior . ,, . . . . , r i i 

uniform statutory provision and to incor- 1S ins P ectlon 1S a ri S ht of the buyer, since 

porate in addition some of the results of lf the boxes P rove to contain some other 

the better case law so that: merchandise altogether the price can be 

1 . The buyer is entitled to inspect recovered back; nor do the limitations of 

goods as provided in subsection (1) unless the provision on effect of acceptance apply 

it has been otherwise agreed by the par- m sucn a case. 

ties. The phrase "unless otherwise 2. The buyer's right of inspection is 

agreed" is intended principally to cover available to him upon tender, delivery or 

such situations as those outlined in subsec- appropriation of the goods with notice to 

tions (3) and (4) and those in which the him. Since inspection is available to him 

agreement of the parties negates inspec- on tender, where payment is due against 
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delivery he may, unless otherwise agreed, 
make his inspection before payment of the 
price. It is also available to him after 
receipt of the goods and so may be post- 
poned after receipt for a reasonable time. 
Failure to inspect before payment does not 
impair the right to inspect after receipt of 
the goods unless the case falls within sub- 
section (4) on agreed and exclusive inspec- 
tion provisions. The right to inspect goods 
which have been appropriated with notice 
to the buyer holds whether or not the sale 
was by sample. 

3. The buyer may exercise his right of 
inspection at any reasonable time or place 
and in any reasonable manner. It is not 
necessary that he select the most appropri- 
ate time, place or manner to inspect or 
that his selection be the customary one in 
the trade or locality. Any reasonable time, 
place or manner is available to him and 
the reasonableness will be determined by 
trade usages, past practices between the 
parties and the other circumstances of the 
case. 

The last sentence of subsection (1) 
makes it clear that the place of arrival of 
shipped goods is a reasonable place for 
their inspection. 

4. Expenses of an inspection made to 
satisfy the buyer of the seller's perfor- 
mance must be assumed by the buyer in 
the first instance. Since the rule provides 
merely for an allocation of expense there 
is no policy to prevent the parties from 
providing otherwise in the agreement. 
Where the buyer would normally bear the 
expenses of the inspection but the goods 
are rightly rejected because of what the 
inspection reveals, demonstrable and rea- 
sonable costs of the inspection are part of 
his incidental damage caused by the sell- 
er's breach. 

5. In the case of payment against docu- 
ments, subsection (3) requires payment be- 
fore inspection, since shipping documents 
against which payment is to be made will 
commonly arrive and be tendered while 
the goods are still in transit. This Article 
recognizes no exception in any peculiar 
case in which the goods happen to arrive 



before the documents. However, where 
by the agreement payment is to a ( wait the 
arrival of the goods, inspection before pay- 
ment becomes proper since the goods are 
then "available for inspection." 

Where by the agreement the documents 
are to be held until arrival the buyer is 
entitled to inspect before payment since 
the goods are then "available for inspec- 
tion". Proof of usage is not necessary to 
establish this right, but if inspection before 
payment is disputed the contrary must be 
established by usage or by an explicit con- 
tract term to that effect. 

For the same reason, that the goods are 
available for inspection, a term calling for 
payment against storage documents or a 
delivery order does not normally bar the 
buyer's right to inspection before payment 
under subsection (3)(b). This result is re- 
inforced by the buyer's right under subsec- 
tion (1) to inspect goods which have been 
appropriated with notice to him. 

6. Under subsection (4) an agreed 
place or method of inspection is generally 
held to be intended as exclusive. Howev- 
er, where compliance with such an agreed 
inspection term becomes impossible, the 
question is basically one of intention. If 
the parties clearly intend that the method 
of inspection named is to be a necessary 
condition without which the entire deal is 
to fail, the contract is at an end if that 
method becomes impossible. On the other 
hand, if the parties merely seek to indicate 
a convenient and reliable method but do 
not intend to give up the deal in the event 
of its failure, any reasonable method of 
inspection may be substituted under this 
Article. 

Since the purpose of an agreed place of 
inspection is only to make sure at that 
point whether or not the goods will be 
thrown back, the "exclusive" feature of the 
named place is satisfied under this Article 
if the buyer's failure to inspect there is 
held to be an acceptance with the knowl- 
edge of such defects as inspection would 
have revealed within the section on waiver 
of buyer's objections by failure to particu- 
larize. Revocation of the acceptance is 
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limited to the situations stated in the sec- 
tion pertaining to that subject. The rea- 
sonable time within which to give notice of 
defects within the section on notice of 
breach begins to run from the point of the 
"acceptance." 

7. Clauses on time of inspection are 
commonly clauses which limit the time in 
which the buyer must inspect and give 
notice of defects. Such clauses are there- 
fore governed by the section of this Article 
which requires that such a time limitation 
must be reasonable. 

8. Inspection under this Article is not 
to be regarded as a "condition precedent 
to the passing of title" so that risk until 
inspection remains on the seller. Under 
subsection (4) such an approach cannot be 
sustained. Issues between the buyer and 
seller are settled in this Article almost 
wholly by special provisions and not by the 
technical determination of the locus of the 
title. Thus "inspection as a condition to 
the passing of title" becomes a concept 
almost without meaning. However, in pe- 
culiar circumstances inspection may still 
have some of the consequences hitherto 
sought and obtained under that concept. 

9. "Inspection" under this section has 
to do with the buyer's check-up on wheth- 
er the seller's performance is in accor- 
dance with a contract previously made 
and is not to be confused with the "exami- 



nation" of the goods or of a sample or 
model of them at the time of contracting 
which may affect the warranties involved 
in the contract. 

Cross References: 

Generally: Sections 2-3 10(b), 2-321(3) 
and 2-606(1 )(b). 

Point 1: Section 2-607. 

Point 2: Sections 2-501 and 2-502. 

Point 4: Section 2-715. 

Point 5: Section 2-321(3). 

Point 6: Sections 2-606 to 2-608. 

Point 7: Section 1-204. 

Point 8: Comment to Section 2-401. 

Point 9: Section 2-31 6(3)(b). 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Conform". Section 2-106. 
"Contract". Section 1-201. 
"Contract for sale". Section 2-106. 
"Document of title". Section 1-201. 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Presumed". Section 1-201. 
"Reasonable time". Section 1-204. 
"Rights". Section 1-201. 
"Seller". Section 2-103. 
"Send". Section 1-201. 
"Term". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-513. 
1973 Ed., § 28:2-513. 

Legislative History of Laws 

Law 11-255, the "Second Technical Amend- 
ments Act of 1996/' was introduced in Council 
and assigned Bill No. 11-905, which was re- 



ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-519 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 1 1-255 became effective on 
April 9, 1997. 



Cross References 



Section References 

This section is referred to in § 28:2-310. 



Library References 



Key Numbers 

Sales <S=>168(1)-168(6). 



Westlaw Key Number Searches: 
to343k!68(6). 



343k 168(1) 
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Encyclopedias 

67 Am. Jur. 2d Sales § 611. 

C.J.S. Sales §§ 185 to 188, 195 to 196. 

Motes of Decisions 

Place of inspection 1 court's finding that place of inspection was 
point of delivery rather than ultimate destina- 
tion was reversible error in broker's action 
1 . Place of inspection against producer for breach of contract. 
Where turkey broker's remedy for turkey pro- D.C.C.E. §§ 28:2-310, 28:2-513, 28:2-607. Ru- 
ducer's breach of sales contract was not limited bewa Products Co. v. Watson's Quality Turkey 
to rescission and sales contract did not provide Products, Inc. (App. 1968) 242 A.2d 609. Fed- 
for inspection upon delivery to broker, trial eral Courts <^ 1 066; Sales <3=> 417 

§ 28*2—514. When documents deliverable on acceptance; when on pay- 
ment. 

Unless otherwise agreed documents against which a draft is drawn are to be 
delivered to the drawee on acceptance of the draft if it is payable more than 
three days after presentment; otherwise, only on payment. 

(Dec. 30, 1963, 77 Stat. 659, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- provisions are found in Sections 4-503 

tion 41 , Uniform Bills of Lading Act. anc l 5-112. 

Changes: Rewritten. 2. An "arrival" draft is a sight draft 

Purposes of Changes: To make the provi- within the purpose of this section. 

sion one of general application so that: Cross References: 

1. 11 covers any document against Point 1: See Sections 2-502, 2-505(2), 

which a draft may be drawn, whatever 2-507(2), 2-512, .2-513, 2-607 concerning 

may be the form of the document, and protection of rights of buyer and seller, 

applies to interpret the action of a seller or and 4 - 503 and 5 ^ 13 on delivery of docu- 

consignor insofar as it may affect the nients. 

rights and duties of any buyer, consignee Definitional Cross References: 

or financing agency concerned with the "Delivery". Section 1-201. 

paper. Supplementary or corresponding "Draft". Section 3-104. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-514. 
1973 Ed. , § 28:2-514. 



Library References 
Key Numbers Encyclopedias 

Sales <©=>.! 46, 191, 202. 67 Am> Jur . 2 d Sales § 526. 

Westlavv Key Number Searches: 343kl46; otc c i , rk ici ^o tu^th: 

343kl91; 343k202. C.J.S. Sales §§ 153, 208, 214 to 215. 

§ 28:2—515* Preserving evidence of goods in dispute. 

Id furtherance of the adjustment of any claim or dispute 

(a) either party on reasonable notification to the other and for the purpose 
of ascertaining the facts and preserving evidence has the right to inspect, test 
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and sample the goods including such of them as may be in the possession or 
control of the other; and 

(b) the parties may agree to a third party inspection or survey to determine 
the conformity or condition of the goods and may agree that the findings 
shall be binding upon them in any subsequent litigation or adjustment. 

(Dec. 30, 1963, 77 Stat. 659, Pub. L. 88-243, § 1 .) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 

1 . To meet certain serious problems 
which arise when there is a dispute as to 
the quality of the goods and thereby per- 
haps to aid the parties in reaching a settle- 
ment, and to further the use of devices 
which will promote certainty as to the 
condition of the goods, or at lea.st aid in 
preserving evidence of their condition. 

2. Under paragraph (a), to afford either 
party an opportunity for preserving evi- 
dence, whether or not agreement has been 
reached, and thereby to reduce uncertain- 
ty in any litigation and, in turn perhaps, to 
promote agreement. 

Paragraph (a) does not conflict with the 
provisions on the seller's right to resell 
rejected goods or the buyer's similar right. 
Apparent conflict between these provisions 
which will be suggested in certain circum- 
stances is to be resolved by requiring 
prompt action by the parties. Nor does 
paragraph (a) impair the effect of a term 
for payment before inspection. Short of 
such defects as amount to fraud or sub- 
stantial failure of consideration, non-con- 
formity is neither an excuse nor a defense 
to an action tor non-acceptance of docu- 
ments. Normally, therefore, until the buy- 
er has made payment, inspected and re- 
jected the goods, there is no occasion or 
use tor the rights under paragraph (a). 

3. Under paragraph (b), to provide for 
third party inspection upon the agreement 
of the parties, thereby opening the door to 
amicable adjustments based upon the find- 
ings of such third parties. 

The use of the phrase 'conformity or 
condition" makes it clear that the parties' 
agreement may range from a complete set- 
tlement of all aspects of the dispute by a 



third party to the use of a third party 
merely to determine and record the condi- 
tion of the goods so that they can be resold 
or used to reduce the stake in controversy. 
"Conformity", at one end of the scale of 
possible issues, includes the whole ques- 
tion of interpretation of the agreement and 
its legal effect, the state of the goods in 
regard to quality and condition, whether 
any defects are due to factors which oper- 
ate at the risk of the buyer, and the degree 
of nonconformity where that may be mate- 
rial. "Condition", at the other end of the 
scale, includes nothing but the degree of 
damage or deterioration which the goods 
show. Paragraph (b) is intended to reach 
any point in the gamut which the parties 
may agree upon. 

The principle of the section on reserva- 
tion of rights reinforces this paragraph in 
simplifying such adjustments as the parties 
wish to make in partial settlement while 
reserving their rights as to any further 
points. Paragraph (b) also suggests the 
use of arbitration, where desired, of any 
points left open, but nothing in this section 
is intended to repeal or amend any statute 
governing arbitration. Where any ques- 
tion arises as to the extent of the parties' 
agreement under the paragraph, the pre- 
sumption should be that it was meant to 
extend only to the relation between the 
contract description and the goods as de- 
livered, since that is what a craftsman in 
the trade would normally be expected to 
report upon. Finally, a written and au- 
thenticated report of inspection or tests by 
a third party, whether or not sampling has 
been practicable, is entitled to be admitted 
as evidence under this Act, for it is a third 
party document. 
Cross References: 
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Point 2: Sections 2-513(3), 2-706 and 
2-71 1(2) and Article 5. 

Point 3: Sections 1-202 and 1-207. 

Definitional Cross References: 



"Conform". Section 2-106. 
"Goods". Section 2-105. 
"Notification". Section 1-20.1. 
"Party". Section 1-201. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-5.15. 
1973 Ed., § 28:2-515. 

Library References 

Key Numbers Encyclopedias 

Sales «^>168. 67 Am. Jur. 2d Sales § 621 . 

Westlaw Key Number Search: 3 43k 168. C.J.S. Sales §§ 185, 188. 



Part 6. Breach, Repudiation and Excuse. 

§ 28:2—601. Buyer's rights on improper delivery. 

Subject to the provisions of this article on breach in installment contracts 
(section 28:2-612) and unless otherwise agreed under the sections on contrac- 
tual limitations of remedy (sections 28:2-718 and 28:2-719), if the goods or the 
tender of delivery fail in any respect to conform to the contract, the buyer may 

(a) reject the whole; or 

(b) accept the whole; or 

(c) accept any commercial unit or units and reject the rest. 
(Dec. 30, 1963, 77 Stat. 659, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: No 

one general equivalent provision but nu- 
merous provisions, dealing with situations 
of non-conformity where buyer may accept 
or reject, including Sections 11, 44 and 
69(1); Uniform Sales Act. 
Changes: Partial acceptance in good faith 
is recognized and the buyer's remedies on 
the contract for breach of warranty and 
the like, where the buyer has returned the 
goods after transfer of title, are no longer 
barred. 

Purposes of Changes: To make it clear 
that: 

1. A buyer accepting a nonconforming 
tender is not penalized by the loss of any 
remedy otherwise open to him. This poli- 
cy extends to cover and regulate the accep- 
tance of a part of any lot improperly ten- 
dered in any case where the price can 
reasonably be apportioned. Partial accep- 



tance is permitted whether the part of the 
goods accepted conforms or not. The only 
limitation on partial acceptance is that 
good faith and commercial reasonableness 
must be used to avoid undue impairment 
of the value of the remaining portion of 
the goods. This is the reason for the insis- 
tence on the "commercial unit" in para- 
graph (c). In this respect, the test is not 
only what unit has been the basis of con- 
tract, but whether the partial acceptance 
produces so materially adverse an effect 
on the remainder as to constitute bad 
faith. 

2. Acceptance made with the knowl- 
edge of the other party is final. An origi- 
nal refusal to accept may be withdrawn by 
a later acceptance if the seller has indicat- 
ed that he is holding the tender open. 
However, if the buyer attempts to accept, 
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either in whole or in part, after his origi- 
nal rejection has caused the seller to ar- 
range for other disposition of the goods, 
the buyer must answer for any ensuing 
damage since the next section provides 
that any exercise of ownership after rejec- 
tion is wrongful as against the seller. Fur- 
ther, he is liable even though the seller 
may choose to treat his action as accep- 
tance rather than conversion, since the 
damage flows from the misleading notice. 
Such arrangements for resale or other dis- 
position of the goods by the seller must be 
viewed as within the normal contempla- 
tion of a buyer who has given notice of 
rejection. However, the buyer's attempts 



in good faith to dispose of defective goods 
where the seller has failed to give instruc- 
tions within a reasonable time are not to 
be regarded as an acceptance. 
Cross References: 

Sections 2-602(2)(a), 2-612, 2-718 and 
2-719. 
Definitional Cross References: 

"Buyer". Section 2-103. 

"Commercial unit". Section 2-105. 

"Conform". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Installment contract". Section 2-612. 

"Rights". Section 1-201. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed.,§ 28:2-601. 
1973 Ed., § 28:2-601. 

Library References 
Key Numbers Encyclopedias 

Sales <£=>! 77, 1 80. 67 Am. Jur. 2d Sales § 643. 

Westlaw Key Number Searches: 343kl77; C.J.S. Sales §§ 162, 189, 192, 

198. 



194, 197 to 



343kl80. 



Cancellation of contract 1 



Notes of Decisions 



1 . Cancellation of contract 

Airplane buyer was entitled under District of 
Columbia law to cancel contract for airplanes 



that were not delivered within 30-day delivery 
period. D.C.Code 1981, § 28:2-601. Marlowe 
v. Argentine Naval Com'n, C.A.D.C.1986, 808 
F.2d 120, 257 U.S.App.D.C. 225. Sales <&=> 1 17 



§ 28:2-602. Manner and effect of rightful rejection. 

(1) Rejection of goods must be within a reasonable time after their delivery 
or tender. It is ineffective unless the buyer seasonably notifies the seller. 

(2) Subject to the provisions of the two following sections on rejected goods 
(sections 28:2-603 and 28:2-604), 

(a) after rejection any exercise of ownership by the buyer with respect to 
any commercial unit is wrongful as against the seller; and 

(b) if the buyer has before rejection taken physical possession of goods in 
which he does not have a security interest under the provisions of this article 
(subsection (3) of section 28:2-711), he is under a duty after rejection to hold 
them with reasonable care at the seller's disposition for a time sufficient to 
permit the seller to remove them; but 

(c) the buyer has no further obligations with regard to goods rightfully 
rejected, 
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(3) The seller's rights with respect to goods wrongfully rejected are governed 
by the provisions of this article on seller's remedies in general (section 
28:2-703). 

(Dec. 30, 1963, 77 Stat. 659, Pub. L. 88-243, § 1 .) 

Uniform Commercial Code Comment 

Sec- 



Prior Uniform Statutory Provision 

tion 50, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of Changes: To make it clear 

that: 

1 . A tender or delivery of goods made 
pursuant to a contract of sale, even though 
wholly non-conforming, requires affirma- 
tive action by the buyer to avoid accep- 
tance. Under subsection (1), therefore, 
the buyer is given a reasonable time to 
notify the seller of his rejection, but with- 
out such seasonable notification his rejec- 
tion is ineffective. The sections of this 
Article dealing with inspection of goods 
must be read in connection with the buy- 
er's reasonable time for action under this 
subsection. Contract provisions limiting 
the time for rejection fall within the rule of 
the section on "Time" and are effective if 
the time set gives the buyer a reasonable 
time for discovery of defects. What consti- 
tutes a due "notifying" of rejection by the 
buyer to the seller is defined in Section 
1-201. 

2. Subsection (2) hiys down the normal 
duties of the buyer upon rejection, which 
flow from the relationship of the parties. 
Beyond his duty to hold the goods with 
reasonable care for the buyer's [seller's] 
disposition, this section continues the poli- 
cy of prior uniform legislation in generally 
relieving the buyer from any duties with 
respect to them, except when the circum- 
stances impose the limited obligation of 
salvage upon him under the next section. 



3. The present section applies only to 
rightful rejection by the buyer. If the sell- 
er has made a tender which in all respects 
conforms to the contract, the buyer has a 
positive duty to accept and his failure to 
do so constitutes a "wrongful rejection" 
which gives the seller immediate remedies 
for breach. Subsection (3) is included 
here to emphasize the sharp distinction 
between the rejection of an improper ten- 
der and the non-acceptance which is a 
breach by the buyer. 

4. The provisions of this section are to 
be appropriately limited or modified when 
a negotiation is in process. 

Cross References: 

Point 1: Sections 1-201, 1-204(1) and 
(3), 2-512(2), 2-513(1) and 2-606(l)(b). 

Point 2: Section 2-603(1). 

Point 3: Section 2-703. 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Commercial unit". Section 2-105. 
"Goods". Section 2-105. 
"Merchant". Section 2-1 04. 
"Notifies". Section 1-201. 
"Reasonable time". Section 1-204. 
"Remedy". Section 1-201. 
"Rights". Section 1-201. 
"Seasonably". Section 1-204. 
"Security interest". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Motes 



Prior Codifications 

1981 Ed., § 28:2-602. 
1973 Ed., § 28:2-602. 



Section References 



Cross References 
600 



SALES 



§ 28:2-603 



This section is referred to in § 28:2-606. 



Key Numbers 

Sales <fc=>177, J 79(6). 
West! aw Key Number 
343kl79(6). 



Searches: 343kl77; 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 650. 

C.J.S. Sales §§ 162, 189, 192, 194 to 198. 



Notes of Decisions 



In general 1 

Damages 3 

Rescission or revocation of acceptance by buyer 

2 



1. In general 

Genuine issue of material fact as to whether 
lease financing agency's conduct in paying for 
partial shipments of antennas that occurred out- 
side 90-day period required by purchase order 
amounted to modification of express terms of 
purchase order precluded summary judgment 
on agency's claim that its obligation to pay in 
tripartite commercial leasing transaction was 
discharged. Fed. Rules Civ. Proc. Rule 56(c), 28 
U.S.C.A. Radiation Systems, Inc. v. Amplicon, 
Inc., 1995, 882 F.Supp. 1101. Federal Civil 
Procedure <3=> 2510 

Genuine issue of material fact as to whether 
lease financing agency accepted non-conform- 
ing goods in tripartite commercial leasing trans- 
action by not giving seasonable notice of its 
objection thereto precluded summary judgment 
for agency. Fed. Rules Civ. Proc. Rule 56(c), 28 
U.S.C.A. Radiation Systems, Inc. v. Amplicon, 
Inc., 1995, 882 F.Supp. 1101. Federal Civil 
Procedures 2510 

Contractor which had supervisory employee 
on premises when deliver}' of fill was made and 
which did not object to delivery of fill for sever- 
al days was not entitled to recover from subcon- 
tractor which supplied fill cost of removing fill 
which did not meet specifications. D.C.C.E. 
§§ 28:2-602, 28:2-605, 28:2-606. L. J. Robin- 
son, Inc. v. Arber Const. Co., 1972, 292 A.2d 
809. Contracts <fc» 316(4) 

2. Rescission or revocation of acceptance by 

buyer 

Where buyer, although indicating rejection of 
goods, refused to return goods because of fear 
of violence at his warehouse in area of city 
affected by rioting, fact that seller was at first 



willing to take back goods and, in effect, cancel 
contract rather than file an action for the price 
did not bar subsequent action for price follow- 
ing buyer's inaction. D.C.C.E. §§ 28:1-204(3), 
28:2-106(4), 28:2-602(1), 28:2-703(0, 

28:2-709(1) (a), 28:2-720. Robinson v. Jona- 
than Logan Financial, 1971, 277 A. 2d 115. 
Sales sl 99 

Notification of seller by buyer that buyer had 
problem with manner of delivery of goods did 
not constitute seasonable notification of rejec- 
tion. D.C.C.E. § 28:2-602(1), 28:2-606(1) (b). 
Robinson v. Jonathan Logan Financial, 1971, 
277 A.2d 115. Sales ^ 178(1) 

If buyer elects to rescind, he must within a 
reasonable length of time after delivery offer to 
return the goods. D.C.Code 1961, §§ 28:2-71 1 
to 28:2-725. Talley v. Campbell Music Co. 
(App. 1966)219 A.2cf 852. Sales S 124 

In case of breach of warranty, buyer need not 
proceed by way of rescission, but may keep 
merchandise and seek recoupment by way of 
diminution of the purchase price under the con- 
tract. D.C.Code 1961, §§28:2-711 to 28:2-725. 
Talley v. Campbell Music Co. (App. 1966) 219 
A. 2d 852. Sales S 428 

When a seller delivers damaged or defective 
merchandise or equipment under a contract of 
sale and upon notification fails or refuses to 
correct the deficiency, buyer may elect to affirm 
contract and sue for damages, or he may re- 
scind contract and recover purchase price paid. 
Talley v. Campbell Music Co. (App. 1966) 219 
A.2d 852. Sales ^ 127 

3. Damages 

If buyer affirms sale, his recovery is limited to 
difference in value of goods as delivered and 
value they would have had if they had met the 
warranty. D.C.Code 1961, §§ 28:2-711 to 
28:2-725. Talley v. Campbell Music Co. (App. 
1966) 219 A.2d 852. Sales @=> 442(2) 



§ 28:2—603. Merchant buyer's duties as to rightfully rejected goods 

(1) Subject to any security interest in the buyer (subsection (3) of section 
28:2-711), when the seller has no agent or place of business at the market of 
rejection a merchant buyer is under a duty after rejection of goods in his 
possession or control to follow any reasonable instructions received from the 
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seller with respect to the goods and in the absence of such instructions to make 
reasonable efforts to sell them for the seller's account if they are perishable or 
threaten to decline in value speedily. Instructions are not reasonable if on 
demand indemnity for expenses is not forthcoming. 

(2) When the buyer sells goods under subsection (1), he is entitled to 
reimbursement from the seller or out of the proceeds for reasonable expenses of 
caring for and selling them, and if the expenses include no selling commission 
then to such commission as is usual in the trade or if there is none to a 
reasonable sum not exceeding ten percent on the gross proceeds. 

(3) In complying with this section the buyer is held only to good faith and 
good faith conduct hereunder is neither acceptance nor conversion nor the 
basis of an action for damages. 

(Dec. 30, 1963, 77 Stat. 660, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 
Prior Uniform Statutory Provision: None. 
Purposes: 

1 . This section recognizes the duty im- 
posed upon the merchant buyer by good 
faith and commercial practice to follow 
any reasonable instructions of the seller as 
to reshipping, storing, delivery to a third 
party, reselling or the like. Subsection (1) 
goes further and extends the duty to in- 
clude the making of reasonable efforts to 
effect a salvage sale where the value of the 
goods is threatened and the seller's in- 
structions do not arrive in time to prevent 
serious loss. 

2. The limitations on the buyer's duty 
to resell under subsection (1) are to be 
liberally construed. The buyer's duty to 
resell under this section arises from com- 
mercial necessity and thus is present only 
when the seller has "no agent or place of 
business at the market of rejection". A 
financing agency which is acting in behalf 
of the seller in handling the documents 
rejected by the buyer is sufficiently the 
seller's agent to lift the burden of salvage 
resale from the buyer. (See provisions of 
Sections 4-503 and 5-112 on bank's duties 
with respect to rejected documents.) The 
buyer's duty to resell is extended only to 
goods in his "possession or control", but 
these are intended as words of wide, rath- 
er than narrow, import. In effect, the 
measure of the buyer's "control" is wheth- 



er he can practicably effect control with- 
out undue commercial burden. 

3. The explicit provisions for reim- 
bursement and compensation to the buyer 
in subsection (2) are applicable and neces- 
sary only where he is not acting under 
instructions from the seller. As provided 
in subsection (1) the seller's instructions to 
be "reasonable" must on demand of the 
buyer include indemnity for expenses. 

4. Since this section makes the resale 
of perishable goods an affirmative duty in 
contrast to a mere right to sell as under 
the case law, subsection (3) makes it clear 
that the buyer is liable only for the exer- 
cise of good faith in determining whether 
the value of the goods is sufficiently threat- 
ened to justify a quick resale or whether 
he has waited a sufficient length of time 
for instructions, or what a reasonable 
means and place of resale is. 

5. A buyer who fails to make a salvage 
sale when his duty to do so under this 
section has arisen is subject to damages 
pursuant to the section on liberal adminis- 
tration of remedies. 
Cross References: 

Point 2: Section 4-503 and 5-112. 

Point 5: Section 1-106. Compare gen- 
erally section 2-706. 
Definitional Cross References: 

"Buyer". Section 2-103. 

"Good faith". Section 1-201. 
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'Goods". Section 2-105. 
"Merchant". Section 2-104. 



"Security interest". Section 1-201. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-603. 
1973 Ed., § 28:2-603. 



Historical and Statutory Motes 



Cross References 



Section References 

This section is referred to in § 28:2-602. 

Library References 

Key Numbers Encyclopedias 

Sales <S=>179(6). 67 Am, Jur. 2d Sales § 658. 

Westlaw Key Number Search: 343kl79(6). CJ.S. Sales §§ 192, 194 to 198. 

§ 28*2—604. Buyer's options as to salvage of rightfully rejected goods 

Subject to the provisions of the immediately preceding section on perishables 
if the seller gives no instructions within a reasonable time after notification of 
rejection the buyer may store the rejected goods for the seller's account or 
reship them to him or resell them for the seller's account with reimbursement 
as provided in the preceding section. Such action is not acceptance or 
conversion. 

(Dec. 30, 1963, 77 Stat. 660, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: 

The basic purpose of this section is two- 
fold: on the one hand it aims at reducing 
the stake in dispute and on the other at 
avoiding the pinning of a technical "accep- 
tance" on a buyer who has taken steps 
towards realization on or preservation of 
the goods in good faith. This section is 
essentially a salvage section and the buy- 
er's right to act under it is conditioned 
upon (1) no n- conformity of the goods, (2) 
due notification of rejection to the seller 
under the section on manner of rejection, 
and (3) the absence of any instructions 
from the seller which the merchant-buyer 
has a duty to follow under the preceding 
section. 

This section is designed to accord all 
reasonable leeway to a rightfully rejecting 



buyer acting in good faith. The listing of 
what the buyer may do in the absence of 
instructions from the seller is intended to 
be not exhaustive but merely illustrative. 
This is not a "merchant's" section and the 
options are pure options given to mer- 
chant and nonmerchant buyers alike. The 
merchant-buyer, however, may in some in- 
stances be under a duty rather than an 
option to resell under the provisions of the 
preceding section. 

Cross References: 

Sections 2-602(1), and 2-603(1) and 
2-706. 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Notification". Section 1-201. 
"Reasonable time". Section 1-204. 
"Seller". Section 2-103. 
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Prior Codifications 

1981 Ed., § 28:2-604. 
1973 Ed., § 28:2-604. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28:2-602. 

Library References 
Key Numbers Encyclopedias 

Sales @»1 79(6). 67 Am. Jur. 2d Sales § 660. 

West] aw Key Number Search: 343kl79(6). C.J.S. Sales §§ 192, 1 94 to 198. 

§ 28:2-605. Waiver of buyer's objections by failure to particularize. 

(1) The buyer's failure to state in connection with rejection a particular 
defect which is ascertainable by reasonable inspection precludes him from 
relying on the unstated defect to justify rejection or to establish breach 

(a) where the seller could have cured it if stated seasonably; or 

(b) between merchants when the seller has after rejection made a request 
in writing for a full and final written statement of all defects on which the 
buyer proposes to rely. 

(2) Payments against documents made without reservation of rights pre- 
cludes recovery of the payment for defects apparent on the face of the 
documents. 

(Dec. 30, 1963, 77 Stat. 660, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: 

1 . The present section rests upon a pol- 
icy of permitting the buyer to give a quick 
and informal notice of defects in a tender 
without penalizing him for omissions in 
his statement, while at the same time pro- 
tecting a seller who is reasonably misled 
by the buyer's failure to state curable de- 
fects. 

2. Where the defect in a tender is one 
which could have been cured by the seller, 
a buyer who merely rejects the delivery 
without stating his objections to it is prob- 
ably acting in commercial bad faith and 
seeking to get out of a deal which has 
become unprofitable. Subsection (l)(a), 
following the general policy of this Article 
which looks to preserving the deal wherev- 
er possible, therefore insists that the sell- 



er's right to correct his tender in such 
circumstances be protected. 

3. When the time for cure is past, sub- 
section (l)(b) makes it plain that a seller is 
entitled upon request to a final statement 
of objections upon w r hich he can rely. 
What is needed is that he make clear to 
the buyer exactly what is being sought. A 
formal demand under paragraph (b) will, 
be sufficient in the case of a merchant- 
buyer. 

4. Subsection (2) applies to the particu- 
lar case of documents the same principle 
which the section on effects of acceptance 
applies to the case of goods. The matter is 
dealt with in this section in terms of 
"waiver" of objections rather than of right 
to revoke acceptance, partly to avoid any 
confusion with the problems of acceptance 
of goods and partly because defects in 
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documents which are not taken as grounds 
for rejection are generally minor ones. 
The only defects concerned in the present 
subsection are defects in the documents 
which are apparent on their face. Where 
payment is required against the docu- 
ments they must be inspected before pay- 
ment, and the payment then constitutes 
acceptance of the documents. Under the 
section dealing with this problem, such 
acceptance of the documents does not con- 
stitute an acceptance of the goods or im- 
pair any options or remedies of the buyer 
for their improper delivery. Where the 
documents are delivered without requiring 
such contemporary action as payment 
from the buyer, the reason of the next 
section on what constitutes acceptance of 
goods, applies. Their acceptance by non- 



objection is therefore postponed until after 
a reasonable time for their inspection. In 
either situation, however, the buyer 
"waives" only what is apparent on the 
face of the documents. 

Cross References: 

Point 2: Section 2-508. 
Point 4: Sections 2-512(2), 2-606(1 )(b), 
2-607(2). 

Definitional Cross References: 

"Between merchants". Section 2-104. 
"Buyer". Section 2-103. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 
"Writing" and "written". Section 
1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-605. 
1973 Ed., § 28:2-605. 



Key Numbers 

Sales ®=> 176, 179(6). 
Westlaw Key Number Searches: 
343kl79(6). 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 652. 

C.J.S. Sales §§ 159, 177, 192, 194 to 198. 



343kl76; 



Notes of Decisions 



In general 1 



1. In general 

Contractor which had supervisory employee 
on premises when delivery of fill was made and 
which did not object to delivery of fill for sever- 



al days was not entitled to recover from subcon- 
tractor which supplied fill cost of removing fill 
which did not meet specifications. D.C.C.E. 
§§ 28:2-602, 28:2-605, 28:2-606. L. J. Robin- 
son, Inc. v. Arber Const. Co., 1972, 292 A. 2d 
809. Contracts <3=> 316(4) 



§ 28:2—606. What constitutes acceptance of goods. 

( 1 ) Acceptance of goods occurs when the buyer 

(a) after a reasonable opportunity to inspect the goods signifies to the seller 
that the goods are conforming or that he will take or retain them in spite of 
their nonconformity; or 

(b) fails to make an effective rejection (subsection (1) of section 28:2-602), 
but such acceptance does not occur until the buyer has had a reasonable 
opportunity to inspect them; or 

(c) does any act inconsistent with the seller's ownership; but if such act is 
wrongful as against the seller it is an acceptance only if ratified by him. 
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(2) Acceptance of a part of any commercial unit is acceptance of that entire 
unit. 

(Dec. 30, 1963, 77 Stat. 660, Pub. L. 88-243, § 1.) 



Prior Uniform Statutory Provision 

tion 48, Uniform Sales Act. 

Changes: Rewritten, the qualification in 

paragraph (c) and subsection (2) being 

new; otherwise the general policy of the 

prior legislation is continued. 

Purposes of Changes and New Matter; To 

make it clear that: 

1. Under this Article "acceptance" as 
applied to goods means that the buyer, 
pursuant to the contract, takes particular 
goods which have been appropriated to 
the contract as his own, whether or not he 
is obligated to do so, and whether he does 
so by words, action, or silence when it is 
time to speak. If the goods conform to the 
contract, acceptance amounts only to the 
performance by the buyer of one part of 
his legal obligation. 

2. Under this Article acceptance of 
goods is always acceptance of identified 
goods which have been appropriated to 
the contract or are appropriated by the 
contract. There is no provision for "ac- 
ceptance of title" apart from acceptance in 
general, since acceptance of title is not 
material under this Article to the detailed 
rights and duties of the parties. (See Sec- 
tion 2-401). The refinements of the older 
law between acceptance of goods and of 
title become unnecessary in view of the 
provisions of the sections on effect and 
revocation of acceptance, on effects of 
identification and on risk of loss, and those 
sections which free the seller's and buyer's 
remedies from the complications and con- 
fusions caused by the question of whether 
title has or has not passed to the buyer 
before breach. 

3. Under paragraph (a), payment made 
after tender is always one circumstance 
tending to signify acceptance of the goods 
but in itself it can never be more than one 
circumstance and is not conclusive. Also, 
a conditional communication of accep- 



Uniform Commercial Code Comment 

Sec- tance always remains subject to 



its ex- 
pressed conditions. 

4. Under paragraph (c), any action tak- 
en by the buyer, which is inconsistent with 
his claim that he has rejected the goods, 
constitutes an acceptance. However, the 
provisions of paragraph (c) are subject to 
the sections dealing with rejection by the 
buyer which permit the buyer to take cer- 
tain actions with respect to the goods pur- 
suant to his options and duties imposed by 
those sections, without effecting an accep- 
tance of the goods. The second clause of 
paragraph (c) modifies some of the prior 
case law and makes it clear that "accep- 
tance" in law based on the wrongful act of 
the acceptor is acceptance only as against 
the wrongdoer and then only at the option 
of the party wronged. 

In the same manner in which a buyer 
can bind himself, despite his insistence 
that he is rejecting or has rejected the 
goods, by an act inconsistent with the sell- 
er's ownership under paragraph (c), he 
can obligate himself by a communication 
of acceptance despite a prior rejection un- 
der paragraph (a). However, the sections 
on buyer's rights on improper delivery and 
on the effect of rightful rejection, make it 
clear that after be once rejects a tender, 
paragraph (a) does not operate in favor of 
the buyer unless the seller has retendered 
the goods or has taken affirmative action 
indicating that he is holding the tender 
open. See also Comment 2 to Section 
2-601. 

5. Subsection (2) supplements the poli- 
cy of the section on buyer's rights on im- 
proper delivery, recognizing the validity of 
a partial acceptance but insisting that the 
buyer exercise this right only as to whole 
commercial units. 

Cross References: 

Point 2: Sections 2-401, 2-509, 2-510, 
2-607, 2-608 and Part 7. 

Point 4: Sections 2-601 through 2-604. 
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Point 5: Section 2-601. 
Definitional Cross References: 

"Buyer". Section 2-103. 



"Commercial unit". Section 2-105. 
"Goods". Section 2-105. 
"Seller". Section 2-103. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-606. 
1973 Ed., § 28:2-606. 

Cross References 
Section References 

This section is referred to in §§ 28:2-103 and 28:2-201. 

Library References 

Key Numbers Encyclopedias 

Sales @=>178. 67 Am. Jur. 2d Sales § 624. 

Westlaw Key Number Search: 343k 178. CJ.S. Sales §§ 189 to 191, 194 to 197. 



Notes of Decisions 



Course of performance 1 
Notice of rejection 2 
Waiver of breach 3 



1. Course of performance 

Genuine issue of material fact as to whether 
course of performance by lease financing agen- 
cy in tripartite commercial leasing transaction 
modified requirement of purchase order that 
special delivery and acceptance certificate pro- 
vided by agency be executed precluded sum- 
mary judgment for agency on its claim that its 
obligation to pay was discharged; agency had 
paid supplier for partial shipments accepted by 
third party-lessee on certificates other than 
agency's. Fed. Rules Civ. Proc. Rule 56(c), 28 
U.S.C.A. Radiation Systems, Inc. v. Amplicon, 
Inc., 1995, 882 F.Supp. 1101. Federal Civil 
Procedure <&* 2510 

2. Notice of rejection 

Genuine issue of material fact as to whether 
lease financing agency accepted non-conform- 
ing goods in tripartite commercial leasing trans- 



§ 28:2-607. 



action by not giving seasonable notice of its 
objection thereto precluded summary judgment 
for agency. Fed. Rules Civ. Proc. Rule 56(c), 28 
U.S.C.A. Radiation Systems, Inc. v. Amplicon, 
Inc., 1995, 882 F.Supp. 1101. Federal Civil 
Procedure <S» 2510 

Notification of seller by buyer that buyer had 
problem with manner of delivery of goods did 
not constitute seasonable notification of rejec- 
tion. D.C.C.E. § 28:2-602(1), 28:2-606(1) (b). 
Robinson v. Jonathan Logan Financial, 1971, 
277 A.2d 115. Sales <&=» 178(1) 

3. Waiver of breach 

Contractor which had supervisory employee 
on premises when delivery of fill was made and 
which did not object to delivery of fill for sever- 
al days was not entitled to recover from subcon- 
tractor which supplied fill cost of removing fill 
which did not meet specifications. D.C.C.E. 
§§ 28:2-602, 28:2-605, 28:2-606. L. J. Robin- 
son, Inc. v. Arber Const. Co., 1972, 292 A.2d 
809. Contracts^ 316(4) 



Effect of acceptance; notice of breach; burden of establishing 
breach after acceptance; notice of claim or litigation to 
person answerable over. 

(1) The buyer must pay at the contract rate for any goods accepted. 

(2) Acceptance of goods by the buyer precludes rejection of the goods 
accepted and if made with knowledge of a non-conformity cannot be revoked 
because of it unless the acceptance was on the reasonable assumption that the 
non-conformity would be seasonably cured but acceptance does not of itself 
impair any other remedy provided by this article for non-conformity. 
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(3) Where a tender has been accepted 

(a) the buyer must within a reasonable time after he discovers or should 
have discovered any breach notify the seller of breach or be barred from any 
remedy; and 

(b) if the claim is one for infringement or the like (subsection (3) of section 
28:2-312) and the buyer is sued as a result of such a breach he must so notify 
the seller within a reasonable time after he receives notice of the litigation or 
be barred from any remedy over for liability established by the litigation. 

(4) The burden is on the buyer to establish any breach with respect to the 
goods accepted. 

(5) Where the buyer is sued for breach of a warranty or other obligation for 
which his seller is answerable over 

(a) he may give his seller written notice of the litigation. If the notice 
states that the seller may come in and defend and that if the seller does not 
do so he will be bound in any action against him by his buyer by any 
determination of fact common to the two litigations, then unless the seller 
after seasonable receipt of the notice does come in and defend he is so bound. 

(b) if the claim is one for infringement or the like (subsection (3) of section 
28:2-312) the original seller may demand in writing that his buyer turn over 
to him control of the litigation including settlement or else be barred from 
any remedy over and if he also agrees to bear all expense and to satisfy any 
adverse judgment, then unless the buyer after seasonable receipt of the 
demand does turn over control the buyer is so barred. 

(6) The provisions of subsection (3), (4) and (5) apply to any obligation of a 
buyer to hold the seller harmless against infringement or the like (subsection 
(3) of section 28:2-312). 

(Dec. 30, 1963, 77 Stat. 661, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sub- apportionment familiar to the courts in 

section (1)— Section 41, Uniform Sales quantum valebat cases, to be determined 

Act; Subsections (2) and (3)— Sections 49 jn terms f " tne contract rate," which is 

and 69, Uniform Sales Act. the mte determined from the bargain in 

Changes: Rewritten. f act ( tne agreement) after the rules and 

Purposes of Changes: To continue the pri- policies of this Article have been brought 

or basic policies with respect to accep- to bear. 

tance of goods while making a number of -> ■ T t j u /~>\ , r 

, & , -11 . ! . 2. Under subsection (2) acceptance oi 

minor though material changes in the in- , ■ , , , . n 

, r . i. ., i D .i goods precludes their subsequent rejec- 

terest or simplicity and commercial conve- ■ . r , ? , r 

lie ice so that- ' non " ^ n Y return °* the goods thereafter 

must be by way of revocation of accep- 

1. Under subsection (1), once the buyer tance under the next section. Revocation 

accepts a tender the seller acquires a right is unavailable for a non-conformity known 

to its price on the contract terms. In to the buyer at the time of acceptance, 

cases of partial acceptance, the price of except where the buyer has accepted on 

any part accepted is, if possible, to be the reasonable assumption that the non- 

reasonably apportioned, using the type of conformity would be seasonably cured. 
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3. All other remedies of the buyer re- 
main unimpaired under subsection (2). 
This is intended to include the buyer's full 
rights with respect to future installments 
despite his acceptance of any earlier non- 
conforming installment. 

4. The time of notification is to be de- 
termined by applying commercial stan- 
dards to a merchant buyer. "A reasonable 
time" for notification from a retail con- 
sumer is to be judged by different stan- 
dards so that in his case it will be extend- 
ed, for the rule of requiring notification is 
designed to defeat commercial bad faith, 
not to deprive a good faith consumer of his 
remedy. 

The content of the notification need 
merely be sufficient to let the seller know 
that the transaction is still troublesome 
and must be watched. There is no reason 
to require that the notification which saves 
the buyer's rights under this section must 
include a clear statement of all the objec- 
tions that will be relied on by the buyer, as 
under the section covering statements of 
defects upon rejection (Section 2-605), 
Nor is there reason for requiring the noti- 
fication to be a claim for damages or of 
any threatened litigation or other resort to 
a remedy. The notification which saves 
the buyer's rights under this Article need 
only be such as informs the seller that the 
transaction is claimed to involve a breach, 
and thus opens the way for normal settle- 
ment through negotiation. 

5. Under this Article various beneficia- 
ries are given rights for injuries sustained 
by them because of the seller's breach of 
warranty. Such a beneficiary does not fall 
within the reason of the present section in 
regard to discovery of defects and the giv- 
ing of notice within a reasonable time af- 
ter acceptance, since he has nothing to do 
with acceptance. However, the reason of 
this section does extend to requiring the 
beneficiary to notify the seller that an inju- 
ry has occurred. What is said above, with 
regard to the extended time for reasonable 
notification from the lay consumer after 
the injury is also applicable here; but even 
a beneficiary can be properly held to the 



use of good faith in notifying, once he has 
had time to become aware of the legal 
situation. 

6. Subsection (4) unambiguously 
places the burden of proof to establish 
breach on the buyer after acceptance. 
However, this rule becomes one purely of 
procedure when the tender accepted was 
non-conforming and the buyer has given 
the seller notice of breach under subsec- 
tion (3). For subsection (2) makes it clear 
that acceptance leaves unimpaired the 
buyer's right to be made whole, and that 
right can be exercised by the buyer not 
only by way of cross-claim for damages, 
but also by way of recoupment in diminu- 
tion or extinction of the price. 

7. Subsections (3)(b) and (5)(b) give a 
warrantor against infringement an oppor- 
tunity to defend or compromise third-party 
claims or be relieved of his liability. Sub- 
section (5)(a) codifies for all warranties the 
practice of voucher to defend. Compare 
Section 3-803. Subsection (6) makes 
these provisions applicable to the buyer's 
liability for infringement under Section 
2-312." 

8. All of the provisions of the present 
section are subject to any explicit reserva- 
tion of rights. 

Cross References: 

Point 1: Section 1-201. 

Point 2: Section 2-608. 

Point 4: Sections 1-204 and 2-605. 

Point 5: Section 2-318. 

Point 6: Section 2-717. 

Point 7: Sections 2-312 and 3-803. 

Point 8: Section 1-207. 
Definitional Cross References: 

"Burden of establishing". Section 
1-201. 

"Buyer". Section 2-103. 

"Conform". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Notifies". Section 1-201. 

"Reasonable time". Section 1-204. 

"Remedy". Section 1-201. 

"Seasonably". Section 1-204. 
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Prior Codifications 

1981 Ed., § 28:2-607. 
1973 Ed., § 28:2-607. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28:2-714. 



Library References 



Key Numbers 

Indemnity ©=». 1.0, 13.4. 
Sales ©=179, 285. 

Westlaw Key Number Searches: 
208kl3.4; 343kl79; 343k285. 



208kl0; 



Encyclopedias 

67 Am. Jur. 2d Sales § 662. 
CJ.S. Indemnity §§ 25, 47. 
C.J.S. Sales §§ 182, 192,273. 



Notes of Decisions 



In general 1 
Damages 3 
Notice of breach 



1. In general 

To succeed on breach of warranty claim un- 
der District of Columbia (D.C.) law, plaintiff 
must prove notice as well as that defendant 
breached express promise made about product 
sold. D.C.Code 1981, §§ 28:2-313, 

28:2-607(3)(a). Witherspoon v. Philip Morris 
Inc., 1997, 964 F.Supp. 455. Sales ®=> 284(1), 
285(1) 

When delivery and acceptance have already 
occurred, seller ordinarily has no obligation to 
protect the property or otherwise mitigate dam- 
ages in event of a breach of the contract of sale 
by the buyer and, unless the buyer has valid 
grounds for rescission of the contract, the seller 
need not retake or resell the property. Fateh v. 
Rich, 1984, 481 A.2d 464. Sales ®=» 384(7) 

Rescission is not the buyer's only remedy for 
a breach of warranty; the buyer may also affirm 
the contract and seek damages for its breach. 
D.C.C.E. §§ 28:2-310, 28:2-513, 28:2-607. Ru- 
bewa Products Co. v. Watson's Quality Turkey 
Products, Inc. (App. 1968) 242 A.2d 609. Sales 
©=425 

2. Notice of breach 

For purposes of District of Columbia Code 
section providing that where a tender has been 
accepted the buyer must within a "reasonable 
time" after he discovers or should have discov- 
ered any breach notify the seller of the breach 
or be barred from any remedy, a "reasonable 
time" is a question of fact unless all the circum- 
stances lead to but one conclusion. D.C.Code 
1973, § 28:2-607(3)(a). Mariner Water Rena- 
turalizer of Washington, Inc. v. Aqua Purifica- 



tion Systems, Inc., C.A.D.C.1981, 665 F.2d 
1066, 214 U.S.App.D.C. 248. Sales ©=» 285(2) 

Time lapse of five to eight weeks between 
discovery by buyer of water regulators of breach 
of warranty and buyer's alleged notification of 
sellers was not "reasonable" within meaning of 
District of Columbia Code section providing 
that where a tender has been accepted, the 
buyer must within a "reasonable time" after he 
discovers or reasonably should have discovered 
any breach notify the seller of the breach or be 
barred from any remedy; therefore, buyer could 
not maintain a breach of warranty action 
against sellers. D.C.Code 1973, 

§ 28:2-607(3)(a). Mariner Water Renaturalizer 
of Washington, Inc. v. Aqua Purification Sys- 
tems, Inc., C.A.D.C.1981, 665 F.2d 1066, 214 
U.S.App.D.C. 248. Sales ®=» 285(2) 

Where seller willfully fails to disclose defect 
in its product, seller cannot raise buyer's failure 
to inform seller of that defect as affirmative 
defense to buyer's action under District of Co- 
lumbia's (D.C.) express warranty statute. 
D.C.Code 1981, §§ 28:2-313, 28:2-607(3)(a). 
Witherspoon v. Philip Morris Inc., 1997, 964 
F.Supp. 455. Sales ©=» 430 

District of Columbia's (D.C.) express warranty 
statute requires buyers who have accepted 
goods from sellers to notify those sellers within 
reasonable time when buyer contends that there 
has been breach by seller of terms and condi- 
tions of sale; constructive notice, if established, 
will satisfy this requirement. D.C.Code 1981, 
§§ 28:2-313, 28:2-607(3)(a). Witherspoon v. 
Philip Morris Inc., 1997, 964 F.Supp. 455. 
Sales ©=» 285(1), 285(3) 

Assuming applicability of statute requiring 
buyer to notify seller of breach within a reason- 
able time, with respect to carbon dioxide dis- 
tributor, found liable in damages for delivery of 
defective carbon dioxide to bottler and bringing 
third -party complaint against brewer which sold 
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carbon dioxide to distributor which neither 
sought to return the goods or to receive a rebate 
because of the defect, notice to brewer, from 
which distributor was making weekly pickups, 
of defect in carbon dioxide within a week of the 
time distributor learned of the defect was rea- 
sonable and in compliance with statute. 
D.C.C.E. § 28:2-607(3)(a), Rock Creek Ginger 
Ale Co., Inc. v. Thermice Corp., 1971, 352 
F.Supp. 522. Sales ®=> 179(6) 

3. Damages 

In the case of an executed contract, seller's 
measure of damages resulting from a breach by 
the buyer is the contract price and nothing 



more, and neither mitigation nor market price 
at time of the breach need be shown. Fateh v. 
Rich, 1984, 481 A.2d 464. Sales G=> 383, 384(1) 
Jury verdict of $130,000 in favor of seller of 
restaurant due to buyers' failure to honor the 
contract for the purchase of the restaurant busi- 
ness was not unreasonable, even though there 
was no evidence concerning the market value of 
the restaurant at time seller regained possession 
of it, where the contract price was $330,000, 
and seller, after purchasers' default under the 
contract, retook control of the restaurant and 
sold the physical assets for $100,000. Fateh v. 
Rich, 1984, 481 A.2d 464. Sales <£=> 383 



§ 28:2-608* Revocation of acceptance in whole or in part. 

(1) The buyer may revoke his acceptance of a lot or commercial unit whose 
non-conformity substantially impairs its value to him if he has accepted it 

(a) on the reasonable assumption that its non-conformity would be cured 
and it has not been seasonably cured; or 

(b) without discovery of such non-conformity if his acceptance was reason- 
ably induced either by the difficulty of discovery before acceptance or by the 
seller's assurances. 

(2) Revocation of acceptance must occur within a reasonable time after the 
buyer discovers or should have discovered the ground for it and before any 
substantia] change in condition of the goods which is not caused by their own 
defects. It is not effective until the buyer notifies the seller of it. 

(3) A buyer who so revokes has the same rights and duties with regard to the 
goods involved as if he had rejected them. 

(Dec. 30, 1963, 77 Stat 661, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tion 69(1 )(d), (3), (4) and (5), Uniform 
Sales Act. 

Changes: Rewritten. 

Purposes of Changes: To make it clear 
that: 

1. Although the prior basic policy is 
continued, the buyer is no longer required 
to elect between revocation of acceptance 
and recovery of damages for breach. 
Both are now available to him. The non- 
alternative character of the two remedies 
is stressed by the terms used in the present 
section. The section no longer speaks of 
"rescission," a term capable of ambiguous 
application either to transfer of title to the 
goods or to the contract of sale and sus- 
ceptible also of confusion with cancella- 



tion for cause of an executed or executory 
portion of the contract. The remedy un- 
der this section is instead referred to sim- 
ply as "revocation of acceptance" of goods 
tendered under a contract for sale and 
involves no suggestion of "election" of any 
sort. 

2. Revocation of acceptance is possible 
only where the non-conformity substantial- 
ly impairs the value of the goods to the 
buyer. For this purpose the test is not 
what the seller had reason to know at the 
time of contracting; the question is wheth- 
er the non-conformity is such as will in 
fact cause a substantial impairment of val- 
ue to the buyer though the seller had no 
advance knowledge as to the buyer's par- 
ticular circumstances. 
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3. "Assurances" by the seller under 
paragraph (b) of subsection (.1) can rest as 
well in the circumstances or in the con- 
tract as in explicit language used at the 
time of delivery. The reason for recogniz- 
ing such assurances is that they induce the 
buyer to delay discovery. These are the 
only assurances involved in paragraph (b). 
Explicit assurances may be made either in 
good faith or bad faith. In either case any 
remedy accorded by this Article is avail- 
able to the buyer under the section on 
remedies for fraud. 

4. Subsection (2) requires notification 
of revocation of acceptance within a rea- 
sonable time alter discovery of the 
grounds for such revocation. Since this 
remedy will be generally resorted to only 
after attempts at adjustment have failed, 
the reasonable time period should extend 
in most cases beyond the time in which 
notification of breach must be given, be- 
yond the time for discovery of non-con- 
formity after acceptance and beyond the 
time for rejection after tender. The par- 
ties may by their agreement limit the time 
for notification under this section, but the 
same sanctions and considerations apply 
to such agreements as are discussed in the 
comment on manner and effect of rightful 
rejection. 

5. The content of the notice under sub- 
section (2) is to be determined in this case 
as in others by considerations of good 
faith, prevention of surprise, and reason- 
able adjustment. More will generally be 
necessary than the mere notification of 
breach required under the preceding sec- 
tion. On the other hand the requirements 
of the section on waiver of buyer's objec- 
tions do not apply here. The fact that 
quick notification of trouble is desirable 



affords good ground for being slow to bind 
a buyer by his first statement. Following 
the general policy of this Article, the re- 
quirements of the content of notification 
are less stringent in the case of a non- 
merchant buyer. 

6. Under subsection (2) the prior policy 
is continued of seeking substantial justice 
in regard to the condition of goods re- 
stored to the seller. Thus the buyer may 
not revoke his acceptance if the goods 
have materially deteriorated except by rea- 
son of their own defects. Worthless 
goods, however, need not be offered back 
and minor defects in the articles reoffered 
are to be disregarded. 

7. The policy of the section allowing 
partial acceptance is carried over into the 
present section and the buyer may revoke 
his acceptance, in appropriate cases, as to 
the entire lot or any commercial unit 
thereof. 

Cross References: 

Point 3: Section 2-723. 
Point 4: Sections 1-204, 2-602 and 
2-607. 
Point 5: Sections 2-605 and 2-607. 
Point 7: Section 2-601. 

Definitional Cross References: 

"Buyer", Section 2-103. 
"Commercial unit". Section 2-105. 
"Conform". Section 2-106. 
"Goods". Section 2-105. 
"Lot". Section 2-105. 
"Notifies". Section 1-201. 
"Reasonable time". Section 1-204. 
"Rights". Section 1-201. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-608. 
1973 Ed., § 28:2-608. 



Historical and Statutory Notes 
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sales § 28:2-609 

Library References 

Key Numbers C.J.S. Sales § 121 . 

Sales ^112. 
Westlaw Key Number Search: 343kl 12. 

Encyclopedias 

67A Am. Jur. 2d Sales § 1193. 

Notes of Decisions 

Waiver of right to rescind 1 of adjustment or correction needed to effect full 
operational efficiency presented no great incon- 
venience to buyer, and refusal of buyer's daugh- 
1 . Waiver of right to rescind ter, on buyer's behalf, to allow this precluded 
Seller's proffered removal of television chas- rescission. D.C.Code 1961, §§ 28:2-508, 
sis for a short period in order to determine 28:2-608(1) (a). Wilson v. Scampoli (App. 
cause of color malfunction and ascertain extent 1967) 228 A. 2d 848. Sales <£» 125 

§ 28:2-609. Right to adequate assurance of performance. 

(1) A contract for sale imposes an obligation on each party that the other's 
expectation of receiving due performance will not be impaired. When reason- 
able grounds for insecurity arise with respect to the performance of either party 
the other may in writing demand adequate assurance of due performance and 
until he receives such assurance may if commercially reasonable suspend any 
performance for which he has not already received the agreed return. 

(2) Between merchants the reasonableness of grounds for insecurity and the 
adequacy of any assurance offered shall be determined according to commer- 
cial standards. 

(3) Acceptance of any improper delivery or payment does not prejudice the 
aggrieved party's right to demand adequate assurance of future performance. 

(4) After receipt of a justified demand failure to provide within a reasonable 
time not exceeding thirty days such assurance of due performance as is 
adequate under the circumstances of the particular case is a repudiation of the 
contract. 

(Dec. 30, 1963, 77 Stat. 662, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: See ingness or the ability of a party to perform 

Sections 53, 54(l)(b), 55 and 63(2), Uni- declines materially between the time of 

form Sales Act. contracting and the time for performance, 

Purposes: t k e t ner party is threatened with the loss 

1. The section rests on the recognition of a substantial part of what he has bar- 

of the fact that the essential purpose of a gained for. A seller needs protection not 

contract between commercial men is actu- merely against having to deliver on credit 

al performance and they do not bargain to a shaky buyer, but also against having 

merely for a promise, or for a promise to procure and manufacture the goods, 

plus the right to win a law suit and that a perhaps turning down other customers, 

continuing sense of reliance and security Once he has been given reason to believe 

that the promised performance will be that the buyer's performance has become 

forthcoming when due, is an important uncertain, it is an undue hardship to force 

feature of the bargain. If either the will- him to continue his own performance. 
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Similarly, a buyer who believes that the 
seller's deliveries have become uncertain 
cannot safely wait for the due date of 
performance when he has been buying to 
assure himself of materials for his current 
manufacturing or to replenish his stock of 
merchandise. 

2. Three measures have been adopted 
to meet the needs of commercial men in 
such situations. First, the aggrieved party 
is permitted to suspend his own perfor- 
mance and any preparation therefor, with 
excuse for any resulting necessary delay, 
until the situation has been clarified. 
"Suspend performance" under this section 
means to hold up performance pending 
the outcome of the demand, and includes 
also the holding up of any preparatory 
action. This is the same principle which 
governs the ancient law of stoppage and 
seller's lien, and also of excuse of a buyer 
from prepayment if the seller's actions 
manifest that he cannot or will not per- 
form. (Original Act, Section 63(2).) 

Secondly, the aggrieved party is given 
the right to require adequate assurance 
that the other party's performance will be 
duly forthcoming. This principle is re- 
flected in the familiar clauses permitting 
the seller to curtail deliveries if the buyer's 
credit becomes impaired, which when 
held within the limits of reasonableness 
and good faith actually express no more 
than the fair business meaning of any 
commercial contract. 

Third, and finally, this section provides 
the means by which the aggrieved party 
may treat the contract as broken if his 
reasonable grounds for insecurity are not 
cleared up within a reasonable time. This 
is the principle underlying the law of anti- 
cipatory breach, whether by way of defec- 
tive part performance or by repudiation. 
The present section merges these three 
principles of law and commercial practice 
into a single theory of general application 
to all sales agreements looking to future 
performance. 

3. Subsection (2) of the present section 
requires that "reasonable" grounds and 
"adequate" assurance as used in subsec- 

61 



tion (1) be defined by commercial rather 
than legal standards. The express refer- 
ence to commercial standards carries no 
connotation that the obligation of good 
faith is not equally applicable here. 

Under commercial standards and in ac- 
cord with commercial practice, a ground 
for insecurity need not arise from or be 
directly related to the contract in question. 
The law as to "dependence" or "indepen- 
dence" of promises within a single con- 
tract does not control the application of 
the present section. 

Thus a buyer who falls behind in "his 
account" with the seller, even though the 
items involved have to do with separate 
and legally distinct contracts, impairs the 
seller's expectation of due performance. 
Again, under the same test, a buyer who 
requires precision parts which he intends 
to use immediately upon delivery, may 
have reasonable grounds for insecurity if 
he discovers that his seller is making de- 
fective deliveries of such parts to other 
buyers with similar needs. Thus, too, in a 
situation such as arose in Jay Dreher Cor- 
poration v. Delco Appliance Corporation, 
93 F.2d 275 (C.C.A.2, 1937), where a man- 
ufacturer gave a dealer an exclusive fran- 
chise for the sale of his product but on two 
or three occasions breached the exclusive 
dealing clause, although there was no de- 
fault in orders, deliveries or payments un- 
der the separate sales contract between 
the parties, the aggrieved dealer would be 
entitled to suspend his performance of the 
contract for sale under the present section 
and to demand assurance that the exclu- 
sive dealing contract would be lived up to. 
There is no need for an explicit clause 
tying the exclusive franchise into the con- 
tract for the sale of goods since the situa- 
tion itself ties the agreements together. 

The nature of the sales contract enters 
also into the question of reasonableness. 
For example, a report, from an apparently 
trustworthy source that the seller had 
shipped defective goods or was planning 
to ship them would normally give the buy- 
er reasonable grounds for insecurity. But 
when the buyer has assumed the risk of 
4 
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payment before inspection of the goods, as 
in a sales contract on C.LF. or similar 
cash against documents terms, that risk is 
not to be evaded by a demand for assur- 
ance. Therefore no ground for insecurity 
would exist under this section unless the 
report went to a ground which would ex- 
cuse payment by the buyer. 

4. What constitutes "adequate" assur- 
ance of due performance is subject to the 
same test of factual conditions. For exam- 
ple, where the buyer can make use of a 
defective delivery, a mere promise by a 
seller of good repute that he is giving the 
matter his attention and that the defect 
will not be repeated is normally sufficient. 
Under the same circumstances, however, a 
similar statement by a known corner-cut- 
ter might well be considered insufficient 
without the posting of a guaranty or, if so 
demanded by the buyer, a speedy replace- 
ment of the delivery involved. By the 
same token where a delivery has defects, 
even though easily curable, which inter- 
fere with easy use by the buyer, no verbal 
assurance can be deemed adequate which 
is not accompanied by replacement, re- 
pair, money-allowance, or other commer- 
cially reasonable cure. 

A fact situation such as arose in Corn 
Products Refining Co. v. Fasola, 94 N.J.L. 
181, 109 A. 505 (1920) officers illustration 
both of reasonable grounds for insecurity 
and "adequate" assurance. In that case a 
contract for the sale of oils on 30 days' 
credit, 2% off for payment within 10 days, 
provided that credit was to be extended to 
the buyer only if his financial responsibili- 
ty was satisfactory to the seller. The buyer 
had been in the habit of taking advantage 
of the discount but at the same time that 
he failed to make his customary 10 day 
payment, the seller heard rumors, in fact 
false, that the buyer's financial condition 
was shaky. Thereupon, the seller demand- 
ed cash before shipment or security satis- 
factory to him. The buyer sent a good 
credit report from his banker, expressed 
willingness to make payments when due 
on the 30 day terms and insisted on fur- 
ther deliveries under the contract. Under 



this Article the rumors, although false, 
were enough to make the buyer's financial 
condition "unsatisfactory" to the seller un- 
der the contract clause. Moreover, the 
buyer's practice of taking the cash dis- 
counts is enough, apart from the contract 
clause, to lay a commercial foundation for 
suspicion when the practice is suddenly 
stopped. These matters, however, go only 
to the justification of the seller's demand 
for security, or his "reasonable grounds 
for insecurity". 

The adequacy of the assurance given is 
not measured as in the type of "satisfac- 
tion" situation affected with intangibles, 
such as in personal service cases, cases 
involving a third party's judgment as final, 
or cases in which the whole contract is 
dependent on one party's satisfaction, as 
in a sale on approval. Here, the seller 
must exercise good faith and observe com- 
mercial standards. This Article thus ap- 
proves the statement of the court in James 
B. Berry's Sons Co. of Illinois v. Monark 
Gasoline & Oil Co., Inc., 32 F.2d 74, 
(CCA. 8, 1929), that the seller's satisfac- 
tion under such a clause must be based 
upon reason and must not be arbitrary or 
capricious; and rejects the purely personal 
"good faith" test of the Corn Products 
Refining Co. case, which held that in the 
seller's sole judgment, if for any reason he 
was dissatisfied, he was entitled to revoke 
the credit. In the absence of the buyer's 
failure to take the 2% discount ?i was his 
custom, the banker's report given in that 
case would have been "adequate" assur- 
ance under this Act, regardless of the lan- 
guage of the "satisfaction" clause. How- 
ever, the seller is reasonably entitled to 
feel insecure at a sudden expansion of the 
buyer's use of a credit term, and should be 
entitled either to security or to a satisfacto- 
ry explanation. 

The entire foregoing discussion as to 
adequacy of assurance by way of explana- 
tion is subject to qualification when re- 
peated occasions for the application of this 
section arise. This Act recognizes that re- 
peated delinquencies must be viewed as 
cumulative. On the other hand, commer- 
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cial sense also requires that if repeated 
claims for assurance are made under this 
section, the basis for these claims must be 
increasingly obvious. 

5. A failure to provide adequate assur- 
ance of performance and thereby to re- 
establish the security of expectation results 
in a breach only "by repudiation" under 
subsection (4). Therefore, the possibility 
is continued of retraction of the repudia- 
tion under the section dealing with that 
problem, unless the aggrieved party has 
acted on the breach in some manner. 

The thirty day limit on the time to pro- 
vide assurance is laid down to free the 
question of reasonable time from uncer- 
tainty in later litigation. 

6. Clauses seeking to give the protected 
party exceedingly wide powers to cancel 
or readjust the contract when ground for 
insecurity arises must be read against the 
fact that good faith is a part of the obli- 
gation of the contract and not subject to 
modification by agreement and includes, 
in the case of a merchant, the reasonable 
observance of commercial standards of 
fair dealing in the trade. Such clauses 
can thus be effective to enlarge the protec- 



tion given by the present section to a cer- 
tain extent, to fix the reasonable time 
within which requested assurance must be 
given, or to define adequacy of the assur- 
ance in any commercially reasonable fash- 
ion. But any clause seeking to set up 
arbitrary standards for action is ineffective 
under this Article. Acceleration clauses 
are treated similarly in the Articles on 
Commercial Paper and Secured Transac- 
tions. 

Cross References: 

Point 3: Section 1-203. 
Point 5 : Section 2-6 1 1 . 
Point 6: Sections 1-203 and 1-208 and 
Articles 3 and 9. 

Definitional Cross References: 

"Aggrieved party". Section 1-201. 
"Between merchants". Section 2-104. 
"Contract". Section 1-201. 
"Contract for sale". Section 2-106. 
"Party". Section 1-201. 
"Reasonable time". Section 1-204. 
"Rights". Section 1-201. 
"Writing". Section 1-201. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-609. 
1973 Ed., § 28:2-609. 

Cross References 
Section References 

This section is referred to in §§ 28:2-210 and 28:2-61 1. 
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Sales @»152, 184. 

Westlaw Key Number Searches: 343kl52 
343kl84. 
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CJ.S. Sales §§ 155, 163, 193, 208. 



Motes of Decisions 



Demand for adequate assurance of performance 
1 



Good faith 2 



1. Demand for adequate assurance of perfor- 
mance 

Business furniture supplier's letter to buyer 
was not "demand for adequate assurance of 
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performance", but rather, was "anticipatory re- 
pudiation" of contract, where seller erroneously 
stated amount owing, demanded immediate 
payment of that amount, and then took opportu- 
nity of buyer's supposed "delinquency" to re- 
fuse to perform except on terms that altered 
contract significantly. D.C.Code 1981, 

§§ 28:2-609, ^28:2-6 1.0; U.C.C. § 2-610 com- 
ment. Design lor Business Interiors, Inc. v. 
Herson's, Inc., 1986, 659 F.Supp. 1103. Sales 
®»151 



2. Good faith 

Under District of Columbia law, restaurant 
chain did not breach duty of good faith in 
terminating agreement with meat supplier with- 
out investigation of supplier's financial health 
due to its justifiable concern about the suppli- 
er's ability to meet its financial obligations in 
light of supplier's payment problems. D.C.Code 
1981, §§ 28:2-103(l)(b), 28:2-609(1). Gold- 
stein v. S & A Restaurant Corp., 1985, 622 
F.Supp. 139. Contracts «3=* 313(1) 



§ 28:2—610. Anticipatory repudiation. 

When either party repudiates the contract with respect to a performance not 
yet due the loss of which will substantially impair the value of the contract to 
the other, the aggrieved party may 

(a) for a commercially reasonable time await performance by the repudiat- 
ing party; or 

(b) resort to any remedy for breach (section 28:2-703 or section 28:2-71 1), 
even though he has notified the repudiating party that he would await the 
latter's performance and has urged retraction; and 

(c) in either case suspend his own performance or proceed in accordance 
with the provisions of this article on the seller's right to identify goods to the 
contract notwithstanding breach or to salvage unfinished goods (section 
28:2-704). 

(Dec. 30, 1963, 77 Stat. 662, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: See 

Sections 63(2) and 65, Uniform Sales Act. 
Purposes: To make it clear that: 

1 . With the problem of insecurity taken 
care of by the preceding section and with 
provision being made in this Article as to 
the effect of a defective delivery under an 
installment contract, anticipatory repudia- 
tion centers upon an overt communication 
of intention or an action which renders 
performance impossible or demonstrates a 
clear determination not to continue with 
performance. 

Under the present section when such a 
repudiation substantially impairs the value 
of the contract, the aggrieved party may at 
any time resort to his remedies for breach, 
or he may suspend his own performance 
while he negotiates with, or awaits perfor- 
mance by, the other party. But if he 
awaits performance beyond a commercial- 
ly reasonable time he cannot recover re- 



sulting damages which he should have 
avoided. 

2. It is not necessary for repudiation 
that performance be made literally and 
utterly impossible. Repudiation can result 
from action which reasonably indicates a 
rejection of the continuing obligation. 
And, a repudiation automatically results 
under the preceding section on insecurity 
when a party fails to provide adequate 
assurance of due future performance with- 
in thirty days after a justifiable demand 
therefor has been made. Under the lan- 
guage of this section, a demand by one or 
both parties for more than the contract 
calls for in the way of counter-perfor- 
mance is not in itself a repudiation nor 
does it invalidate a plain expression of 
desire for future performance. However, 
when under a fair reading it amounts to a 
statement of intention not to perform ex- 
cept on conditions which go beyond the 
contract, it becomes a repudiation. 
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3. The test chosen to justify an ag- 
grieved party's action under this section is 
the same as that in the section on breach 
in installment contracts — namely the sub- 
stantial value of the contract. The most 
useful test of substantial value is to deter- 
mine whether material inconvenience or 
injustice will result if the aggrieved party 
is forced to wait and receive an ultimate 
tender minus the part or aspect repudiat- 
ed. 

4. After repudiation, the aggrieved par- 
ty may immediately resort to any remedy 
he chooses provided he moves in good 
faith (see Section 1-203). Inaction and 
silence by the aggrieved party may leave 
the matter open but it cannot be regarded 
as misleading the repudiating party. 



Therefore the aggrieved party is left free to 
proceed at any time with his options under 
this section, unless he has taken some pos- 
itive action which in good faith requires 
notification to the other party before the 
remedy is pursued. 

Cross References: 

Point 1: Sections 2-609 and 2-612. 
Point 2: Section 2-609. 
Point 3: Section 2-612. 
Point 4: Section 1-203. 
Definitional Cross References: 

"Aggrieved party". Section 1-201. 
"Contract". Section 1-201. 
"Party". Section 1-201. 
"Remedy". Section 1-201. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-610. 
1973 Ed., § 28:2-610. 

Cross References 
Section References 

This section is referred to in §§ 28:2-709 and 28:5-1 15. 
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Sales ^151, 194. 

Westlaw Key Number Searches: 343kl51 
343M94. 
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67AAm. Jur. 2d Sales § 862. 
C.J.S. Sales §§ 156, 208. 



Notes of Decisions 



In general 1 
Limitation of actions 3 
Substantial impairment of contract 



1. In general 

Seller who violates his duty to exercise good 
faith in attempting to secure fulfillment of con- 
dition precedent to requirements contract, 
thereby preventing underlying contract from 
coming into effect, can be held liable under 
DistricL of Columbia law for difference between 
cost to buyer of substitute goods and contract 
price. D.C.Code 1981, §§ 28:2-306(1), 
28:2-610, 28:2-711, 28:2-712. Gatoil (U.S.A.), 
Inc. v. Washington Metropolitan Area Transit 
Authority, C.A.D.C.l 986, 801 F.2d 451, 255 
U.S.App.D.C. 237. Sales <£=> 418(3) 

Business furniture supplier's letter to buyer 
was not "demand for adequate assurance of 



performance", but rather, was "anticipatory re- 
pudiation" of contract, where seller erroneously 
stated amount owing, demanded immediate 
payment of that amount, and then took opportu- 
nity of buyer's supposed "delinquency" to re- 
fuse to perform except on terms that altered 
contract significantly. D.C.Code 1981, 
§§ 28:2-609, 28:2-610; U.C.C. § 2-610 com- 
ment. Design for Business Interiors, Inc. v. 
Herson's, Inc., 1986, 659 F.Supp. 1103. Sales 
<S=> 151 

The other party to a contract has the right 
under the law of the District of Columbia to 
recover for breach of contract when the repudi- 
ating party has communicated by word or con- 
duct, unequivocally and positively, its intention 
not to perform. D.C.C.E. §§ 28:2-209, 
28:2-610. Government of Republic of China v. 
Compass Communications Corp., 1979, 473 
F.Supp. 1306. Contracts <S=> 313(1) 
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2. Substantial impairment of contract 

Buyer who has contracted for right to receive 
and inspect goods at his premises before mak- 
ing payment, and is then told that he must pay 
in advance of delivery as to all performances 
still owed by seller, has suffered "substantial 
impairment of contract" within meaning of defi- 
nition of anticipatory repudiation. D.C.Code 
1981, § 28:2-610; U.C.C. § 2-610 comment. 
Design for Business Interiors, Inc. v. Herson's, 
Inc., 1986, 659 F.Supp. 1103. Sales <^ 151 

3. Limitation of actions 

Under District of Columbia law, statute of 
limitations governing claims against employer 



for fraud and breach of employment agreement 
did not begin to run until 30 days after employ- 
ee submitted resignation letter, when resigna- 
tion became effective, and not on date employer 
refused to negotiate royalty agreement and em- 
ployee submitted letter; if employer's refusal to 
negotiate royalty agreement was antic ipatory 
breach, employee acted in commercially reason- 
able manner in waiting 30 days before making 
resignation effective. D.C.Code 1981, 

§§ 12-301(7, 8), 28:2-610(a). Computer Data 
Systems, Inc. v. Kleinberg, 1990, 759 F.Supp. 
10, 17 U.S.P.Q.2d 1938. Limitation Of Actions 
<£=> 46(7), 99(1) 



§ 28:2-6 1 1 . Retraction of anticipatory repudiation. 

(1) Until the repudiating party's next performance is due he can retract his 
repudiation unless the aggrieved party has since the repudiation cancelled or 
materially changed his position or otherwise indicated that he considers the 
repudiation final. 

(2) Retraction may be by any method which clearly indicates to the aggrieved 
party that the repudiating party intends to perform, but must include any 
assurance justifiably demanded under the provisions of this article (section 
28:2-609). 

(3) Retraction reinstates the repudiating party's rights under the contract 
with due excuse and allowance to. the aggrieved party for any delay occasioned 
by the repudiation. 

(Dec. 30/ 1963, 77 Stat. 662, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: To make it clear that: 

1 . The repudiating party's right to rein- 
state the contract is entirely dependent 
upon the action taken by the aggrieved 
party. If the latter has cancelled the con- 
tract or materially changed his position at 
any time after the repudiation, there can 
be no retraction under this section. 

2. Under subsection (2) an effective re- 
traction must be accompanied by any as- 
surances demanded under the section 
dealing with right to adequate assurance. 
A repudiation is of course sufficient to give 
reasonable ground for insecurity and to 
warrant a request for assurance as an es- 



sential condition of the retraction. How- 
ever, after a timely and unambiguous ex- 
pression of retraction, a reasonable time 
for the assurance to be worked out should 
be allowed by the aggrieved party before 
cancellation. 

Cross Reference: 

Point 2: Section 2-609. 

Definitional Cross References: 

"Aggrieved party". Section 1-201. 
"Cancellation". Section 2-106. 
"Contract". Section 1-201. 
"Party". Section 1-201. 
"Rights". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-611. 
1973 Ed., § 28:2-611. 



Historical and Statutory Notes 
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Library References 
Key Numbers Encyclopedias 

Sales <S*151, 170, 194. 6 7A Am. Jur. 2d Sales § 883. 

Westlaw Key Number Searches: 3 4 3 k 1 5 1 ; n T c c T c K 1C / un orio ^, 

343kl70; 343kl94. C.J.S. Sales & 156,169,208,223. 

§ 28:2-612. "Installment contract"; breach. 

(1) An "installment contract" is one which requires or authorizes the deliv- 
ery of goods in separate lots to be separately accepted, even though the contract 
contains a clause "each delivery is a separate contract" or its equivalent. 

(2) The buyer may reject any installment which is non-conforming if the non- 
conformity substantially impairs the value of that installment and cannot be 
cured or if the non-conformity is a defect in the required documents; but if the 
non-conformity does not fall within subsection (3) and the seller gives adequate 
assurance of its cure the buyer must accept that installment. 

(3) Whenever non-conformity or default with respect to one or more install- 
ments substantially impairs the value of the whole contract there is a breach of 
the whole. But the aggrieved party reinstates the contract if he accepts a non- 
conforming installment without seasonably notifying of cancellation or if he 
brings an action with respect only to past installments or demands performance 
as to future installments. 

(Dec. 30, 1963, 77 Stat. 662, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- rate acceptance of separate deliveries is 

tion 45(2), Uniform Sales Act. contemplated, no generalized contrast be- 

Changes: Rewritten. tween wholly "entire" and wholly "divisi- 

Purposes of Changes: To continue prior ble" contracts has any standing under this 

law but to make explicit the more mercan- Article. 

tile interpretation of many of the rules 3 This Artide rejects approach 

involved, so that: u-u- i t, << u j t 

which gives clauses such as each delivery 

1. The definition of an installment con- is a separate contract" their legalistically 
tract is phrased more broadly in this Arti- literal effect. Such contracts nonetheless 
cle so as to cover installment deliveries ca u f or installment deliveries. Even 
tacitly authorized by the circumstances or where a clause speaks of "a separate con- 
by the option of either party. tract for all purposes", a commercial read- 

2. In regard to the apportionment of ing of the language under the section on 
the price for separate payment this Article good faith and commercial standards re- 
applies the more liberal test of what can quires that the singleness of the document 
be apportioned rather than the test of what and the negotiation, together with the 
is clearly apportioned by the agreement. sense of the situation, prevail over any 
This Article also recognizes approximate uncommercial and legalistic interpreta- 
calculation or apportionment of price sub- tion. 

ject to subsequent adjustment. A provi- 4. One of the requirements for rejec- 

sion for separate payment for each lot tion under subsection (2) is non-conformi- 

delivered ordinarily means that the price ty substantially impairing the value of the 

is at least roughly calculable by units of installment in question. However, an in- 

quantity, but such a provision is not essen- stallment agreement may require accurate 

tial to an "installment contract." If sepa- conformity in quality as a condition to the 
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right to acceptance if the need for such 
conformity is made clear either by express 
provision or by the circumstances. In 
such a case the effect of the agreement is 
to define explicitly what amounts to sub- 
stantial impairment of value impossible to 
cure. A clause requiring accurate compli- 
ance as a condition to the right to accep- 
tance must, however, have some basis in 
reason, must avoid imposing hardship by 
surprise and is subject to waiver or to 
displacement by practical construction. 

Substantial impairment of the value of 
an installment can turn not only on the 
quality of the goods but also on such fac- 
tors as time, quantity, assortment, and the 
like. It must be judged in terms of the 
normal or specifically known purposes of 
the contract. The defect in required docu- 
ments refers to such matters as the ab- 
sence of insurance documents under a 
C.I.F. contract, falsity of a bill of lading, or 
one failing to show shipment within the 
contract period or to the contract destina- 
tion. Even in such cases, however, the 
provisions on cure of tender apply if ap- 
propriate documents are readily procura- 
ble. 

5. Under subsection (2) an installment 
delivery must be accepted if the non- con- 
formity is curable and the seller gives ade- 
quate assurance of cure. Cure of non- 
conformity of an installment in the first 
instance can usually be afforded by an 
allowance against the price, or in the case 
of reasonable discrepancies in quantity ei- 
ther by a further delivery or a partial re- 
jection. This Article requires reasonable 
action by a buyer in regard to discrepant 
delivery and good faith requires that the 
buyer make any reasonable minor outlay 
of time or money necessary to cure an 
over shipment by severing out an accept- 
able percentage thereof. The seller must 
take over a cure which involves any mate- 
rial burden; the buyer's obligation reaches 
only to cooperation. Adequate assurance 
for purposes of subsection (2) is measured 
by the same standards as under the section 
on right to adequate assurance of perfor- 
mance. 



6. Subsection (3) is designed to further 
the continuance of the contract In the ab- 
sence of an overt cancellation. The ques- 
tion arising when an action is brought as 
to a single installment only is resolved by 
making such action waive the right of can- 
cellation. This involves merely a defect in 
one or more installments, as contrasted 
with the situation where there is a true 
repudiation within the section on anticipa- 
tory repudiation. Whether the non-con- 
formity in any given installment justifies 
cancellation as to the future depends, not 
on whether such non-conformity indicates 
an intent or likelihood that the future de- 
liveries will also be defective, but whether 
the non-conformity substantially impairs 
the value of the whole contract. If only 
the seller's security in regard to future 
installments is impaired, he has the right 
to demand adequate assurances of proper 
future performance but has not an imme- 
diate right to cancel the entire contract. 
It is clear under this Article, however, that 
defects in prior installments are cumula- 
tive in effect, so that acceptance does not 
wash out the defect "waived." Prior poli- 
cy is continued, putting the rule as to 
buyer's default on the same footing as that 
in regard to seller's default. 

7. Under the requirement of seasona- 
ble notification of cancellation under sub- 
section (3), a buyer who accepts a non- 
conforming installment which substantial- 
ly impairs the value of the entire contract 
should properly be permitted to withhold 
his decision as to whether or not to cancel 
pending a response from the seller as to 
his claim for cure or adjustment. Similar- 
ly, a seller may withhold a delivery pend- 
ing payment for prior ones, at the same 
time delaying his decision as to cancella- 
tion. A reasonable time for notifying of 
cancellation, judged by commercial stan- 
dards under the section on good faith, 
extends of course to include the time cov- 
ered by any reasonable negotiation in good 
faith. However, during this period the 
defaulting party is entitled, on request, to 
know whether the contract is still in effect, 
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before he can be required to perform fur- 
ther. 
Cross References: 

Point 2: Sections 2-307 and 2-607. 

Point 3: Section 1-203. 

Point 5: Sections 2-208 and 2-609. 

Point 6: Section 2-610. 
Definitional Cross References: 

"Action". Section 1-201. 



'Aggrieved party". Section 1-201 
'Buyer". Section 2-103. 
'Cancellation". Section 2-106. 
'Conform". Section 2-106. 
'Contract". Section 1-20.1. 
'Lot". Section 2-105. 
'Notifies". Section 1-201. 
'Seasonably". Section 1-204. 
'Seller". Section 2-103. 



Historical and Statutory Notes 
Prior Codifications 

198.1 Ed., § 28:2-612. 
1973 Ed., § 28:2-612. 

Cross References 
Section References 

This section is referred to in §§ 28:2-103, 28:2-601, 28:2-616, 28:2-703, and 28:2-71 1. 



Key Numbers 

Sales ®=»82(4), 163, 180. 

Wesllaw Key Number Searches: 343k82(4); 
343kl63; 343kl80. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 682. 
CJ.S. Sales §§ 181, 192, 208. 



Notes of Decisions 



In general 1 



1. In general 

Genuine issue of material fact as to whether 
lease financing agency's conduct in paying for 
partial shipments of antennas that occurred out- 
side 90-day period required by purchase order 
amounted to modification of express terms of 
purchase order precluded summary judgment 
on agency's claim that its obligation to pay in 
tripartite commercial leasing transaction was 



discharged. Fed. Rules Civ. Proc. Rule 56(c), 28 
U.S.CA. Radiation Systems, Inc. v. Amplicon, 
Inc., 1995, 882 F.Supp. 1101. Federal Civil 
Procedure <3= 25 10 

Genuine issue of material fact as to whether 
express terms of purchase order in tripartite 
commercial leasing transaction were waived by 
conduct of parties precluded summary judg- 
ment for lease financing agency. Fed. Rules 
Civ.Proc.Rule 56(c), 28 U.S.CA. Radiation Sys- 
tems, Inc. v. Amplicon, Inc., 1995, 882 F.Supp. 
1101. Federal Civil Procedure <s=> 25 10 



§ 28:2—6 13. Casualty to identified goods. 

Where the contract requires for its performance goods identified when the 
contract is made, and the goods suffer casualty without fault of either party 
before the risk of loss passes to the buyer, or in a proper case under a "no 
arrival, no sale" term (section 28:2-324) then 

(a) if the loss is total the contract is avoided; and 

(b) if the loss is partial or the goods have so deteriorated as no longer to 
conform to the contract the buyer may nevertheless demand inspection and 
at his option either treat the contract as avoided or accept the goods with due 
allowance from the contract price for the deterioration or the deficiency in 
quantity but without further right against the seller. 

(Dec. 30, 1963, 77 Stat. 663, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tions 7 and 8, Uniform Sales Act. 
Changes: Rewritten, the basic policy being 
continued but the test of a "divisible" or 
"indivisible" sale or contract being aban- 
doned in favor of adjustment in business 
terms. 
Purposes of Changes: 

1 . Where goods whose continued exis- 
tence is presupposed by the agreement are 
destroyed without fault of either party, the 
buyer is relieved from his obligation but 
may at his option take the surviving goods 
at a fair adjustment. "Fault" is intended 
to include negligence and not merely wil- 
ful wrong. The buyer is expressly given 
the right to inspect the goods in order to 
determine whether he wishes to avoid the 
contract entirely or to take the goods with 
a price adjustment. 

2. The section applies whether the 
goods were already destroyed at the time 
of contracting without the knowledge of 
either party or whether they are destroyed 
subsequently but before the risk of loss 
passes to the buyer. Where under the 
agreement, including of course usage of 



trade, the risk has passed to the buyer 
before the casualty, the section has no 
application. Beyond this, the essential 
question in determining whether the rules 
of this section are to be applied is whether 
the seller has or has not undertaken the 
responsibility for the continued existence 
of the goods in proper condition through 
the time of agreed or expected delivery. 
3. The section on the term "no arrival, 
no sale" makes clear that delay in arrival, 
quite as much as physical change in the 
goods, gives the buyer the options set forth 
in this section. 

Cross Reference: 

Point 3: Section 2-324. 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Conform". Section 2-106. 
"Contract". Section 1-201. 
"Fault". Section 1-201. 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Rights". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-613. 
1973 Ed., § 28:2-613. 



Cross References 



Section References 

This section is referred to in § 28:2-324. 



Key Numbers 

Sales <S=>1 50(2), 172,217. 
Westlavv Key Number Searches: 343k217 
343kl72; 343kl50(2). 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 587. 
C.J.S. Sales §§ 157, 210 to 212. 



§ 28: 2—6 1 4 . Substituted performance . 

(1) Where without fault of either party the agreed berthing, loading, or 
unloading facilities fail or an agreed type of carrier becomes unavailable or the 
agreed manner of delivery otherwise becomes commercially impracticable but 
a commercially reasonable substitute is available, such substitute performance 
must be tendered and accepted. 
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(2) If the agreed means or manner of payment fails because of domestic or 
foreign governmental regulation, the seller may withhold or stop delivery 
unless the buyer provides a means or manner of payment which is commercial- 
ly a substantial equivalent. If delivery has already been taken, payment by the 
means or in the manner provided by the regulation discharges the buyer's 
obligation unless the regulation is discriminatory, oppressive or predatory. 

(Dec. 30, 1963, 77 Stat. 663, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 

1. Subsection (1) requires the tender of 
a commercially reasonable substituted per- 
formance where agreed to facilities have 
failed or become commercially impractica- 
ble. Under this Article, in the absence of 
specific agreement, the normal or usual 
facilities enter into the agreement either 
through the circumstances, usage of trade 
or prior course of dealing. 

This section appears between Section 
2-613 on casualty to identified goods and 
the next section on excuse by failure of 
presupposed conditions, both of which 
deal with excuse and complete avoidance 
of the contract where the occurrence or 
non-occurrence of a contingency which 
was a basic assumption of the contract 
makes the expected performance impossi- 
ble. The distinction between the present 
section and those sections lies in whether 
the failure or impossibility of performance 
arises in connection with an incidental 
matter or goes to the very heart of the 
agreement. The differing lines of solution 
are contrasted in a comparison of Interna- 
tional Paper Co. v. Rockefeller, 161 App. 
Div. 180, 146 N.Y.S. 371 (1914) and Meyer 
v. Sullivan, 40 Cal.App. 723, 181 P. 847 
(1919). In the former case a contract for 
the sale of spruce to be cut from a particu- 
lar tract of land was involved. When a 
fire destroyed the trees growing on that 
tract the seller was held excused since 
performance was impossible. In the latter 
case the contract called for delivery of 
wheat "f.o.b. Kosmos Steamer at Seattle." 
The war led to cancellation of that line's 
sailing schedule after space had been duly 
engaged and the buyer was held entitled to 



demand substituted delivery at the ware- 
house on the line's loading dock. Under 
this Article, of course, the seller would also 
be entitled, had the market gone the other 
way, to make a substituted tender in that 
manner. 

There must, however, be a true commer- 
cial impracticability to excuse the agreed 
to performance and justify a substituted 
performance. When this is the case a 
reasonable substituted performance ten- 
dered by either party should excuse him 
from strict compliance with contract terms 
which do not go to the essence of the 
agreement. 

2, The substitution provided in this sec- 
tion as between buyer and seller does not 
carry over into the obligation of a financ- 
ing agency under a letter of credit, since 
such an agency is entitled to performance 
which is plainly adequate on its face and 
without need to look into commercial evi- 
dence outside of the documents. See Arti- 
cle 5, especially Sections 5-102, 5-103, 
5-109, 5-110, 5-114. 

3. Under subsection (2) where the con- 
tract is still executory on both sides, the 
seller is permitted to withdraw unless the 
buyer can provide him with a commercial- 
ly equivalent return despite the govern- 
mental regulation. Where, however, only 
the debt for the price remains, a larger 
leeway is permitted. The buyer may pay 
in the manner provided by the regulation 
even though this may not be commercially 
equivalent provided that the regulation is 
not "discriminatory, oppressive or preda- 
tory." 
Cross Reference: 

Point 2: Article 5. 
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Definitional Cross References: 

"Buyer". Section 2-103. 
"Fault". Section 1-201. 



"Party". Section 1-201. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-614. 
1973 Ed., § 28:2-614. 



Key Numbers 
Sales @»83, 190. 
Westlaw Key Number 
343kl90. 



Historical and Statutory Motes 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 589. 



Searches: 343k83; 



CJ.S. Sales §§ 157, 208. 



Notes of Decisions 



Impossibility of performance 1 
Impracticability of performance 



1 . Impossibility of performance 

Id some cases, even an express expectation 
may not, for purposes of doctrine of impossibili- 
ty of performance, amount to a condition of 
performance. D.C.Code § 28:2-614(1) (Supp. V 
1966). Transatlantic Financing Corp. v. 0. S., 
C.A.D.C.1966, 363 F.2d 312, J24 U.S.App.D.C. 
183. Contracts ©=> 309(1) 

2. Impracticability of performance 

The concept of impracticability assumes that 
performance was physically possible, a rule 



making nonperformance a condition precedent 
to recovery would unjustifiably encourage dis- 
appointment of expectations, and there is 
nothing necessarily inconsistent in claiming 
commercial impracticability for method o( per- 
formance actually adopted and, accordingly, 
impossibility issue may be raised in suit to re- 
cover cost of alternative method of perfor- 
mance. D.C.Code §§ 28:1-102(3), 28:1-203, 
28:2-302, 28:2-614 and (1), 28:2-61 5(a) (Supp. 
V 1966). Transatlantic Financing Corp. v. U. 
S., C.A.D.C.1966, 363 F.2d 312, 124 U.S.App. 
D.C. 183. Contracts <^ 309(1) 



§ 28:2—615. Excuse by failure of presupposed conditions. 

Except so far as a seller may have assumed a greater obligation and subject 
to the preceding section on substituted performance: 

(a) delay in delivery or non-delivery in whole or in part by a seller who 
complies with paragraphs (b) and (c) is not a breach of his duty under a 
contract for sale if performance as agreed has been made impracticable by 
the occurrence of a contingency the non-occurrence of which was a basic 
assumption on which the contract was made or by compliance in good faith 
with any applicable foreign or domestic governmental regulation or order 
whether or not it later proves to be invalid. 

(b) where the causes mentioned in paragraph (a) affect only a part of the 
seller's capacity to perform, he must allocate production and deliveries 
among his customers but may at his option include regular customers not 
then under contract as well as his own requirements for further manufacture. 
He may so allocate in any manner which is fair and reasonable. 

(c) the seller must notify the buyer seasonably that there will be delay or 
non-delivery and, when allocation is required under paragraph (b), of the 
estimated quota thus made available for the buyer. 

(Dec. 30, 1963, 77 Stat. 663, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, 
§ 27(nn), 44 DCR 1271.) 
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Uniform Commercial Code Comment 
Prior Uniform Statutory Provision: None. 
Purposes: 

.1. This section excuses a seller from, 
timely delivery of goods contracted for, 
where his performance has become com- 
mercially impracticable because of unfore- 
seen supervening circumstances not with- 
in the contemplation of the parties at the 
time of contracting. The destruction of 
specific goods and the problem of the use 
of substituted performance on points other 
than delay or quantity, treated elsewhere 
in this Article, must be distinguished from 
the matter covered by this section. 

2. The present section deliberately re- 
frains from any effort at an exhaustive 
expression of contingencies and is to be 
interpreted in all cases sought to be 
brought within its scope in terms of its 
underlying reason and purpose. 

3. The first test for excuse under this 
Article in terms of basic assumption is a 
familiar one. The additional test of com- 
mercial impracticability (as contrasted 
with "impossibility," "frustration of per- 
formance" or "frustration of the venture") 
has been adopted in order to call attention 
to the commercial character of the criteri- 
on chosen by this Article. 

4. Increased cost alone does not excuse 
performance unless the rise in cost is due 
to some unforeseen contingency which al- 
ters the essential nature of the perfor- 
mance. Neither is a rise or a collapse in 
the market in itself a justification, for that 
is exactly the type of business risk which 
business contracts made at fixed prices are 
intended to cover. But a severe shortage 
of raw materials or of supplies due to a 
contingency such as war, embargo, local 
crop failure, unforeseen shutdown of ma- 
jor sources of supply or the like, which 
either causes a marked increase in cost or 
altogether prevents the seller from secur- 
ing supplies necessary to his performance, 
is within die contemplation of this section. 
(See Ford & Sons, Ltd., v. Henry Leetham 
& Sons, Ltd., 21 Com.Cas. 55 (1915, 
K.B.D.).) 



5. Where a particular source of supply 
is exclusive under the agreement and fails 
through casualty, the present section ap- 
plies rather than the provision on de- 
struction or deterioration of specific 
goods. The same holds true where a par- 
ticular source of supply is shown by the 
circumstances to have been contemplated 
or assumed by the parties at the time of 
contracting. (See Davis Co. v. Hoffmann- 
LaRoche Chemical Works, 178 App.Div. 
855, 166 N.Y.S. 179 (1917) and Interna- 
tional Paper Co. v. Rockefeller, 161 App. 
Div. 180, 146 N.Y.S. 371 (1914).) There 
is no excuse under this section, however, 
unless the seller has employed all due 
measures to assure himself that his 
source will not fail. (See Canadian In- 
dustrial Alcohol Co., Ltd., v. Dunbar Mo- 
lasses Co., 258 N.Y. 194, 179 N.E. 383, 
80 A.L.R. 1173 (1932) and Washington 
Mfg. Co. v. Midland Lumber Co., 113 
Wash. 593, 194 P. 777 (1921).) 

In the case of failure of production by an 
agreed source for causes beyond the sell- 
er's control, the seller should, if possible, 
be excused since production by an agreed 
source is without more a basic assumption 
of the contract. Such excuse should not 
result in relieving the defaulting supplier 
from liability nor in dropping into the sell- 
er's lap an unearned bonus of damages 
over. The flexible adjustment machinery 
of this Article provides the solution under 
the provision on the obligation of good 
faith. A condition to his making good the 
claim of excuse is the turning over to the 
buyer of his rights against the defaulting 
source of supply to the extent of the buy- 
er's contract in relation to which excuse is 
being claimed. 

6. In situations in which neither sense 
nor justice is served by either answer 
when the issue is posed in flat terms of 
"excuse" or "no excuse/' adjustment un- 
der the various provisions of this Article is 
necessary, especially the sections on good 
faith, on insecurity and assurance and on 
the reading of all provisions in the light of 
their purposes, and the general policy of 
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this Act to use equitable principles in fur- 
therance of commercial standards and 
good faith. 

7. The failure of conditions which go to 
convenience or collateral values rather 
than to the commercial practicability of 
the main performance does not amount to 
a complete excuse. However, good faith 
and the reason of the present section and 
of the preceding one may properly be held 
to justify and even to require any needed 
delay involved in a good faith inquiry seek- 
ing a readjustment of the contract terms to 
meet the new conditions. 

8. The provisions of this section are 
made subject to assumption of greater lia- 
bility by agreement and such agreement is 
to be found not only in the expressed 
terms of the contract but in the circum- 
stances surrounding the contracting, in 
trade usage and the like. Thus the exemp- 
tions of this section do not apply when the 
contingency in question is sufficiently fore- 
shadowed at the time of contracting to be 
included among the business risks which 
are fairly to be regarded as part of the 
dickered terms, either consciously or as a 
matter of reasonable, commercial inter- 
pretation from the circumstances. (See 
Madeirense Do Brasil, S.A. v. Stulman- 
Emrick Lumber Co., 147 F.2d 399 (C.C.A., 
2 Cir., 1945).) The exemption otherwise 
present through usage of trade under the 
present section may also be expressly ne- 
gated by the language of the agreement. 
Generally, express agreements as to ex- 
emptions designed to enlarge upon or sup- 
plant the provisions of this section are to 
be read in the light of mercantile sense 
and reason, for this section itself sets up 
the commercial standard for normal and 
reasonable interpretation and provides a 
minimum beyond which agreement may 
not go. 

Agreement can also be made in regard 
to the consequences of exemption as laid 
down in paragraphs (b) and (c) and the 
next section on procedure on notice claim- 
ing excuse. 

9. The case of a farmer who has con- 
tracted to sell crops to be grown on desig- 



nated land may be regarded as falling ei- 
ther within the section on casualty to 
identified goods or this section, and he 
may be excused, when there is a failure of 
the specific crop, either on the basis of the 
destruction of identified goods or because 
of the failure of a basic assumption of the 
contract. 

Exemption of the buyer in the case of a 
"requirements" contract is covered by the 
"Output and Requirements" section both 
as to assumption and allocation of the 
relevant risks. But when a contract by a 
manufacturer to buy fuel or raw material 
makes no specific reference to a particular 
venture and no such reference may be 
drawn from the circumstances, commer- 
cial understanding views it as a general 
deal in the general market and not condi- 
tioned on any assumption of the continu- 
ing operation of the buyer's plant. Even 
when notice is given by the buyer that the 
supplies are needed to fill a specific con- 
tract of a normal commercial kind, com- 
mercial understanding does not see such a 
supply contract as conditioned on the con- 
tinuance of the buyer's further contract for 
outlet. On the other hand, where the buy- 
er's contract is in reasonable commercial 
understanding conditioned on a definite 
and specific venture or assumption as, for 
instance, a war procurement subcontract 
known to be based on a prime contract 
which is subject to termination, or a sup- 
ply contract for a particular construction 
venture, the reason of the present section 
may well apply and entitle the buyer to the 
exemption. 

10. Following its basic policy of using 
commercial practicability as a test for ex- 
cuse, this section recognizes as of equal 
significance either a foreign or domestic 
regulation and disregards any technical 
distinctions between "law," "regulation," 
"order" and the like. Nor does it make 
the present action of the seller depend 
upon the eventual judicial determination 
of the legality of the particular governmen- 
tal action. The seller's good faith belief in 
the validity of the regulation is the test 
under this Article and the best evidence of 
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his good faith is the general commercial 
acceptance of the regulation. However, 
governmental interference cannot excuse 
unless it truly "supervenes" in such a 
manner as to be beyond the seller's as- 
sumption of risk. And any action by the 
party claiming excuse which causes or col- 
ludes in inducing the governmental action 
preventing his performance would be in 
breach of good faith and would destroy his 
exemption. 

1 1 . An excused seller must fulfill his 
contract, to the extent which the superven- 
ing contingency permits, and if the situa- 
tion is such that his customers are general- 
ly affected he must take account of all in 
supplying one. Subsections (a) and (b), 
therefore, explicitly permit in any pro- 
ration a fair and reasonable attention to 
the needs of regular customers who are 
probably relying on spot orders for sup- 
plies. Customers at different stages of the 
manufacturing process may be fairly treat- 
ed by including the seller's manufacturing 
requirements. A fortiori, the seller may 
also take account of contracts later in date 
than the one in question. The fact that 
such spot orders may be closed at an ad- 
vanced price causes no difficulty, since 
any allocation which exceeds normal past 
requirements will not be reasonable. 
However, good faith requires, when prices 
have advanced, that the seller exercise real 



care in making his allocations, and in case 
of doubt his contract customers should be 
favored and supplies prorated evenly 
among them regardless of price. Save for 
the extra care thus required by changes in 
the market, this section seeks to leave ev- 
ery reasonable business leeway to the sell- 
er. 

Cross References: 

Point 1: Sections 2-613 and 2-614. 

Point 2: Section 1-102. 

Point 5: Sections 1-203 and 2-613. 

Point 6: Sections 1-102, 1-203 and 
2-609. 

Point 7: Section 2-6.14. 

Point 8: Sections 1-201, 2-302 and 
2-616. 

Point 9: Sections 1-102, 2-306 and 
2-613. 

Definitional Cross References: 

"Between merchants". Section 2-104. 
"Buyer". Section 2-103. 
"Contract". Section 1.-201. 
"Contract for sale". Section 2-106. 
"Good faith". Section 1-201. 
"Merchant". Section 2-1.04. 
"Notifies". Section 1-201. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-615. 
1973 Ed., § 28:2-615. 

Legislative History of Laws 

Law 1.1-255, the "Second Technical Amend- 
ments Act of 1996/' was introduced in Council 
and assigned Bill No. 1 1-905, which was re- 



Historical and Statutory Motes 

ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re~ 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-519 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 1 1-255 became effective on 
April 9, 1997. 



Key Numbers 

Sales ®=>85(2), 172. 
Westlaw Key Number Searches: 
343kl72. 



Library References 

Encyclopedias 

67 Am. Jur. 2d Sales § 592. 
C.J.S. Sales §§ 99, 210 to 212. 



343k85(2); 
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Motes of Decisions 



Impracticability of performance 1 



1 . Impracticability of performance 

The concept of impracticability assumes that 
performance was physically possible, a rule 
making nonperformance a condition precedent 
to recovery would unjustifiably encourage dis- 
appointment of expectations, and there is 
nothing necessarily inconsistent in claiming 
commercial impracticability for method of per- 
formance actually adopted and, accordingly, 
impossibility issue may be raised in suit to re- 
cover cost of alternative method of perfor- 
mance. D.C.Code §§ 28:1-102(3), 28:1-203, 
28:2-302, 28:2-614 and (1), 28:2-615(a) (Supp. 
V 1966). Transatlantic Financing Corp. v. U. 



S., C.A.D.C.1966, 363 F.2d 312, 124 U.S.App. 
D.C. 183. Contracts <^> 309(1) 

It might be an overstatement to say that; in- 
creased cost and difficulty of performance could 
never constitute impracticability, but to justify 
relief under doctrine of impossibility of perfor- 
mance, there would have to be more of a varia- 
tion between expected cost and cost of perform- 
ing by available alternative than was present in 
case in which promisor could legitimately be 
presumed to have accepted some degree of ab- 
normal risk and added expense above and be- 
yond contract price of $305,842.92 was only 
$43,972. D.C.Code § 28:2-615 (Supp. V 1966). 
Transatlantic Financing Corp. v. TJ. S., C.A.D.C. 
1966, 363 F.2d 312, 124 U.S.App. D.C. 183. 
Contracts ^309(1) 



§ 28:2—616, Procedure on notice claiming excuse. 

(1) Where the buyer receives notification of a material or indefinite delay or 
an allocation justified under the preceding section he may by written notifica- 
tion to the seller as to any delivery concerned, and where the prospective 
deficiency substantially impairs the value of the whole contract under the 
provisions of this article relating to breach of installment contracts (section 
28:2-612), then also as to the whole, 

(a) terminate and thereby discharge any unexecuted portion of the con- 
tract; or 

(b) modify the contract by agreeing to take his available quota in substitu- 
tion. 

(2) If after receipt of such notification from the seller the buyer fails so to 
modify the contract within a reasonable time not exceeding thirty days the 
contract lapses with respect to any deliveries affected. 

(3) The provisions of this section may not be negated by agreement except in 
so far as the seller has assumed a greater obligation under the preceding 
section. 

(Dec. 30, 1963, 77 Stat. 663, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: 

This section seeks to establish simple 
and workable machinery for providing 
certainty as to when a supervening and 
excusing contingency "excuses" the delay, 
"discharges" the contract, or may result in 
a waiver of the delay by the buyer. When 
the seller notifies, in accordance with the 
preceding section, claiming excuse, the 
buyer may acquiesce, in which case the 



contract is so modified. No consideration 
is necessary in a case of this kind to sup- 
port such a modification. If the buyer 
does not elect so to modify the contract, he 
may terminate it and under subsection (2) 
his silence after receiving the seller's claim 
of excuse operates as such a termination. 
Subsection (3) denies effect to any con- 
tract clause made in advance of trouble 
which would require the buyer to stand 
ready to take delivery whenever the seller 
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is excused from delivery by unforeseen cir- 
cumstances. 

Cross References: 

Point 1: Sections 2-209 and 2-615. 
Definitional Cross References: 

"Buyer". Section 2-103. 



"Contract". Section 1-201. 
"Installment contract". Section 2-612. 
"Notification". Section 1-201. 
"Reasonable time". Section 1-204. 
"Seller". Section 2-103. 
"Termination". Section 2-106. 
"Written". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-616. 
1973 Ed., § 28:2-616. 



Key Numbers 
Sales ©=89, 116. 
West! aw Key Number 
343kll6. 



Historical and Statutory Notes 



Library References 



Searches: 343k89; 



Encyclopedias 

67 Am. Jur. 2d Sales § 608. 
C.J.S. Sales §§ 109 to 114, 117, 125, 127 to 
129, 199. 



Part 7. Remedies. 

§ 28:2—701. Remedies for breach of collateral contracts not impaired. 

Remedies for breach of any obligation or promise collateral or ancillary to a 
contract for sale are not impaired by the provisions of this article. 

(Dec. 30, 1963, 77 Stat. 664, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 
Prior Uniform Statutory Provision: None 
Purposes: 



Whether a claim for breach of an obli- 
gation collateral to the contract for sale 
requires separate trial to avoid confusion 
of issues is beyond the scope of this Arti- 
cle; but contractual arrangements which 



as a business matter enter vitally into the 
contract should be considered a part 
thereof in so far as cross-claims or defens- 
es are concerned. 

Definitional Cross References: 

"Contract for sale". Section 2-106. 
"Remedy". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-701. 
1973 Ed., § 28:2-701. 



Key Numbers 

Sales <3=>369 J 404, 425. 
West! aw Key Number Searches: 
343k404; 343k425. 

Encyclopedias 

67A Am. Jur. 2d Sales § 855. 



Library References 

C.J.S. Sales §§ 237, 278 to 280, 284 to 286, 
288, 325 to 326, 363 to 364, 374 to 376, 
343k369; 395. 
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§ 28:2—702. Seller's remedies on discovery of buyer's insolvency. 

(1) Where the seller discovers the buyer to be insolvent he may refuse 
delivery except for cash including payment for all goods theretofore delivered 
under the contract, and stop delivery under this article (section 28:2-705). 

(2) Where the seller discovers that the buyer has received goods on credit 
while insolvent he may reclaim the goods upon demand made within ten days 
after the receipt, but if misrepresentation of solvency has been made to the 
particular seller in writing within three months before delivery the ten day 
limitation does not apply. Except as provided in this subsection, the seller may 
not base a right to reclaim goods on the buyer's fraudulent or innocent 
misrepresentation of solvency or of intent to pay. 

(3) The seller's right to reclaim under subsection (2) is subject to the rights of 
a buyer in ordinary course or other good faith purchaser under this article 
(section 28:2-403). Successful reclamation of goods excludes all other reme- 
dies with respect to them. 

(Dec. 30, 1963, 77 Stat. 664, Pub. L. 88-243, § 1; Mar. 16, 1982, D.C. Law 4-85, § 5, 29 
DCR 309.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sub- 
section (1)— Sections 53(l)(b), 54(1 )(c) and 
57, Uniform Sales Act; Subsection (2) — 
none; Subsection (3) — Section 76(3), Uni- 
lorm Sales Act, 

Changes: Rewritten, the protection given 
to a seller who has sold on credit and has 
delivered goods to the buyer immediately 
preceding his insolvency being extended. 
Purposes of Changes and New Matter: To 
make it clear that: 

1. The seller's right to withhold the 
goods or to stop delivery except for cash 
when he discovers the buyer's insolvency 
is made explicit in subsection (1) regard- 
less of the passage of title, and the concept 
of stoppage has been extended to include 
goods in the possession of any bailee who 
has not yet attorned to the buyer. 

2. Subsection (2) takes as its base line 
the proposition that any receipt of goods 
on credit by an insolvent buyer amounts to 
a tacit business misrepresentation of sol- 
vency and therefore is fraudulent as 
against the particular seller. This Article 
makes discovery of the buyer's insolvency 
and demand within a ten day period a 
condition of the right to reclaim goods on 
this ground. The ten day limitation period 



operates from the time of receipt of the 
goods. 

An exception to this time limitation is 
made when a written misrepresentation of 
solvency has been made to the particular 
seller within three months prior to the 
delivery. To fall within the exception the 
statement of solvency must be in writing, 
addressed to the particular seller and dat- 
ed within three months of the delivery. 

3. Because the right of the seller to 
reclaim goods under this section consti- 
tutes preferential treatment as against the 
buyer's other creditors, subsection (3) pro- 
vides that such reclamation bars all his 
other remedies as to the goods involved. 
As amended 1966. 
Cross References: 

Point 1: Sections 2-401 and 2-705. 

Compare Section 2-502. 
Definitional Cross References: 

"Buyer". Section 2-103. 

"Buyer in ordinary course of business". 
Section 1-201. 

"Contract". Section 1-201. 

"Good faith". Section 1-201. 

"Goods". Section 2-105. 

"Insolvent". Section 1-201. 
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'Person". Section 1-201. 
'Purchaser". Section 1-20.1. 
'Receipt" of goods. Section 2-103. 
'Remedy". Section 1-201 . 



"Rights". Section 1-201. 
"Seller". Section 2-103. 
"Writing". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-702. 
1973 Ed., § 28:2-702. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C 
Historical and Statutory 
§ 28:2-107. 



Law 4-85, see 
Notes following 



Cross References 



Section References 

This section is referred to in § 28:2-705. 



Key Numbers 

Sales <3=>291, 316. 
Westlaw Key Number 
343k316. 



In general 1 



Searches: 343k291 



Library References 

Encyclopedias 

67AAm. Jur. 2d Sales § 1026. 

C.J.S. Sales §§ 325 to 326, 333, 339 to 343. 



Motes of Decisions 



1. In general 

In case of a sale of personal property not 
executed by delivery, but to be consummated by 
delivery at another place, although in conse- 
quence of earnest paid, or otherwise, the prop- 
erty be so vested in the buyer, on complying or 
offering to comply with the contract on his part, 
he may recover the same from the seller or his 
agent; yet, until delivery, and while the goods 
are (in legal phrase) in transitu, the seller may, 



on the buyer becoming bankrupt, or being likely 
to be so, arrest the goods, or order his agent to 
arrest them, which order, operating as an in- 
demnity to the agent in addition to that arising 
from his possession of the goods, will be his 
guaranty for refusing to deliver them, and, per- 
haps, under circumstances, the agent would 
also have a right to demand other security from 
his principal, which it would be incumbent on 
him forthwith to give, under pain of a right in 
the agent to go on and execute the contract by a 
delivery. Howatt v. Davis, 1816, 19 Va. 34, 7 
Am.Dec. 681. Sales ^291 



§ 28:2-703 • Seller's remedies in general. 

Where the buyer wrongfully rejects or revokes acceptance of goods or fails to 
make a payment due on or before delivery or repudiates with respect to a part 
or the whole, then with respect to any goods directly affected and, if the breach 
is of the whole contract (section 28:2-612), then also with respect to the whole 
undelivered balance, the aggrieved seller may 

(a) withhold delivery of such goods; 

(b) stop delivery by any bailee as hereafter provided (section 28:2-705); 

(c) proceed under the next section respecting goods still unidentified to the 
contract; 

(d) resell and recover damages as hereafter provided (section 28:2-706); 

(e) recover damages for non-acceptance (section 28:2-708) or in a proper 
case the price (section 28:2-709); 

(f) cancel. 

(Dec. 30, 1963, 77 Stat. 664, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: No 

comparable index section. See Section 53, 

Uniform Sales Act. 

Purposes: 

1. This section is an index section 
which gathers together in one convenient 
place all of the various remedies open to a 
seller for any breach by the buyer. This 
Article rejects any doctrine of election of 
remedy as a fundamental policy and thus 
the remedies are essentially cumulative in 
nature and include all of the available 
remedies for breach. Whether the pursuit 
of one remedy bars another depends en- 
tirely on the facts of the individual case. 

2. The buyer's breach which occasions 
the use of the remedies under this section 
may involve only one lot or delivery of 
goods, or may involve all of the goods 
which are the subject matter of the partic- 
ular contract. The right of the seller to 
pursue a remedy as to all the goods when 
the breach is as to only one or more lots is 
covered by the section on breach in install- 
ment contracts. The present section deals 
only with the remedies available after the 
goods involved in the breach have been 
determined by that section. 



3. In addition to the typical case of 
refusal to pay or default in payment, the 
language in the preamble, "fails to make a 
payment due," is intended to cover the 
dishonor of a check on due presentment, 
or the non-acceptance of a draft, and the 
failure to furnish an agreed letter of credit. 

4. It should also be noted that this Act 
requires its remedies to be liberally admin- 
istered and provides that any right or obli- 
gation which it declares is enforceable by 
action unless a different effect is specifical- 
ly prescribed (Section 1-106). 

Cross References: 

Point 2: Section 2-612. 
Point 3: Section 2-325. 
Point 4: Section 1-106. 

Definitional Cross References: 

"Aggrieved party". Section 1.-201. 
"Buyer". Section 2-1.03. 
"Cancellation". Section 2-106. 
"Contract". Section 1-201. 
"Goods". Section 2-105. 
"Remedy". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 28:2-703. 
1973 Ed., § 28:2-703. 

Cross References 
Section References 

This section is referred to in §§ 28:2-602, 28:2-610, and 28:2-706. 



Key Numbers 

Sales €=289, 300, 316, 332, 340, 369. 
Westlaw Key Number Searches: 343k289; 

343k300; 343k316; 343k332; 343k340; 

343k369. 



Library References 

Encyclopedias 

67AAm. Jur. 2d Sales § 988. 

CJ.S. Sales §§ 325 to 326, 328, 333, 339 to 
344, 348, 363 to 364. 
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Motes of Decisions 

In general 1 willing to take back goods and, in effect, cancel 

contract rather than file an action for the price 

did not bar subsequent action for price follow- 

1. In general i ng buyer's inaction. D.C.C.E. §§ 28:1-204(3), 

Where buyer, although indicating rejection of 28:2-106(4), 28:2-602(1), 28:2-703(6, 

goods, refused to return goods because of fear 28:2-709(1) (a), 28:2-720. Robinson v. Jona- 

of violence at his warehouse in area of city than Logan Financial, 1971, 277 A. 2d 115. 

affected by rioting, fact that seller was at first Sales <£=> 199 

§ 28:2—704, Seller's right to identify goods to the contract notwithstanding 
breach or to salvage unfinished goods. 

(1) An aggrieved seller under the preceding section may 

(a) identify to the contract conforming goods not already identified if at the 
time he learned of the breach they are in his possession or control; 

(b) treat as the subject of resale goods which have demonstrably been 
intended for the particular contract even though those goods are unfinished. 

(2) Where the goods are unfinished an aggrieved seller may in the exercise of 
reasonable commercial judgment for the purposes of avoiding loss and of 
effective realization either complete the manufacture and wholly identify the 
goods to the contract or cease manufacture and resell for scrap or salvage value 
or proceed in any other reasonable manner. 

(Dec. 30, 1963, 77 Stat. 665, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- procurement of goods for the contract un- 

tions 63(3) and 64(4), Uniform Sales Act. l ess the exercise of reasonable commercial 

Changes: Rewritten, the seller's rights be- judgment as to the facts as they appear at 

ing broadened. t h e tmie ne l earns Q f the breach makes it 

Purposes of Changes: clear that such action will result in a mate- 

1. This section gives an aggrieved sell- rial increase in damages. The burden is 
er the right at the time of breach to identi- on the buyer to show the commercially 
fy to the contract any conforming finished unreasonable nature of the seller's action 
goods, regardless of their resalability, and in completing manufacture. 

to use reasonable judgment as to complet- Cross References: Sections 2-703 and 

ing unfinished goods. It thus makes the 2-706. 

goods available for resale under the resale Definitional Cross References: 

section, the seller's primary remedy, and ,, A . , ^ ,, „ . , - ni 
, . , . , . i i. Aggrieved party . Section 1-201. 

m the special case in which resale is not , ,, 

practicable, allows the action for the price Conforming . Section 2-106. 

which would then be necessary to give the Contract . Section 1-201. 

seller the value of his contract. "Goods". Section 2-105. 

2. Under this Article the seller is given "Rights". Section 1-201. 
express power to complete manufacture or "Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-704. 
1973 Ed., § 28:2-704. 



Historical and Statutory Notes 



634 



sales § 28:2-705 

Cross References 
Section References 

This section is referred to in § 28:2-610. 

Library References 
Key Numbers Encyclopedias 

Sales <3=>332. 67A Am. Jur. 2d Sales § 1106. 

Westlaw Key Number Search: 343k332. C.J.S. Sales § 344. 

§ 28:2—705. Seller's stoppage of delivery in transit or otherwise. 

(1) The seller may stop delivery of goods in the possession of a carrier or 
other bailee when he discovers the buyer to be insolvent (section 28:2-702) and 
may stop delivery of carload, truckload, planeload or larger shipments of 
express or freight when the buyer repudiates or fails to make a payment due 
before delivery or if for any other reason the seller has a right to withhold or 
reclaim the goods. 

(2) As against such buyer the seller may stop delivery until 

(a) receipt of the goods by the buyer; or 

(b) acknowledgement to the buyer by any bailee of the goods except a 
carrier that the bailee holds the goods for the buyer; or 

(c) such acknowledgment to the buyer by a carrier by reshipment or as 
warehouseman; or 

(d) negotiation to the buyer of any negotiable document of title covering 
the goods. 

(3)(a) To stop delivery the seller must so notify as to enable the bailee by 
reasonable diligence to prevent delivery of the goods. 

(b) After such notification the bailee must hold and deliver the goods 
according to the directions of the seller but the seller is liable to the bailee for 
any ensuing charges or damages. 

(c) If a negotiable document of title has been issued for goods the bailee is 
not obliged to obey a notification to stop until surrender of the document. 

(d) A carrier who has issued a non-negotiable bill of lading is not obliged 
to obey a notification to stop received from a person other than the consign- 
or. 

(Dec. 30, 1963, 77 Stat. 665, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- Purposes: To make it clear that: 
lions 57-59, Uniform Sales Act; see also 

Sections 12, 14 and 42, Uniform Bills of L Subsection (1) applies the stoppage 

Lading Act and Sections 9, 11 and 49, principle to other bailees as well as carn- 

Uniform Warehouse Receipts Act. ers - 

Changes: This section continues and de- It also expands the remedy to cover the 

velops the above sections of the Uniform situations, in addition to buyer's insolven- 

Sales Act in the light of the other uniform cy, specified in the subsection. But since 

statutory provisions noted. stoppage is a burden in any case to carri- 
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ers, and might be a very heavy burden to 
them if it covered all small shipments in 
all these situations, the right to stop for 
reasons other than insolvency is limited to 
carload, truckload, planeload or larger 
shipments. The seller shipping to a buyer 
of doubtful credit can protect himself by 
shipping C.O.D. 

Where stoppage occurs for insecurity it 
is merely a suspension of performance, 
and if assurances are duly forthcoming 
from the buyer the seller is not entitled to 
resell or divert. 

Improper stoppage is a breach by the 
seller if it effectively interferes with the 
buyer's right to due tender under the sec- 
tion on manner of tender of delivery. 
However, if the bailee obeys an unjustified 
order to stop he may also be liable to the 
buyer. The measure of his obligation is 
dependent on the provisions of the Docu- 
ments of Title Article (Section 7-303). 
Subsection 3(b) therefore gives him a right 
of indemnity as against the seller in such a 
case. 

2. "Receipt by the buyer" includes re- 
ceipt by the buyer's designated representa- 
tive, the subpurchaser, when shipment is 
made direct, to him and the buyer himself 
never receives the goods. It is entirely 
proper under this Article that the seller, by 
making such direct shipment to the sub- 
purchaser, be regarded as acquiescing in 
the latter's purchase and as thus barred 
from stoppage of the goods as against him. 

As between the buyer and the seller, the 
latter's right to stop the goods at any time 
until they reach the place of final delivery 
is recognized by this section. 

Under subsection (3)(c) and (d), the car- 
rier is under no duty to recognize the stop 
order of a person who is a stranger to the 
carrier's contract. But the seller's right as 
against the buyer to stop delivery remains, 
whether or not the carrier is obligated to 
recognize the stop order. If the carrier 
does obey it, the buyer cannot complain 
merely because of that circumstance; and 



the seller becomes obligated under subsec- 
tion (3)(b) to pay the carrier any ensuing 
damages or charges. 

3. A diversion of a shipment is not a 
"reshipment" under subsection (2)(c) 
when it is merely an incident to the origi- 
nal contract of transportation. Nor is the 
procurement of "exchange bills" of lading 
which change only the name of the con- 
signee to that of the buyer's local agent but: 
do not alter the destination of a resbip- 
ment. 

Acknowledgment by the carrier as a 
"warehouseman" within the meaning of 
this Article requires a contract of a truly 
different character from the original ship- 
ment, a contract not in extension of transit 
but as a warehouseman. 

4. Subsection (3)(c) makes the bailee's 
obedience of a notification to stop condi- 
tional upon the surrender of any outstand- 
ing negotiable document. 

5. Any charges or losses incurred by 
the carrier in following the seller's orders, 
whether or not he w r as obligated to do so, 
fall to the seller's charge. 

6. After an effective stoppage under 
this section the seller's rights in the goods 
are the same as if he had never made a 
delivery. 

Cross References: 

Sections 2-702 and 2-703. 
Point 1: Sections 2-503 and 2-609, and 
Article 7. 

Point 2: Section 2-103 and Article 7. 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Contract for sale". Section 2-106. 
"Document of title". Section 1-20.1. 
"Goods". Section 2-105. 
"Insolvent". Section 1-201. 
"Notification". Section 1-201. 
"Receipt" of goods. Section 2-103. 
"Rights". Section 1-201. 
"Seller". Section 2-103. 
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Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-705. 
1973 Ed., § 28:2-705. 

Cross References 
Section References 

This section is referred to in §§ 28:2-702, 28:2-703, 28:2-707, 28:7-403, and 28:7-504. 

Library References 

Key Numbers Encyclopedias 

Sales <3=>289. 67A Am. Jur. 2d Sales § 1052. 

Westlaw Key Number Search: 343k289. C.J.S. Sales §§ 325 to 326, 333. 

§ 28:2—706. Seller's resale including contract for resale. 

(1) Under the conditions stated in section 28:2-703 on seller's remedies, the 
seller may resell the goods concerned or the undelivered balance thereof. 
Where the resale is made in good faith and in a commercially reasonable 
manner the seller may recover the difference between the resale price and the 
contract price together with any incidental damages allowed under the provi- 
sions of this article (section 28:2-710), but less expenses saved in consequence 
of the buyer's breach. 

(2) Except as otherwise provided in subsection (3) or unless otherwise agreed 
resale may be at public or private sale including sale by way of one or more 
contracts to sell or of identification to an existing contract of the seller. Sale 
may be as a unit or in parcels and at any time and place and on any terms but 
every aspect of the sale including the method, manner, time, place and terms 
must be commercially reasonable. The resale must be reasonably identified as 
referring to the broken contract, but it is not necessary that the goods be in 
existence or that any or all of them have been identified to the contract before 
the breach, 

(3) Where the resale is at private sale the seller must give the buyer reason- 
able notification of his intention to resell. 

(4) Where the resale is at public sale 

(a) only identified goods can be sold except where there is a recognized 
market for a public sale of futures in goods of the kind; and 

(b) it must be made at a usual place or market for public sale if one is 
reasonably available and except in the case of goods which are perishable or 
threaten to decline in value speedily the seller must give the buyer reasonable 
notice of the time and place of the resale; and 

(c) if the goods are not to be within the view of those attending the sale the 
notification of sale must state the place where the goods are located and 
provide for their reasonable inspection by prospective bidders; and 

(d) the seller may buy. 
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(5) A purchaser who buys in good faith at a resale takes the goods free of any 
rights of the original buyer even though the seller fails to comply with one or 
more of the requirements of this section. 

(6) The seller is not accountable to the buyer for any profit made on any 
resale. A person in the position of a seller (section 28:2-707) or a buyer who 
has rightfully rejected or justifiably revoked acceptance must account for any 
excess over the amount of his security interest, as hereinafter defined (subsec- 
tion (3) of section 28:2-71 1). 

(Dec. 30, 1963, 77 Stat. 665, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Sec 



Prior Uniform Statutory Provision; 

tion 60, Uniform Sales Act. 
Changes: Rewritten. 

Purposes of Changes: To simplify the pri- 
or statutory provision and to make it clear 
that: 

1. The only condition precedent to the 
seller's right of resale under subsection (1) 
is a breach by the buyer within the section 
on the seller's remedies in general or in- 
solvency. Other meticulous conditions 
and restrictions of the prior uniform statu- 
tory provision are disapproved by this Ar- 
ticle and are replaced by standards of 
commercial reasonableness. Under this 
section the seller may resell the goods af- 
ter any breach by the buyer. Thus, an an- 
ticipatory repudiation by the buyer gives 
rise to any of the seller's remedies for 
breach, and to the right of resale. This 
principle is supplemented by subsection 
(2) which authorizes a resale of goods 
which are not in existence or were not 
identified to the contract before the 
breach. 

2. In order to recover the damages pre- 
scribed in subsection (1) the seller must 
act "in good faith and in a commercially 
reasonable manner" in making the resale. 
This standard is intended to be more com- 
prehensive than that of "reasonable care 
and judgment" established by the prior 
uniform statutory provision. Failure to 
act properly under this section deprives 
the seller of the measure of damages here 
provided and relegates him to that provid- 
ed in Section 2-708. 

Under this Article the seller resells by 
authority of law, in his own behalf, for his 



own benefit and for the purpose of fixing 
his damages. The theory of a seller's 
agency is thus rejected. 

3. If the seller complies with the pre- 
scribed standard of duty in making the 
resale, he may recover from the buyer the 
damages provided for in subsection (1). 
Evidence of market or current prices at 
any particular time or place is relevant 
only on the question of whether the seller 
acted in a commercially reasonable man- 
ner in making the resale. 

The distinction drawn by some courts 
between cases where the title had not 
passed to the buyer and the seller had 
resold as owner, and cases where the title 
had passed and the seller had resold by 
virtue of his lien on the goods, is rejected. 

4. Subsection (2) frees the remedy of 
resale from legalistic restrictions and en- 
ables the seller to resell in accordance 
with reasonable commercial practices so 
as to realize as high a price as possible in 
the circumstances. By "public" sale is 
meant a sale by auction. A "private" sale 
may be effected by solicitation and negoti- 
ation conducted either directly or through 
a broker. In choosing between a public 
and private sale the character of the goods 
must be considered and relevant trade 
practices and usages must be observed. 

5. Subsection (2) merely clarifies the 
common law rule that the time for resale 
is a reasonable time after the buyer's 
breach, by using the language "commer- 
cially reasonable." What is such a reason- 
able time depends upon the nature of the 
goods, the condition of the market and the 
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other circumstances of the case; its length 
cannot be measured by any legal yardstick 
or divided into degrees. Where a seller 
contemplating resale receives a demand 
from the buyer for inspection under the 
section of preserving evidence of goods in 
dispute, the time for resale may be appro- 
priately lengthened. 

On the question of the place for resale, 
subsection (2) goes to the ultimate test, the 
commercial reasonableness of the seller's 
choice as to the place for an advantageous 
resale. This Article rejects the theory that 
the seller is required to resell at the agreed 
place for delivery and that a resale else- 
where can be permitted only in exception- 
al cases. 

6. The purpose of subsection (2) being 
to enable the seller to dispose of the goods 
to the best advantage, he is permitted in 
making the resale to depart from the terms 
and conditions of the original contract for 
sale to any extent "commercially reason- 
able" in the circumstances. 

7. The provision of subsection (2) that 
the goods need not be in existence to be 
resold applies when the buyer is guilty of 
anticipatory repudiation of a contract for 
future goods, before the goods or some of 
them have come into existence. In such a 
case the seller may exercise the right of 
resale and fix his damages by "one or 
more contracts to sell" the quantity of 
conforming future goods affected by the 
repudiation. The companion provision of 
subsection (2) that resale may be made 
although the goods were not identified to 
the contract prior to the buyer's breach, 
likewise contemplates an anticipatory re- 
pudiation by the buyer but occurring after 
the goods are in existence. If the goods so 
identified conform to the contract, their 
resale will fix the seller's damages quite as 
satisfactorily as if they had been identified 
before the breach. 

8. Where the resale is to be by private 
sale, subsection (3) requires that reason- 
able notification of the seller's intention to 
resell must be given to the buyer. The 
length of notification of a private sale de- 
pends upon the urgency of the matter. 



Notification of the time and place of this 
type of sale is not required. 

Subsection (4)(b) requires that the seller 
give the buyer reasonable notice of the 
time and place of a public resale so that he 
may have an opportunity to bid or to se- 
cure the attendance of other bidders. An 
exception is made in the case of goods 
"which are perishable or threaten to de- 
cline speedily in value." 

9. Since there would be no reasonable 
prospect of competitive bidding elsewhere, 
subsection (4) requires that a public resale 
"must be made at a usual place or market 
for public sale if one is reasonably avail- 
able;" i.e., a place or market which pro- 
spective bidders may reasonably be ex- 
pected to attend. Such a market may still 
be "reasonably available" under this sub- 
section, though at a considerable distance 
from the place where the goods are locat- 
ed. In such a case the expense of trans- 
porting the goods for resale is recoverable 
from the buyer as part of the seller's inci- 
dental damages under subsection (1). 
However, the question of availability is 
one of commercial reasonableness in the 
circumstances and if such "usual" place 
or market is not reasonably available, a 
duly advertised public resale may be held 
at another place if it is one which prospec- 
tive bidders may reasonably be expected to 
attend, as distinguished from a place 
where there is no demand whatsoever for 
goods of the kind. 

Paragraph (a) of subsection (4) qualifies 
the last sentence of subsection (2) with 
respect to resales of unidentified and fu- 
ture goods at public sale. If conforming 
goods are in existence the seller may iden- 
tify them to the contract after the buyer's 
breach and then resell them at public sale. 
If the goods have not been identified, how- 
ever, he may resell them at public sale 
only as "future" goods and only where 
there is a recognized market for public 
sale of futures in goods of the kind. 

The provisions of paragraph (c) of sub- 
section (4) are intended to permit intelli- 
gent bidding. 
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The provision of paragraph (d) of sub- 
section (4) permitting the seller to bid and, 
if course, to become the purchaser, bene- 
fits the original buyer by tending to in- 
crease the resale price and thus decreasing 
the damages he will have to pay. 

10. This Article departs in subsection 
(5) from the prior uniform statutory provi- 
sion in permitting a good faith purchaser 
at resale to take a good title as against the 
buyer even though the seller fails to com- 
ply with the requirements of this section. 

1 1 . Under subsection (6), the seller re- 
tains profit, if any, without distinction 
based on whether or not he had a lien 
since this Article dfvorces the question of 
passage of title to the buyer from the sell- 
er's right of resale or the consequences of 
its exercise. On the other hand, where "a 
person in the position of a seller" or a 
buyer acting under the section on buyer's 
remedies, exercises his right of resale un- 
der the present section he does so only for 
the limited purpose of obtaining cash for 
his "security interest" in the goods. Once 
that purpose has been accomplished any 
excess in the resale price belongs to the 
seller to whom an accounting must be 



made as provided in the last sentence of 
subsection (6). 
Cross References: 

Point 1: Sections 2-610, 2-702 and 
2-703. 

Point 2: Section 1-201. 

Point 3: Sections 2-708 and 2-710. 

Point 4: Section 2-328. 

Point 8: Section 2-104. 

Point 9: Section 2-710. 

Point 11: Sections 2-401, 2-707 and 
2-711(3). 
Definitional Cross References: 

"Buyer". Section 2-1.03. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-1 06. 

"Good faith". Section 2-103. 

"Goods". Section 2-105. 

"Merchant". Section 2-104. 

"Notification". Section 1-201. 

"Person in position of seller". Section 
2-707. 

"Purchase". Section 1-201. 

"Rights". Section .1-201. 

"Sale". Section 2-106. 

"Security interest". Section 1-201. 

"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-706. 
1973 Ed., § 28:2-706. 



Cross References 
Section References 

This section is referred to in §§ 28:2-703, 28:2-707, 28:2-71 1, and 28:2-718. 

Library References 

Key Numbers Encyclopedias 

Sales <^332. 67A Am. Jur. 2d Sales § 1082. 

Westlaw Key Number Search: 343k332. C J.S. Sales § 344. 



Notes of Decisions 



Mitigation of damages 1 



1 . Mitigation of damages 

Where bank disbursed joint venture funds on 
one signature instead of two as required and 
joint venturer suffered loss, transfer of invest- 



ment realty to such joint venturer by other joint 
venturer, who had diverted the funds, could be 
said to have been caused by bank's breach of 
contract, and any profit on immediate resale of 
such investment realty would have mitigated 
damages payable by bank, but profits realized 
by resale three years later did not. D.C.C.E. 
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§§ 28:2-706, 28:2-712. G & R Corp. v. Ameri- 
can Sec. & Trust Co., C.A.D.C.1975, 523 F.2d 



1 164, 173 U.S.App.D.C. 215. Banks And Bank- 
ins &=> 138 



§ 28:2-707. "Person in the position of a seller". 

(1) A "person in the position of a seller" includes as against a principal an 
agent who has paid or become responsible for the price of goods on behalf of 
his principal or anyone who otherwise holds a security interest or other right in 
goods similar to that of a seller. 

(2) A person in the position of a seller may as provided in this article 
withhold or stop delivery (section 28:2-705) and resell (section 28:2-706) and 
recover incidental damages (section 28:2-710). 

(Dec. 30, 1963, 77 Stat. 666, Pub. L. 88-243, § L) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- 
tion 52(2), Uniform Sales Act. 
Changes: Rewritten. 

Purposes of Changes: To make it clear 
that: 



In addition to following in general the 
prior uniform statutory provision, the case 
of a financing agency which has acquired 
documents by honoring a letter of credit 
for the buyer or by discounting a draft for 



the seller has been included in the term 
person in the position of a seller." 
Cross Reference: 

Article 5, Section 2-506. 
Definitional Cross References: 

"Consignee". Section 7-102. 

"Consignor' ' . Section 7-102. 

"Goods". Section 2-105. 

"Security interest". Section 1-201. 

"Seller". Section 2-103. 



Historical and Statutory Motes 

Prior Codifications 

1981 Ed., § 28:2-707. 
1973 Ed., § 28:2-707. 

Cross References 
Section References 

This section is referred to in §§ 28:2-103, 28:2-104, 28:2-706, and 28:5-115. 



Key Numbers 

Sales <2=>292, 332, 370. 

West law Key Number Searches: 343k292; 
343k332; 343k370. 



Library References 

Encyclopedias 

67A Am. Jur. 2d Sales § 991. 
C.J.S. Sales §§ 334, 344, 363 to 364. 



§ 28:2-708. Seller's damages for non-acceptance or repudiation. 

(1) Subject to subsection (2) and to the provisions of this article with respect 
to proof of market price (section 28:2-723), the measure of damages for non- 
acceptance or repudiation by the buyer is the difference between the market 
price at the time and place for tender and the unpaid contract price together 
with any incidental damages provided in this article (section 28:2-710), but less 
expenses saved in consequence of the buyer's breach. 
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(2) If the measure of damages provided in subsection (1) is inadequate to put 
the seller in as good a position as performance would have done then the 
measure of damages is the profit (including reasonable overhead) which the 
seller would have made from full performance by the buyer, together with any 
incidental damages provided in this article (section 28:2-710), due allowance 
for costs leasonably incurred and due credit for payments or proceeds of resale. 

(Dec. 30, 1963, 77 Stat 666, Pub. L. 88-243, § 1.) 



Prior Uniform Statutory Provision: 

tion 64, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of Changes: To make it clear 

that: 

1. The prior uniform statutory provi- 
sion is followed generally in setting the 
current market price at the time and place 
for tender as the standard by which dam- 
ages for non-acceptance are to be deter- 
mined. The time and place of tender is 
determined by reference to the section on 
manner of tender of delivery, and to the 
sections on the effect of such terms as 
FOB, FAS, CIF, C & F, Ex Ship and No 
Arrival, No Sale. 

In the event that there is no evidence 
available of the current market price at the 
time and place of tender, proof of a substi- 
tute market may be made under the sec- 
tion on determination and proof of market 
price. Furthermore, the section on the 
admissibility of market quotations is in- 
tended to ease materially the problem of 
providing competent evidence. 

2. The provision of this section permit- 
ting recovery of expected profit including 
reasonable overhead where the standard 
measure of damages is inadequate, togeth- 



Uniform Commercial Code Comment 

Sec 



er with the new requirement that price 
actions may be sustained only where re- 
sale is impractical, are designed to elimi- 
nate the unfair and economically wasteful 
results arising under the older law when 
fixed price articles were involved. This 
section permits the recover of lost profits 
in all appropriate cases, which would in- 
clude all standard priced goods. The nor- 
mal measure there would be list price less 
cost to the dealer or list price less manu- 
facturing cost to the manufacturer. It is 
not necessary to a recovery of "profit" to 
show a history of earnings, especially if a 
new venture is involved. 

3. In all cases the seller may recover 
incidental damages. 

Cross References: 

Point 1: Sections 2-319 through 2-324, 
2-503, 2-723 and 2-724. 
Point 2: Section 2-709. 
Point 3: Section 2-710. 

Definitional Cross References: 

"Buyer". Section 2-103. 
"Contract". Section 1-201. 
"Seller". Section 2-103. 



Prior Codifications 

1981 Ed., § 28:2-708. 
1973 Ed., § 28:2-708. 



Historical and Statutory Notes 



Cross References 
Section References 

This section is referred to in §§ 28:2-703 and 28:2-723. 
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Library References 

Key Numbers CJ.S. Sales § 363. 

Sales <S=>384. 
Westlaw Key Number Search: 343k384. 

Encyclopedias 

67A Am. Jur. 2d Sales § 11 10. 

Notes of Decisions 

Damages 1 and market price at time of buyer's breach in 

order to establish the measure of damages, and 

i n mn „ n ~ seller is allowed to recover the difference be- 

1. Damages . 

In a situation where a buyer commits a tween the contract price and the market price 

breach of a contract of sale before completion along with any incidental or consequential loss- 

of seller's performance under the contract, sell- es. D.C.Code 1981, §28:2-708(1). Fateh v. 

er must establish at trial both the contract price Rich, 1984, 481 A.2d 464. Sales <S= 384(1) 

§ 28:2—709. Action for the price. 

(1) When the buyer fails to pay the price as it becomes due the seller may 
recover, together with any incidental damages under the next section, the price 

(a) of goods accepted or of conforming goods lost or damaged within a 
commercially reasonable time after risk of their loss has passed to the buyer; 
and 

(b) of goods identified to the contract if the seller is unable after reasonable 
effort to resell them at a reasonable price or the circumstances reasonably 
indicate that such effort will be unavailing. 

(2) Where the seller sues for the price he must hold for the buyer any goods 
which have been identified to the contract and are still in his control except 
that if resale becomes possible he may resell them at any time prior to the 
collection of the judgment. The net proceeds of any such resale must be 
credited to the buyer and payment of the judgment entitles him to any goods 
not resold. 

(3) After the buyer has wrongfully rejected or revoked acceptance of the 
goods or has failed to make a payment due or has repudiated (section 
28:2-610), a seller who is held not entitled to the price under this section shall 
nevertheless be awarded damages for non-acceptance under the preceding 
section. 

(Dec. 30, 1963, 77 Stat. 666, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- tain for payment is now material to a price 

tion 63, Uniform Sales Act. action. 

Changes: Rewritten, important commer- 2 The action for the price is now 

ciallv needed changes being incorporated. ,. ,. .,. , ^ , i , 

& of erally limited to those cases where resale 

Purposes of Changes: To make it clear of the goods is impracticable except where 

the buyer has accepted the goods or where 
1 . Neither the passing of title to the they have been destroyed after risk of loss 
goods nor the appointment of a day cer- has passed to the buyer. 
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3. This section substitutes an objective 
test by action for the former "not readily 
resalable" standard. An action for the 
price under subsection (l)(b) can be sus- 
tained only after a "reasonable effort to 
resell" the goods "at reasonable price" has 
actually been made or where the circum- 
stances "reasonably indicate" that such an 
effort will be unavailing. 

4. If a buyer is in default not with 
respect to the price, but on an obligation 
to make an advance, the seller should re- 
cover not under this section for the price 
as such, but for the default in the collateral 
(though coincident) obligation to finance 
the seller. If the agreement between the 
parties contemplates that the buyer will 
acquire, on making the advance, a security 
interest in the goods, the buyer on making 
the advance has such an interest as soon 
as the seller has rights in the agreed collat- 
eral. See Section 9-204. 

5. "Goods accepted" by the buyer un- 
der subsection (l)(a) include only goods as 
to which there has been no justified revo- 
cation of acceptance, for such a revocation 
means that there has been a default by the 
seller which bars his rights under this sec- 
tion. "Goods lost or damaged" are cov- 



ered by the section on risk of loss. 
"Goods identified to the contract" under 
subsection (l)(b) are covered by the sec- 
tion on identification and the section on 
identification notwithstanding breach. 

6. This section is intended to be ex- 
haustive in its enumeration of cases where 
an action for the price lies. 

7. If the action for the price fails, the 
seller may nonetheless have proved a case 
entitling him to damages for non-accep- 
tance. In such a situation, subsection (3) 
permits recovery of those damages in the 
same action. 

Cross References: 



Point 4: Section 1-106. 
Point 5: Sections 2-501, 2-509, 2- 
and 2-704. 

Point 7: Section 2-708. 

Definitional Cross References: 

"Action". Section 1-201. 
"Buyer". Section 2-103. 
"Conforming". Section 2-106. 
"Contract". Section 1-201. 
"Goods". Section 2-105. 
"Seller". Section 2-103. 
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Prior Codifications 

1981 Ed., § 28:2-709. 
1973 Ed. , § 28:2-709. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 28:2-703. 

Library References 

Key Numbers Encyclopedias 

Sales <S=>340. 67A Am. Jur. 2d Sales § 1. 136. 

Westlaw Key Number Search: 343k340. C.J.S. Sales §§ 325 to 326, 348. 



Notes of Decisions 



In general 1 



1 . In general 

Where buyer, although indicating rejection of 
goods, refused to return goods because of fear 
of violence at his warehouse in area of city 



affected by rioting, fact that seller was at first 
willing to take back goods and, in effect, cancel 
contract rather than file an action for the price 
did not bar subsequent action for price follow- 
ing buyer's inaction. D.C.C.E. §§ 28:1-204(3), 
28:2-106(4), 28:2-602(1), 28:2-703(0, 
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28:2-709(1) (a), 28:2-720. Robinson v. Jona- 
than Logan Financial, 1971, 277 A.2d 115. 
Sales C» 199 

§ 28:2— 71 0o Seller's incidental damages. 

Incidental damages to an aggrieved seller include any commercially reason- 
able charges, expenses or commissions incurred in stopping delivery, in the 
transportation, care and custody of goods after the buyer's breach, in connec- 
tion with return or resale of the goods or otherwise resulting from the breach. 

(Dec. 30, 1963, 77 Stat. 667, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: See allow all commercially reasonable expen- 

Sections 64 and 70, Uniform Sales Act. ditures made by the seller. 

Purposes: To authorize reimbursement of Definitional Cross References: 

the seller for expenses reasonably incurred "Aggrieved party". Section 1-201 . 

by him as a result or the buyers breach. .<„ » c ■" 

The section sets forth the principal normal „ yer „' S>ectlon 2 ~ 103 / 

and necessary additional elements of dam- Goods . Section 2-105. 

age flowing from the breach but intends to "Seller". Section 2-103. 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-710. 
1973 Ed., § 28:2-710. 

Cross References 
Section References 

This section is referred to in §§ 28:2-706, 28:2-707 7 28:2-708, and 28:5-1 15. 

Library References 

Key Numbers Encyclopedias 

Sales <S^384. 67A Am. Jur. 2d Sales § 1001. 

Westlaw Key Number Search: 343k384. C.J.S. Sales § 363. 

Notes of Decisions 

In general 1 ered and had been satisfied after issuance of an 

_____ attachment against buyer's bank account, court 

erred in denying seller's counterclaim for the 

1. In general fair and reasonable cost of storing boxes from 

Since there was evidence that box seller had the date of judgment for purchase price for such 

actually stored boxes sold to buyer against boxes. Jacobson v. Thrifty Paper Boxes, Inc. 

whom a judgment for purchase price was recov- (App. 1967) 230 A. 2d 710. Sales <&* 384(4) 

§ 28:2-711, Buyer's remedies in general; buyer's security interest in re- 
jected goods 

(1) Where the seller fails to make delivery or repudiates or the buyer 
rightfully rejects or justifiably revokes acceptance then with respect to any 
goods involved, and with respect to the whole of the breach, goes to the whole 
contract (section 28:2-612), the buyer may cancel and whether or not he has 
done so may in addition to recovering so much of the price as has been paid 

645 



§28:2-711 



UNIFORM COMMERCIAL CODE 



(a) "cover" and have damages under the next section as to all the goods 
affected whether or not they have been identified to the contract; or 

(b) recover damages for non-delivery as provided in this article (section 
28:2-713). 

(2) Where the seller fails to deliver or repudiates the buyer may also 

(a) if the goods have been identified recover them as provided in this 
article (section 28:2-502); or 

(b) in a proper case obtain specific performance or replevy the goods as 
provided in this article (section 28:2-716). 

(3) On rightful rejection or justifiable revocation of acceptance a buyer has a 
security interest in goods in his possession or control for any payments made 
on their price and any expenses reasonably incurred in their inspection, receipt, 
transportation, care and custody and may hold such goods and resell them in 
like manner as an aggrieved seller (section 28:2-706). 

(Dec. 30, 1963, 77 Stat. 667, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: No 

comparable index section; Subsection 
(3)— Section 69(5), Uniform Sales Act. 
Changes: The prior uniform statutory pro- 
vision is generally continued and expand- 
ed in Subsection (3). 
Purposes of Changes and New Matter: 



1. To index in this section the buyer's 
remedies, subsection (1) covering those 
remedies permitting the recovery of money 
damages, and subsection (2) covering 
those which permit reaching the goods 
themselves. The remedies listed here are 
those available to a buyer who has not 
accepted the goods or who has justifiably 
revoked his acceptance. The remedies 
available to a buyer with regard to goods 
finally accepted appear in the section deal- 
ing with breach in regard to accepted 
goods. The buyer's right to proceed as to 
all goods when the breach is as to only 
some of the goods is determined by the 
section on breach in installment contracts 
and by the section on partial acceptance. 

Despite the seller's breach, proper reten- 
der of delivery under the section on cure 
of improper tender or replacement can 
effectively preclude the buyer's remedies 
under this section, except for any delay 
involved. 



2. To make it clear is subsection (3) 
that the buyer may hold and resell rejected 
goods if he has paid a part of the price or 
incurred expenses of the type specified. 
"Paid" as used here includes acceptance 
of a draft or other time negotiable instru- 
ment or the signing of a negotiable note. 
His freedom of resale is coextensive with 
that of a seller under this Article except 
that the buyer may not keep any profit 
resulting from the resale and is limited to 
retaining only the amount of the price paid 
and the costs involved in the inspection 
and handling of the goods. The buyer's 
security interest in the goods is intended to 
be limited to the items listed in subsection 
(3), and the buyer is not permitted to re- 
tain such funds as he might believe ade- 
quate for his damages. The buyer's right 
to cover, or to have damages for non- 
delivery, is not impaired by his exercise of 
his right of resale. 

3. It should also be noted that this Act 
requires its remedies to be liberally admin- 
istered and provides that any right or obli- 
gation which it declares is enforceable by 
action unless a different effect is specifical- 
ly prescribed (Section 1-106). 

Cross References: 

Point I: Sections 2-508, 2 -601(c), 
2-608, 2-612 and 2-714. 
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Point 2: Section 2-706. 
Point 3: Section 1-106. 
Definitional Cross References: 

"Aggrieved party". Section 1-201. 
"Buyer". Section 2-103. 
"Cancellation". Section 2-106. 
"Contract". Section 1-201. 



"Cover". Section 2-712. 
"Goods". Section 2-105. 
"Notifies". Section 1-201. 
"Receipt" of goods. Section 2-103. 
"Remedy". Section 1-201. 
"Security interest". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-711. 
1973 Ed., § 28:2-711. 

Cross References 
Section References 

This section is referred to in §§ 28:2-602, 28:2-603, 28:2-610, and 28:2-706. 

Library References 

Key Numbers CJ.S. Sales §§ 121, 123, 128 to 129, 199, 

Sales ©=> 113, 390, 399, 404, 425. 237, 278 to 280, 284 to 286, 288, 374 to 

Westlaw Key Number Searches: 343kll3; 376,379,389,395. 
343k390; 343k399; 343k404; 343k425. 

Encyclopedias 

67AAm. Jur. 2d Sales § 1165. 

§ 28:2-712. "Cover"; buyer's procurement of substitute goods. 

(1) After a breach within the preceding section the buyer may "cover" by 
making in good faith and without unreasonable delay any reasonable purchase 
of or contract to purchase goods in substitution for those due from the seller. 

(2) The buyer may recover from the seller as damages the difference between 
the cost of cover and the contract price together with any incidental or 
consequential damages as hereinafter defined (section 28:2-715), but less 
expenses saved in consequence of the seller's breach. 

(3) Failure of the buyer to effect cover within this section does not bar him 
from any other remedy. 

(Dec. 30, 1963, 77 Stat. 667, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 

1 . This section provides the buyer with 
a remedy aimed at enabling him to obtain 
the goods he needs thus meeting his essen- 
tial need. This remedy is the buyer's 
equivalent of the seller's right to resell. 

2. The definition of "cover" under sub- 
section (1) envisages a series of contracts 



or sales, as well as a single contract or 
sale; goods not identical with those in- 
volved but commercially usable as reason- 
able substitutes under the circumstances 
of the particular case; and contracts on 
credit or delivery terms differing from the 
contract in breach, but again reasonable 
under the circumstances. The test of 
proper cover is whether at the time and 
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place the buyer acted in good faith and in 
a reasonable manner, and it is immaterial 
that hindsight may later prove that the 
method of cover used was not the cheapest 
or most effective. 

The requirement that the buyer must 
cover "without unreasonable delay" is not 
intended to limit the time necessary for 
him to look around and decide as to how 
he may best effect cover. The test here is 
similar to that generally used in this Arti- 
cle as to reasonable time and seasonable 
action. 

3. Subsection (3) expresses the policy 
that cover is not a mandatory remedy for 
the buyer. The buyer is always free to 
choose between cover and damages for 
non-delivery under the next section. 

However, this subsection must be read 
in conjunction with the section which lim- 
its the recovery of consequential damages 
to such as could not have been obviated by 
cover. Moreover, the operation of the sec- 
tion on specific performance of contracts 
for "unique" goods must be considered in 
this connection for availability of the 
goods to the particular buyer for his par- 
ticular needs is the test for that remedy 
and inability to cover is made an express 



condition to the right of the buyer to re- 
plevy the goods. 

4. This section does not limit cover to 
merchants, in the first instance. It is the 
vital and important remedy for the con- 
sumer buyer as well. Both are free to use 
cover: the domestic or non-merchant con- 
sumer is required only to act in normal 
good faith while the merchant buyer must 
also observe all reasonable commercial 
standards of fair dealing in the trade, since 
this falls within the definition of good faith 
on his part. 

Cross References: 

Point 1: Section 2-706. 

Point 2: Section 1-204. 

Point 3: Sections 2-713, 2-715 and 
2-716. 

Point 4: Section 1-203. 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Contract". Section 1-201. 
"Good faith". Section 2-103. 
"Goods". Section 2-105. 
"Purchase". Section 1-201. 
"Remedy". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-712. 
1973 Ed., § 28:2-712. 



Cross References 



Section References 

This section is referred to in § 28:2-103. 



Key Numbers 

Sales ^418(7). 

Westlaw Key Number Search: 



Library References 

Encyclopedias 

67A Am. Jur. 2d Sales § 1 172. 
343k418(7). CJ.S. Sales §§ 391 to 393, 403. 



Consequential damages 3 
Cover 1 

Damages, consequential 3 
Damages, measure 2 
Measure of damages 2 



Notes of Decisions 

Third-party beneficiaries 4 



1. Cover 

Where a dealer in eggs contracts with a baker 
to supply him for a year with eggs suitable lor 
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use in his business, and fails to do so die pur- 
chaser is entitled to go into the open market 
and purchase eggs at the most reasonable price 
for which he can obtain them, and charge his 
vendor with the difference between the price 
paid and the contract price; and, where the 
vendor is a nonresident, the purchaser is not 
required to go beyond the local market for the 
purpose. Armour & Co. v. Gundersheimer, 
1904, 23 App.D.C. 210. Sales <£= 418(7) 

2. Measure of damages 

Under Uniforrn Commercial Code as adopted 
in District of Columbia, seller of goods who 
anticipatorily repudiates entirety of his obli- 
gations under requirements contract can be 
held liable lor difference between cost to buyer 
of substitute goods and contract price. 
D.C.Code 1981, §§ 28:2-306(1), 28:2-610, 
28:2-711, 28:2-712. Gatoil (U.S.A.), Inc. v. 
Washington Metropolitan Area Transit Authori- 
ty, C.A.D.C.1986, 801 F.2d 451, 255 U.S.App. 
D.C. 237. Sales <$=M 18(3) 

Where cabinet manufacturer breached pur- 
chase order agreement by providing govern- 
ment contractor with nonconforming cabinets, 
and subsequently refused to cure or replace the 
nonconforming cabinets, government contrac- 
tor was entitled to damages equal to difference 
between contract price quoted by manufacturer 
and cover price of procuring substitute cabinets. 
Va.Code 1950, §§ 8.2-712, 8.2-714(1). U.S. for 
Use and Benefit of Whi taker's Inc. of Sumter v. 
C.B.C. Enterprises, Inc., 1993, 820 F.Supp. 242. 
Sales €=> 418(7) 

Where punch press was not delivered to les- 
sees or lessor-financer, where lessees succeeded 
in replacing punch press between six and eight 
months after sellers failed to deliver, and where 
specific performance for replevin was not realis- 
tic alternative, lessees were entitled to recover 
from sellers as damages, under third-party ben- 
eficiary theory, difference between cost of cover 
and contract price together with any incidental 
or consequential damages but less expenses 
saved in consequence of sellers' breach. 



D.C.C.E. §§ 16-3712, 28:2-711, 28:2-713, 
28:2-715, 28:2-715(1, 2). Bay General Indus- 
tries, Inc. v. Johnson, 1980, 418 A.2d 1050. 
Replevin <3=» 76 

Concrete subcontractor, which sued concrete 
supplier for breaches of contract and warranty 
arising from delivery and use of defective con- 
crete, need not bear burden of unanticipated 
costs that were actually incurred in repairing 
in-place, defective concrete roof because select- 
ed method of repair among apparently equally 
viable alternatives proved more expensive. 
D.C.C.E. § 28:2-712 comment. District Con- 
crete Co., Inc. v. Bernstein Concrete Corp., 
1 980, 4 1 8 A.2d 1 030. Sales &=> 442(6) 

3. Consequential damages 

Measure of consequential damages for breach 
of contract under Uniform Commercial Code 
does not. differ from that developed in pre-UCC 
case law. D.C.C.E. §§ 16-3712, 28:2-711, 
28:2-713, 28:2-715, 28:2-715(1, 2). Bay Gen- 
eral Industries, Inc. v. Johnson, 1980, 418 A, 2d 
1050. Damages^ 117 

The term "consequential" is generally used to 
describe what treaties denominate natural or 
genera] damages whereas "incidental" damages 
refer to other special damages accompanying 
breach of contract; both "incidental" and "con- 
sequential" damages are intended to compen- 
sate party for loss incurred by the other's 
breach. Bay General Industries, Inc. v. John- 
son, 1980, 418 A.2d 1050. Damages &=> 15 

4. Third-party beneficiaries 

Lessees, who did not receive punch press 
after sale from sellers to financer-lessor and 
who failed to obtain possession of punch press 
by means of their replevin attempts, were not 
barred from subsequently proceeding under 
third-party beneficiary' contract theory for dam- 
ages caused by its continued unlawful detention 
or, under tort theory, for harm arising from 
intentional tortious acts of the sellers. Bay 
General Industries, Inc. v. Johnson, 1980, 418 
A. 2d 1050. Contracts <$=> 187(1); Torts <$=> 6 



§ 28:2—713. Buyer's damages for non-delivery or repudiation. 

(1) Subject to the provisions of this article with respect to proof of market 
price (section 28:2-723), the measure of damages for non-delivery or repudia- 
tion by the seller is the difference between the market price at the time when 
the buyer learned of the breach and the contract price together with any 
incidental and consequential damages provided in this article (section 
28:2-715), but less expenses saved in consequence of the seller's breach. 

(2) Market price is to be determined as of the place for tender or, in cases of 
rejection after arrival or revocation of acceptance, as of the place of arrival. 

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 



Prior Uniform Statutory Provision; Sec- 
tion 67(3), Uniform Sales Act. 
Changes: Rewritten. 

Purposes of Changes: To clarify the for- 
mer rule so that: 

1. The general baseline adopted in this 
section uses as a yardstick the market in 
which the buyer would have obtained cov- 
er had he sought that relief. So the place 
for measuring damages is the place of 
tender (or the place of arrival if the goods 
are rejected or their acceptance is revoked 
after reaching their destination) and the 
crucial time is the time at which the buyer 
learns of the breach. 

2. The market or current price to be 
used in comparison with the contract 
price under this section is the price for 
goods of the same kind and in the same 
branch of trade. 

3. When the current market price un- 
der this section is difficult to prove the 
section on determination and proof of 
market price is available to permit a show- 
ing of a comparable market price or, 
where no market price is available, evi- 
dence of spot sale prices is proper. Where 
the unavailability of a market price is 
caused by a scarcity of goods of the type 



involved, a good case is normally made for 
specific performance under this Article. 
Such scarcity conditions, moreover, indi- 
cate that the price has risen and under the 
section providing for liberal administra- 
tion of remedies, opinion evidence as to 
the value of the goods would be admissible 
in the absence of a market price and a 
liberal construction of allowable conse- 
quential damages should also result. 

4. This section carries forward the 
standard rule that the buyer must deduct 
from his damages any expenses saved as a 
result of the breach. 

5. The present section provides a reme- 
dy which is completely alternative to cover 
under the preceding section and applies 
only when and to the extent that the buyer 
has not covered. 

Cross References: 

Point 3: Sections 1-106, 2-716 and 
2-723. 

Point 5: Section 2-712. 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Contract". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 28:2-713. 
1973 Ed., § 28:2-713. 

Cross References 
Section References 

This section is referred to in §§ 28:2-71 1 and 28:2-723. 

Library References 

Key Numbers Encyclopedias 

Sales <^418. 67A Am. Jur. 2d Sales § 1291. 

Westlaw Key Number Search: 343k418. C.J.S. Sales §§ 396 to 397, 399 to 400. 
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Notes of Decisions 



In general 1 



1 . In general 

Where punch press was not delivered to les- 
sees or lessor-financer, where lessees succeeded 
in replacing punch press between six and eight 
months after sellers failed to deliver, and where 
specific performance for replevin was not realis- 
tic alternative, lessees were entitled to recover 



from sellers as damages, under third-party ben- 
eficiary theory, difference between cost of cover 
and contract price together with any incidental 
or consequential damages but less expenses 
saved in consequence of sellers' breach. 
D.C.C.E. §§ 16-3712, 28:2-711, 28:2-713, 
28:2-715, 28:2-715(1, 2). Bay General Indus- 
tries, Inc. v. Johnson, 1980, 418 A.2d 1050. 
Replevin <&* 76 



§ 28:2— 71 4 8 Buyer's damages for breach in regard to accepted goods. 

(1) Where the buyer has accepted goods and given notification (subsection 
(3) of section 28:2-607) he may recover as damages for any non-conformity of 
tender the loss resulting in the ordinary course of events from the seller's 
breach as determined in any manner which is reasonable. 

(2) The measure of damages for breach of warranty is the difference at the 
time and place of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted, unless special 
circumstances show proximate damages of a different amount. 

(3) In a proper case any incidental and consequential damages under the 
next section may also be recovered. 

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: Sec- 
tion 69(6) and (7), Uniform Sales Act. 
Changes: Rewritten. 
Purposes of Changes: 

1 . This section deals with the remedies 
available to the buyer after the goods have 
been accepted and the time for revocation 
of acceptance has gone by. In general this 
section adopts the rule of the prior uni- 
form statutory provision for measuring 
damages where there has been a breach of 
warranty as to goods accepted, but goes 
further to lay down an explicit provision 
as to the time and place for determining 
the loss. 

The section on deduction of damages 
from price provides an additional remedy 
for a buyer who still owes part of the 
purchase price, and frequently the two 
remedies will be available concurrently. 
The buyer's failure to notify of his claim 
under the section on effects of acceptance, 
however, operates to bar his remedies un- 
der either that section or the present sec- 
tion. 



2. The "non-conformity" referred to in 
subsection (1) includes not only breaches 
of warranties but also any failure of the 
seller to perform according to his obli- 
gations under the contract. In the case of 
such non-conformity, the buyer is permit- 
ted to recover for his loss "in any manner 
which is reasonable." 

3. Subsection (2) describes the usual, 
standard and reasonable method of ascer- 
taining damages in the case of breach of 
warranty but it is not intended as an exclu- 
sive measure. It departs from the mea- 
sure of damages for non-delivery in utiliz- 
ing the place of acceptance rather than the 
place of tender. In some cases the two 
may coincide, as where the buyer signifies 
his acceptance upon the tender. If, how- 
ever, the non-conformity is such as would 
justify revocation of acceptance, the time 
and place of acceptance under this section 
is determined as of the buyer's decision 
not to revoke. 

4. The incidental and consequential 
damages referred to in subsection (3), 
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which will usually accompany an action 
brought under this section, are discussed 
in detail in the comment on the next sec- 
tion. 

Cross References: 



Point 1 : Compare Section 2-7 1 1 ; 
tions 2-607 and 2-717. 
Point 2: Section 2-106. 



Sec- 



Point 3: Sections 2-608 and 2-713. 
Point 4: Section 2-715. 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Conform". Section 2-106. 
"Goods". Section 1-201. 
"Notification". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-714. 
1973 Ed., § 28:2-714. 

Library References 

Key Numbers Encyclopedias 

Sales ©=418. 67A Am. Jur. 2d Sales § 1298. 

Westlaw Key Number Search: 343k418. CJ.S. Sales §§ 396 to 397, 399 to 400. 

Notes of Decisions 



Contract restrictions on liability and damages 

6 
Damage restriction clauses 6 
Economic loss doctrine 5 
Election to rescind 1 
Evidence 8 
Fact questions 9 
Measure of damages, generally 2 
Natural and probable consequences of breaches 

of contract 3 
Practice and procedure 7 
Reasonably foreseeable damages 4 



1. Election to rescind 

When a seller delivers damaged or defective 
merchandise or equipment under a contract of 
sale and upon notification fails or refuses to 
correct the deficiency, buyer may elect to affirm 
contract and sue for damages, or he may re- 
scind contract and recover purchase price paid. 
Talley v. Campbell Music Co. (App. 1966) 219 
A. 2d 852. Sales ^ 127 

In case of breach of warranty, buyer need not 
proceed by way of rescission, but may keep 
merchandise and seek recoupment by way of 
diminution of the purchase price under the con- 
tract. D.C.Code 1961, §§ 28:2-71 1 to 28:2-725. 
Talley v, Campbell Music Co. (App. 1966) 219 
A.2d852. Sales ®=> 428 

2. Measure of damages, generally 

Where concrete subcontractor's measure of 
damages against concrete supplier for breaches 
ol contract and warranty arising from delivery' 
and use of defective concrete was not limited to 
any particular remedy for repair of in-place, 



defective concrete roof, use of actual costs as 
measure of damages was proper under applica- 
ble statute. D.C.C.E. § 28:2-714. District Con- 
crete Co., Inc. v. Bernstein Concrete Corp., 
1980, 418 A.2d 1030. Sales @» 442(6) 

Standard for recovery for breach of warranty 
on sale of goods is difference between actual 
value of article sold and what it would have 
been worth had it been as warranted plus those 
damages which were natural consequence and 
proximate result of the conduct of the party who 
breached the warranty. D.C.C.E. § 28:2-714. 
Giant Food, Inc. v. Jack I. Bender & Sons, 
1979, 399 A.2d 1293. Sales ®=> 442(1), 442(2) 

Proper basis for measuring damages for 
breach of warranty in connection with sale of 
carpeting by retail carpeting distributor to com- 
mercial building management companies was 
cost of replacement carpeting and not cost of 
original carpeting. D.C.C.E. § 28:2-714. Giant 
Food, Inc. v. Jack I. Bender & Sons, 1979, 399 
A.2dl293. Sales @=* 442(6) 

If buyer affirms sale, his recovery is limited to 
difference in value of goods as delivered and 
value they would have had if they had met the 
warranty. D.C.Code 1961, §§ 28:2-711 to 
28:2-725. Talley v. Campbell Music Co. (App. 
1966) 219 A.2d 852. Sales &* 442(2) 

3. Natural and probable consequences of 
breaches of contract 

Under breach of contract, whether a warranty 
or otherwise, defendant is liable for those dam- 
ages which are a natural consequence and prox- 
imate result of his conduct. D.C.C.E. 
§ 28:2-714. Rubewa Products Co. v. Watson's 



652 



SALES 

Quality Turkey Products, Inc. (App. 1968) 242 
A.2d 609. Damages @» 22; Sales <$=> 442(1) 
Under breach of contract, whether a warranty 
or otherwise, defendant is liable for those dam- 
ages which are a natural consequence and prox- 
imate result of his conduct. D.C.Code 1961, 
§ 28:2-714(2). Meyers v. Antone (App. 1967) 
227 A. 2d 56. Damages @=> 22; Sales <$=> 442(1) 

4. Reasonably foreseeable damages 

In action by concrete subcontractor against 
concrete supplier for breaches of contract and 
warranty arising from delivery and use of defec- 
tive concrete, record supported trial court's 
finding that damages were reasonably foresee- 
able, and that subcontractor's actions in selec- 
tion of composite slab method, rather than tear- 
out method, to repair in-place, defective con- 
crete roof were reasonable in circumstances. 
D.C.C.E. § 28:2-714(1). District Concrete Co., 
Inc. v. Bernstein Concrete Corp., 1980, 418 
A.2d 1030. Sales &* 441(4) 

5. Economic loss doctrine 

Under "economic loss doctrine," plaintiff in 
tort action may not recover damages for loss of 
value or use of product itself, cost to repair or 
replace product, or lost profits resulting from 
loss or use of product regardless of whether 
claim is based on negligence, strict liability, or 
both. Potomac Plaza Terraces, Inc. v. QSC 
Products, Inc., 1994, 868 F.Supp. 346. Dam- 
ages <£= 36 

Buyer of polyurethane coatings used for roof- 
ing was precluded under economic Joss doctrine 
from recovering in action against seller dam- 
ages relating specifically to loss of value or use 
of coatings themselves under either negligence 
or strict liability claim. Potomac Plaza Ter- 
races, Inc. v. QSC Products, Inc., 1994, 868 
F.Supp. 346. Damages <§» 36 

6. Contract restrictions on liability and dam- 

ages 

Under District of Columbia law, first test ap- 
plied to clause in contract for sale of goods 
excluding liability for consequential damages on 
part of seller is whether clause is unconsciona- 
ble; if clause is not unconscionable, court's 
second inquiry in examining damage exclusion 
clause is whether party has broken its obligation 
of good faith in performance of contract. 
D.C.Code 1981, §§ 28:1-203, 28:2-719(3). Po- 
tomac Plaza Terraces, Inc. v. QSC Products, 
Inc., 1994, 868 F.Supp. 346. Sales <©=»' 426 

Under District of Columbia law, damage re- 
striction clause in contract was not unconscio- 
nable where buyer made no contentions regard- 
ing contract's unconscionability, D.C.Code 
1981, § 28:2-719(3). Potomac Plaza Terraces, 
Inc. v. QSC Products, Inc., 1994, 868 F.Supp. 
346. Sales <3=> 426 
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Under District of Columbia law, clause in 
contract for sale of roofing materials which 
limited liability of seller for breach to repairs 
was agreed upon by commercial parties of rela- 
tively equal bargaining strength and was not 
unconscionable. D.C.Code 1981, 

§ 28:2-719(3). Potomac Plaza Terraces, Inc. v. 
QSC Products, Inc., 1994, 868 F.Supp. 346. 
Sales &* 426 

7. Practice and procedure 

Although, if unauthorized, seller's delivery of 
air conditioners would constitute breach of con- 
tract that would entitle buyers to resulting dam- 
ages, where issues of notification of breach, 
breach of contract and damages and setoffs 
remained to be resolved, judgment on pleadings 
dismissing counterclaims for damages for al- 
leged breach of contract was improper and re- 
covery by seller would be subject to whatever 
rights buyers might have against seller for 
breach of contract. D.C.C.E. §§ 28:2-714, 
28:2-714(1), 28:2-715. Bennings Associates v. 
Joseph M. Zamoiski Co., 1977, 379 A.2d 1171. 
Federal Courts <£=> 1054 

8. Evidence 

Even though there had been a loss in value of 
turkey products between time of their purchase 
by broker from producer and time of their ulti- 
mate sale, where broker, in action against pro- 
ducer, did not present, evidence as to number of 
cartons of turkey that were mismarked or num- 
ber of turkeys that were seasoned, both of 
which acts were in breach of contract between 
broker and producer, and did not present evi- 
dence as to extent of decrease in value of tur- 
keys because of rancidity w r hich was not charge- 
able to producer, broker failed to carry burden 
of proof on damages. Rubewa Products Co. v. 
Watson's Quality Turkey Products, Inc., 1972, 
294A.2d378. Sales <3=» 417 

9. Fact questions 

Fact issue regarding good faith of seller of 
roofing products in including disclaimer of im- 
plied warranty of merchantability, precluding 
summary judgment for seller in action brought 
by buyer, was presented where buyer contended 
that seller issued its warranties without first 
conducting adequate weather and durability 
testing of product, without properly training 
and instructing employee who issued warranty, 
and without following its own policies for inves- 
tigating installer's qualifications to install roof- 
ing system. D.C.Code 1981, § 28:2-316. Poto- 
mac Plaza Terraces, Inc. v. QSC Products, Inc., 
1994, 868 F.Supp. 346. Federal Civil Proce- 
dure^ 2510 

Fact issue regarding strict liability claim for 
damages by buyer of polyurethane coating used 
for roofing against manufacturer of coating pre- 
cluded summary judgment, notwithstanding 
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fact that clause in contract attempted to hold 
manufacturer and applicator harmless for any 
damages resulting from or arising out of leaks 
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or failures of roof. Potomac Plaza Terraces, 
Inc. v. QSC Products, Inc., 1994, 868 F.Supp. 
346. Federal Civil Procedure ^ 25 1 5 



§ 28:2—715. Buyer's incidental and consequential damages. 

(1) Incidental damages resulting from the seller's breach include expenses 
reasonably incurred in inspection, receipt, transportation and care and custody 
of goods rightfully rejected, any commercially reasonable charges, expenses or 
commissions in connection with effecting cover and any other reasonable 
expense incident to the delay or other breach. 

(2) Consequential damages resulting from the seller's breach include 

(a) any loss resulting from general or particular requirements and needs of 
which the seller at the time of contracting has reason to know and which 
could not reasonably be prevented by cover or otherwise; and 

(b) injury to person or property proximately resulting from any breach of 
warranty. 

(Dec. 30, 1963, 77 Stat. 668, Pub. L, 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provisions: Sub- 
section (2)(b) — Sections 69(7) and 70, Uni- 
form Sales Act. 
Changes: Rewritten. 
Purposes of Changes and New Matter: 

1 . Subsection (1) is intended to provide 
reimbursement for the buyer who incurs 
reasonable expenses in connection with 
the handling of rightfully rejected goods or 
goods whose acceptance may be justifiably 
revoked, or in connection with effecting 
cover where the breach of the contract lies 
in non-conformity or non-delivery of the 
goods. The incidental damages listed are 
not intended to be exhaustive but are 
merely illustrative of the typical kinds of 
incidental damage. 

2. Subsection (2) operates to allow the 
buyer, in an appropriate case, any conse- 
quential damages which are the result of 
the seller's breach. The "tacit agreement" 
test for the recovery of consequential dam- 
ages is rejected. Although the older rule 
at common law which made the seller 
liable for all consequential damages of 
which he had "reason to know" in ad- 
vance is followed, the liberality of that rule 
is modified by refusing to permit recovery 
unless the buyer could not reasonably have 
prevented the loss by cover or otherwise. 



Subparagraph (2) carries forward the pro- 
visions of the prior uniform statutory pro- 
vision as to consequential damages result- 
ing from breach of warranty, but modifies 
the rule by requiring first that the buyer 
attempt to minimize his damages in good 
faith, either by cover or otherwise. 

3. In the absence of excuse under the 
section on merchant's excuse by failure of 
presupposed conditions, the seller is liable 
for consequential damages in all cases 
where he had reason to know of the buy- 
er's general or particular requirements at 
the time of contracting. It is not neces- 
sary that there be a conscious acceptance 
of an insurer's liability on the seller's part, 
nor is his obligation for consequential 
damages limited to cases in which he fails 
to use due effort in good faith. 

Particular needs of the buyer must gen- 
erally be made known to the seller while 
general needs must rarely be made known 
to charge the seller with knowledge. 

Any seller who does not wish to take the 
risk of consequential damages has avail- 
able the section on contractual limitation 
of remedy. 

4. The burden of proving the extent of 
loss incurred by way of consequential 
damage is on the buyer, but the section on 
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liberal administration of remedies rejects 
any doctrine of certainty which requires 
almost mathematical precision in the 
proof of loss. Loss may be determined in 
any manner which is reasonable under the 
circumstances. 

5. Subsection (2)(b) states the usual 
rule as to breach of warranty, allowing 
recovery for injuries "proximately" result- 
ing from the breach. Where the injury 
involved follows the use of goods without 
discovery of the defect causing the dam- 
age, the question of "proximate" cause 
turns on whether it was reasonable for the 
buyer to use the goods without such in- 
spection as would have revealed the de- 
fects. If it was not reasonable for him to 
do so, or if he did in fact discover the 
defect prior to his use, the injury would 
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Note 2 

not proximately result from the breach of 
warranty. 

6. In the case of sale of wares to one in 
the business of reselling them, resale is 
one of the requirements of which the seller 
has reason to know within the meaning of 
subsection (2)(a). 
Cross References: 

Point 1: Section 2-608. 

Point 3: Sections 1-203, 2-615 and 
2-719. 

Point 4: Section 1-106. 
Definitional Cross References: 

"Cover". Section 2-712. 

"Goods". Section 1-201. 

"Person". Section 1-201. 

"Receipt" of goods. Section 2-103. 

"Seller". Section 2-103. 



Historical and Statutory Motes 

Prior Codifications 

1981 Ed.,§ 28:2-715. 
1973 Ed., § 28:2-715. 

Cross References 
Section References 

This section is referred to in §§ 28:2-712 and 28:2-713. 



Key Numbers 

Sales <3=>4 18. 

Westlaw Key Number Search: 343k41 



Library References 

Encyclopedias 

67AAm. Jur. 2d Sales § 1311. 

C.J.S. Sales §§ 396 to 397, 399 to 400. 



Notes of Decisions 



Actions precluding recovery 
Consequential damages 3 
Delay damages 4 
Measure of damages 2 



1 . Actions precluding recovery 

In view of fact that true strength of concrete 
would not be revealed until after 28-day curing 
period had elapsed, buyer's use oJ concrete 
originating at seller's plant even though tests 
performed at jobsite indicated that concrete 
contained air in excess of normal bounds did 
not constitute negligent or malicious act on part 
of buyer so as to absolve seller from breach of 
warranty. D.C.C.E. §§ 28:2-313 to 28:2-315, 
28:2-714, 28:2-715. Bevard v. Howat Concrete 
Co., C.A.D.C.1970, 433 F.2d 1202, 140 U.S.App. 
D.C, 96. Sales <^430 



2. Measure of damages 

Measure of consequential damages for breach 
of contract under Uniform Commercial Code 
does not differ from that developed in pre-UCC 
case law. D.C.C.E. §§ 16-3712, 28:2-711, 
28:2-713, 28:2-715, 28:2-715(1, 2). Bay Gen- 
eral Industries, Inc. v. Johnson, 1980, 418 A. 2d 
1050. Damages ©=> 117 

Where punch press was not delivered to les- 
sees or lessor-financer, where lessees succeeded 
in replacing punch press between six and eight 
months after sellers failed to deliver, and where 
specific performance for replevin was not realis- 
tic alternative, lessees were entitled to recover 
from sellers as damages, under third-party ben- 
eficiary theory, difference between cost of cover 
and contract price together with any incidental 
or consequential damages but less expenses 
saved in consequence of sellers' breach. 
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D.C.C.E. §§ 16-3712, 28:2-711, 28:2-713, 
28:2-715, 28:2-715(1, 2). Bay General Indus- 
tries, Inc. v. Johnson, 1980, 418 A.2d 1050. 
Replevin <§=> 76 

3. Consequential damages 

Where manufacturer seller had continuously 
exerted its best efforts to correct problem which 
caused turbine generator to suffer from exces- 
sive heat rate, and where turbine generator was 
still operative and where increased fuel costs 
due to heat rate were not excessive, damages for 
increased heat costs were consequential and not 
recoverable from manufacturer seller where 
warranty provision of sales contract specifically 
limited liability to replacement of parts. 
D.C.C.E. §§ 28:2-715, 28:2-719(2). Potomac 
Elec. Power Co. v. Westinghouse Elec. Corp., 
1974, 385 F.Supp. 572, reversed and remanded 
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527 F.2d 853, 174 U.S.App.D.C. 70. Sales <^> 
418(6) 

4. Delay damages 

In action by concrete subcontractor against 
concrete supplier for breaches of contract and 
warranty arising from delivery and use of defec- 
tive concrete, no error occurred in including 
"delay" damages, field overhead, even though 
project itself was completed on schedule, where 
there was no question that defect caused delay 
and that expenses resulting from need to keep 
facilities and personnel on site for extended 
period of time were incurred as result, subcon- 
tractor's calculations of cost of this delay were 
sufficiently detailed to support award, and these 
expenses were within ambit of Uniform Com- 
mercial Code section governing incidental dam- 
ages. D.C.C.E. § 28:2-715(1). District Con- 
crete Co., Inc. v. Bernstein Concrete Corp., 
1980, 418 A.2d 1030. Sales &=> 442(1) 



§ 28:2-7 16. Buyer's right to specific performance or replevin. 

(1) Specific performance may be decreed where the goods are unique or in 
other proper circumstances. 

(2) The decree for specific performance may include such terms and 
conditions as to payment of the price, damages, or other relief as the court 
may deem just. 

(3) The buyer has a right of replevin for goods identified to the contract if 
after reasonable effort he is unable to effect cover for such goods or the 
circumstances reasonably indicate that such effort will be unavailing or if the 
goods have been shipped under reservation and satisfaction of the security 
interest in them has been made or tendered. In the case of goods bought for 
personal, family, or household purposes, the buyer's right of replevin vests 
upon acquisition of a special property, even if the seller had not then 
repudiated or failed to deliver. 

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 
§ 201(c)(5), 47 DCR 7576.) 



-243, § 1; Oct. 26, 2000, D.C. Law 13-201, 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: Sec- 
tion 68, Uniform Sales Act. 
Changes: Rephrased. 

Purposes of Changes: To make it clear 
that: 

1. The present section continues in 
general prior policy as to specific perfor- 
mance and injunction against breach. 
However, without intending to impair in 
any way the exercise of the court's sound 
discretion in the matter, this Article seeks 
to further a more liberal attitude than 
some courts have shown in connection 



with the specific performance of contracts 
of sale. 

2. In view of this Article's emphasis on 
the commercial feasibility of replacement, 
a new concept of what are "unique" goods 
is introduced under this section. Specific 
performance is no longer limited to goods 
which are already specific or ascertained 
at the time of contracting. The test of 
uniqueness under this section must be 
made in terms of the total situation which 
characterizes the contract. Output and 
requirements contracts involving a partic- 
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ular or peculiarly available source or mar- 
ket present today the typical commercial 
specific performance situation, as con- 
trasted with contracts for the sale of heir- 
looms or priceless works of art which 
were usually involved in the older cases. 
However, uniqueness is not the sole basis 
of the remedy under this section for the 
relief may also be granted "in other proper 
circumstances" and inability to cover is 
strong evidence of "other proper circum- 
stances". 

3. The legal remedy of replevin is given 
to the buyer in cases in which cover is 
reasonably unavailable and goods have 
been identified to the contract. This is in 
addition to the buyer's right to recover 
identified goods under Section 2-502. 
For consumer goods, the buyer's right to 
replevin vests upon the buyer's acquisition 
of a special property, which occurs upon 
identification of the goods to the contract. 
See Section 2-501. Inasmuch as a se- 
cured party normally acquires no greater 
rights in its collateral that its debtor had 
or had power to convey, see Section 
2-403(1) (first sentence), a buyer who ac- 
quires a right to replevin under subsection 



(3) will take free of a security interest 
created by the seller if it attaches to the 
goods after the goods have been identified 
to the contract. The buyer will take free, 
even if the buyer does not buy in ordinary 
course and even if the security interest is 
perfected. Of course, to the extent that 
the buyer pays the price after the security 
interest attaches, the payments will consti- 
tute proceeds of the security interest. 

4. This section is intended to give the 
buyer rights to the goods comparable to 
the seller's rights to the price. 

5. If a negotiable document of title is 
outstanding, the buyer's right of replevin 
relates of course to the document not di- 
rectly to the goods. See Article 7, espe- 
cially Section 7-602. 

Cross References: 

Point 3: Section 2-502. 
Point 4: Section 2-709. 
Point 5: Article 7. 
Definitional Cross References: 

"Buyer". Section 2-103. 
"Goods". Section 1-201. 
"Rights." Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-716. 
1973 Ed., § 28:2-716. 

Effect of Amendments 

D.C, Law 13-201, enacLing a new Article 9 of 
the Uniform Commercial Code applicable July 



Historical and Statutory Notes 

1, 2001, made conforming amendments to this 
section applicable upon the same date. 



Legislative History of Laws 

For Law 13-201, see notes following 
§ 28:2-103. 



Cross References 
Section References 

This section is referred to in §§ 28:2^02 and 28:2-71 1. 

Library References 

Key Numbers Encyclopedias 

Sales C=>399. 67A Am. Jur. 2d Sales § 1 180. 

Westlaw Key Number Search: 343k399. CJ.S. Sales §§ 374, 389. 



657 



§28:2-717 



UNIFORM COMMERCIAL CODE 



§ 28:2-717. Deduction of damages from the price. 

The buyer on notifying the seller of his intention to do so may deduct all or 
any part of the damages resulting from any breach of the contract from any 
part of the price still due under the same contract. 

(Dec. 30, 1963, 77 Stat. 668, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: See 

Section 69(1 )(a), Uniform Sales Act. 
Purposes: 

1. This section permits the buyer to 
deduct from the price damages resulting 
from any breach by the seller and does not 
limit the relief to cases of breach of war- 
ranty as did the prior uniform statutory 
provision. To bring this provision into 
application the breach involved must be of 
the same contract under which the price 
in question is claimed to have been 
earned. 

2. The buyer, however, must give no- 
tice of his intention to withhold all or part 



of the price if he wishes to avoid a default 
within the meaning of the section on inse- 
curity and right to assurances. In con- 
formity with the general policies of this 
Article, no formality of notice is required 
and any language which reasonably indi- 
cates the buyer's reason for holding up his 
payment is sufficient. 

Cross Reference: 

Point 2: Section 2-609. 

Definitional Cross References: 

"Buyer", Section 2-103. 
"Notifies". Section 1-201. 



Historical and Statutory Notes 

Prior Codifications 

198.1 Ed., § 28:2-717. 
1973 Ed., § 28:2-717. 

Library References 
Key Numbers Encyclopedias 

Sales <&=> 188, 348. 67A Am. Jur. 2d Sales § 1271. 

Westlaw Key Number Searches: 343kl88; r js S 1 - §§ ?0Q 3S1 



343k348. 



Prejudgment interest 1 



Notes of Decisions 



1. Prejudgment interest 

In action by concrete subcontractor against 
concrete supplier for breaches of contract aris- 
ing from delivery and use of defective concrete, 
supplier was not entitled to prejudgment inter- 
est on its counterclaim of payment for concrete 
delivered, where contract itself authorized sub- 
contractor to deduct amount of any claim from 



payment to supplier, and even absent such 
clause, certain statute authorized subcontrac- 
tor's actions, and implicit in trial judge's finding 
for subcontractor was conclusion that subcon- 
tractor was not in breach of contract for with- 
holding payment, so that value of supplied con- 
crete was not liquidated debt "due and payable" 
until contract litigation was concluded. 
D.C.C.E. §§ 15-108, 28:2-717. District Con- 
crete Co., Inc. v. Bernstein Concrete Corp., 
1980, 418 A.2d 1030. Interest <^ 39(2.30) 



§ 28:2—718. Liquidation or limitation of damages; deposits. 

(1) Damages for breach by either party may be liquidated in the agreement 
but only at an amount which is reasonable in the light of the anticipated or 
actual harm caused by the breach, the difficulties of proof of loss, and the 
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inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. A 
term fixing unreasonably large liquidated damages is void as a penalty. 

(2) Where the seller justifiably withholds delivery of goods because of the 
buyer's breach, the buyer is entitled to restitution of any amount by which the 
sum of his payments exceeds 

(a) the amount to which the seller is entitled by virtue of terms liquidating 
the seller s damages in accordance with subsection (1), or 

(b) in the absence of such terms, twenty percent of the value of the total 
performance for which the buyer is obligated under die contract or $500, 
whichever is smaller. 

(3) The buyer's right to restitution under subsection (2) is subject to offset to 
the extent that the seller establishes 

(a) a right to recover damages under the provisions of mis article other 
than subsection (1), and 

(b) the amount or value of any benefits received by the buyer directly or 
indirectly by reason of the contract. 

(4) Where a seller has received payment in goods their reasonable value or 
the proceeds of their resale shall be treated as payments for the purposes of 
subsection (2); but if the seller has notice of the buyer's breach before reselling 
goods received in part performance, his resale is subject to the conditions laid 
down in this article on resale by an aggrieved seller (section 28:2-706). 

(Dec. 30, 1963, 77 Stat. 669, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. made between cases in which the payment 

Purposes: is to be applied on the price and those in 

1. Under subsection (1) liquidated which it is intended as security for perfor- 
damage clauses are allowed where the mance. Subsection (2) is applicable to 
amount involved is reasonable in the light any deposit or down or part payment. In 
of the circumstances of the case. The sub- the case of a deposit or turn in of goods 
section sets forth explicitly the elements to resold before the breach, the amount actu- 
be considered in determining the reason- ally received on the resale is to be viewed 
ableness of a liquidated damage clause. A as the deposit rather than the amount al- 
term fixing unreasonably large liquidated lowed the buyer for the trade in. Howev- 
damages is expressly made void as a pen- e r, if the seller knows of the breach prior 
ally. An unreasonably small amount to the resale of the goods turned in, he 
would be subject to similar criticism and must make reasonable efforts to realize 
might be stricken under the section on their true value, and this is assured by 
unconscionable contracts or clauses. requiring him to comply with the condi- 

2. Subsection (2) refuses to recognize a tions laid down in the section on resale by 
forfeiture unless the amount of the pay- an aggrieved seller. 

ment so forfeited represents a reasonable Cross References: 
liquidation of damages as determined un- 
der subsection (1). A special exception is 
made in the case of small amounts (20% of 

the price or $500, whichever is smaller) Definitional Cross References: 
deposited as security. No distinction is "Aggrieved party". Section 1-201. 
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Point 1: Section 2-302. 
Point 2: Section 2-706. 
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"Agreement". Section 1—201 . "Party". Section 1-201. 

"Buyer". Section 2-103. "Remedy". Section 1-201. 

"Goods". Section 2-105. "Seller". Section 2-103. 

"Notice". Section 1-201. "Term". Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-718. 
1973 Ed., § 28:2-718. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 28:2-316 and 28:2-601. 

Library References 

Key Numbers Encyclopedias 

Damages <3==>78(6). 67A Am. Jur. 2d Sales § 895. 

Westlaw Key Number Search: 115k78(6). CJ.S. Damages § 113, 

Notes of Decisions 

Consequential damages 1 increased heat costs were consequential and not; 

recoverable from manufacturer seller where 

1. Consequential damages warranty provision of sales contract specifically 

Where manufacturer seller had continuously " p ^b,hty to ^placement of parts. 

exerted its best efforts to correct problem which D.C.C.E. §§ 28:2-715, 28:2-719(2). Potomac 

caused turbine generator to suffer from exces- Elec - Power Co - v - Westinghouse Elec. Corp., 

sive heat rate, and where turbine generator was 1974, 385 F.Supp. 572, reversed and remanded 

still operative and where increased fuel costs 527 F.2d 853, 174 U.S.App.D.C. 70. Sales <&=> 

due to heat rate were not excessive, damages for 418(6) 

§ 28:2-719. Contractual modification or limitation of remedy. 

(1) Subject to the provisions of subsections (2) and (3) of this section and of 
the preceding section on liquidation and limitation of damages, 

(a) the agreement may provide for remedies in addition to or in substitu- 
tion for those provided in this article and may limit or alter the measure of 
damages recoverable under this article, as by limiting the buyer's remedies to 
return of the goods and repayment of the price or to repair and replacement 
of non-conforming goods or parts; and 

(b) resort to a remedy as provided is optional unless the remedy is 
expressly agreed to be exclusive, in which case it is the sole remedy. 

(2) Where circumstances cause an exclusive or limited remedy to fail of its 
essential purpose, remedy may be had as provided in this subtitle. 

(3) Consequential damages may be limited or excluded unless the limitation 
or exclusion is unconscionable. Limitation of consequential damages for injury 
to the person in the case of consumer goods is prima facie unconscionable but 
limitation of damages where the loss is commercial is not. 

(Dec. 30, 1963, 77 Stat. 669, Pub. L. 88-243, § 1.) 
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Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. 
Purposes: 

1. Under this section parties are left 
free to shape their remedies to their partic- 
ular requirements and reasonable agree- 
ments limiting or modifying remedies are 
to be given effect. 

However, it is of the very essence of a 
sales contract that at least minimum ade- 
quate remedies be available. If the parties 
intend to conclude a contract for sale 
within this Article they must accept the 
legal consequence that there be at least a 
fair quantum of remedy for breach of the 
obligations or duties outlined in the con- 
tract. Thus any clause purporting to mod- 
ify or limit the remedial provisions of this 
Article in an unconscionable manner is 
subject to deletion and in that event the 
remedies made available by this Article are 
applicable as if the stricken clause had 
never existed. Similarly, under subsection 
(2), where an ' apparently fair and reason- 
able clause because of circumstances fails 
in its purpose or operates to deprive either 
party of the substantial value of the bar- 
gain, it must give way to the general reme- 
dy provisions of this Article. 
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Note 1 



2. Subsection (l)(b) creates a presump- 
tion that clauses prescribing remedies are 
cumulative rather than exclusive. If the 
parties intend the term to describe the sole 
remedy under the contract, this must be 
clearly expressed. 

3. Subsection (3) recognizes the validi- 
ty of clauses limiting or excluding conse- 
quential damages but makes it clear that 
they may not operate in an unconscionable 
manner. Actually such terms are merely 
an allocation of unknown or undetermina- 
ble risks. The seller in all cases is free to 
disclaim warranties in the manner provid- 
ed in Section 2-316. 

Cross References: 

Point 1: Section 2-302. 
Point 3: Section 2-316. 
Definitional Cross References: 

"Agreement". Section 1-201. 
"Buyer". Section 2-103. 
"Conforming". Section 2-106. 
"Contract". Section 1-201. 
"Goods". Section 2-105. 
"Remedy". Section 1-201. 
"Seller". Section 2-103. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 28:2-719. 
1973 Ed.,§ 28:2-719. 

Cross References 
Section References 

This section is referred to in §§ 28:2-316 and 28:2-601. 



Key Numbers 

Sales @»4 18(6), 426. 



Library References 

Encyclopedias 

67A Am. Jur. 2d Sales § 909. 



Westlaw Key Number Searches: 343k418(6); r- t c c i kk i?-? ioi * io/i ^^ jm 

XA^XcAifr CJ.S. Sales ss 237, 281 to 284, 376, 402. 

Notes of Decisions 
Limitation of liability provisions 2 Limitation of remedy provisions 1 



1 . Limitation of remedy provisions 

Fact issue regarding whether exclusive reme- 
dy provided in contract for sale of roofing mate- 
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rials failed its essential purpose, precluding 
summary judgment for seller, was presented by 
buyer's contention that seller's proposal under 
remedy provision to "power wash" failed foam 
roofing system and reapply additional layer of 
coating would not only fail to repair leaks in 
roof but would compound present damage. 
D.C.Code 1981, § 28:2-719. Potomac Plaza 
Terraces, Inc. v. QSC Products, Inc., 1994, 868 
F.Supp. 346. Federal Civil Procedure <3=> 2510 

Seller who acted in bad faith may not claim 
benefit of limitation of remedy contained in 
contract for sale of goods that by itself would be 
valid. D.C.Code 1981, §§ 28:1-203, 

28:2-719(3). Potomac Plaza Terraces, Inc. v. 
QSC Products, Inc., 1994, 868 F.Supp. 346. 
Sales <£=> 426 

Under District of Columbia law, parties to 
contract for sale of goods may limit remedies 
available for breach of contract as long as pre- 
scribed remedy is exclusive and does not fail of 
its essential purpose. D.C.Code 1981, 
§ 28:2—7 19. Potomac Plaza Terraces, Inc. v. 
QSC Products, Inc., 1994, 868 F.Supp. 346. 
Sales ®» 426 

Under District of Columbia law, specification 
in contractual clause providing that buyer 
"agrees to accept repair referred to herein as 
[its] exclusive remedy and as the limit" of sell- 
er's liability fulfilled requirement that remedy 
provided for in contract by parties is intended 
to be exclusive. D.C.Code 1981, § 28:2-719. 
Potomac Plaza Terraces, Inc. v. QSC Products, 
Inc., 1994, 868 F.Supp. 346. Sales ®=> 426 

In determining whether exclusive remedy 
provided for in contract fulfills its essential pur- 
pose, courts look to violating party's compliance 
with already limited contractual remedy. 
D.C.Code 1981, § 28:2-719. Potomac Plaza 
Terraces, Inc. v. QSC Products, Inc., 1994, 868 
F.Supp. 346. Sales <3=> 426 

Under District of Columbia law, when exclu- 
sive remedy in contract for sale of goods is 
found to fail its essential purpose, parties are 
then free to seek any other remedies available 
under sales subtitle of Uniform Commercial 
Code. D.C.Code 1981, § 28:2-719(2). Poto- 
mac Plaza Terraces, Inc. v. QSC Products, Inc., 
1994, 868 F.Supp. 346. Sales <3=> 426 

Examination of exclusive remedy's ability to 
fulfill its essential purpose, as well as analysis of 
violating party's compliance with limited reme- 
dy, presents question of fact. D.C.Code 1981, 
§ 28:2-719. Potomac Plaza Terraces, Inc. v. 
QSC Products, Inc., 3 994, 868 F.Supp. 346. 
Sales ®» 445(1) 
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Fact that specifications for project, which 
were incorporated by reference into concrete 
subcontractor's requirements contract with con- 
crete supplier, provided for use of tear-out rem- 
edy to repair in-place, defective concrete roof 
did not mean that supplier was entitled to rely 
on tear-out remedy as only remedy contemplat- 
ed by parties, where applicable statute provides 
that even if remedy is specified in contract, it is 
optional unless agreement expressly makes it 
exclusive, and nowhere in contract did there 
appear designation of tear-out as exclusive rem- 
edy. D.C.C.E. §28:2-719(1). District Concrete 
Co., Inc. v. Bernstein Concrete Corp., 1980, 418 
A.2d 1030. Sales &» 426 

2. Limitation of liability provisions 

Fact issue was presented as to whether seller 
of roofing materials had broken its obligation of 
good faith and would be unable to claim benefit 
of clause in contract limiting its liability for 
damages which was not unconscionable, pre- 
cluding summary judgment in action by buyer, 
where buyer contended that seller acted in bad 
faith in its proposals to repair roof coatings 
pursuant to exclusive remedy in contract by 
seeking to repair by applying another layer of 
coating in violation of its own product specifica- 
tions and by never testing whether second appli- 
cation of coating would properly adhere to ex- 
isting layer of same coating. D.C.Code .1.981, 
§§ 28:1-203, 28:2-719(3). Potomac Plaza Ter- 
races, Inc. v. QSC Products, Inc., 1994, 868 
F.Supp. 346. Federal Civil Procedure <§=> 2510 

Under District of Columbia law, first test ap 
plied to clause in contract for sale of goods 
excluding liability for consequential damages on 
part of seller is whether clause is unconsciona- 
ble; if clause is not unconscionable, court's 
second inquiry in examining damage exclusion 
clause is whether party has broken its obligation 
of good faith in performance of contract. 
D.C.Code 1981, §§ 28:1-203, 28:2-719(3). Po- 
tomac Plaza Terraces, Inc. v. QSC Products, 
Inc., 1994, 868 F.Supp. 346. Sales ®=> 426 

Warranty and limitation of liability clauses 
which restrict buyer's remedies to repair and 
replacement of nonconforming parts and limit 
manufacturer seller's liability regardless of its 
negligence in causing such nonconformities are 
valid and enforceable. D.C.C.E. §§ 28:2-316(4), 
28:2-719(l)(a), (3). Potomac Elec. Power Co. 
v. Westinghouse Elec. Corp., 1974, 385 F.Supp, 
572, reversed and remanded 527 F.2d 853, 174 
U.S.App.D.C. 70. Sales <3=> 280 
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§ 28:2-720. Effect of "cancellation" or "rescission" on claims for anteced- 
ent breach. 

Unless the contrary intention clearly appears, expressions of "cancellation" 
or "rescission" of the contract or the like shall not be construed as a renuncia- 
tion or discharge of any claim in damages for an antecedent breach. 

(Dec. 30, 1963, 77 Stat. 669, Pub. L. 88-243, § 1.) 



Uniform Commercial Code Comment 
Prior Uniform Statutory Provision: None 
Purpose: 



This section is designed to safeguard a 
person holding a right of action from any 
unintentional loss of rights by the ill-ad- 
vised use of such terms as "cancellation", 
"rescission", or the like. Once a party's 
rights have accrued they are not to be 
lightly impaired by concessions made in 
business decency and without intention to 



forego them. Therefore, unless the cancel- 
lation of a contract expressly declares that 
it is "without reservation of rights", or the 
like, it cannot be considered to be a renun- 
ciation under this section. 
Cross Reference: 

Section 1-107. 
Definitional Cross References: 

"Cancellation". Section 2-106. 

"Contract". Section 1-201. 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 28:2-720. 
1973 Ed., § 28:2-720. 

Library References 
Key Numbers Encyclopedias 

Sales <3^94, 1 1 1, 131, 370, 405. 67A Am. Jur. 2d Sales § 857. 

Westlaw Key Number Searches: 343k94; C.J.S. Sales §§ 114, 147 to 149, 205, 363 to 

343klll; 343kl31; 343k370; 343k405. 364,395. 



Notes of Decisions 



In general 1 



1. In general 

Where buyer, although indicating rejection of 
goods, refused to return goods because of fear 
of violence at his warehouse in area of city 
affected by rioting, fact that seller was at first 



willing to take back goods and, in effect, cancel 
contract rather than file an action for the price 
did not bar subsequent action for price follow- 
ing buyers inaction. D.C.C.E. §§ 28:1-204(3), 
28:2-106(4), 28:2-602(1), 28:2-703(0, 

28:2-709(1) (a), 28:2-720. Robinson v. Jona- 
than Logan Financial, 1971, 277 A. 2d 115. 
Sales <^ 199 



§ 28:2-721. Remedies for fraud. 

Remedies for material misrepresentation or fraud include all remedies avail- 
able under this article for nonfraudulent breach. Neither rescission or a claim 
for rescission of the contract for sale nor rejection or return of the goods shall 
bar or be deemed inconsistent with a claim for damages or other remedy. 

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1.) 



663 



§28:2-721 



UNIFORM COMMERCIAL CODE 



Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: To correct the situation by 
which remedies for fraud have been more 
circumscribed than the more modern and 
mercantile remedies for breach of warran- 
ty. Thus the remedies for fraud are ex- 
tended by this section to coincide in scope 
with those for non-fraudulent breach. 
This section thus makes it clear that nei- 



ther rescission of the contract for fraud 
nor rejection of the goods bars other reme- 
dies unless the circumstances of the case 
make the remedies incompatible. 
Definitional Cross References: 

"Contract for sale". Section 2-106. 
"Goods". Section 1-201. 
"Remedy", Section 1-201. 



Prior Codifications 

1981 Ed., § 28:2-721. 
1973 Ed., § 28:2-721. 



Key Numbers 
Fraud <3=>32. 
Sales<®^37. 
West] aw Key 
343k37. 



Historical and Statutory Notes 



Library References 



Number Searches: 184k32; 



Encyclopedias 

67A Am. Jur. 2d Sales § 859. 
C.J.S. Fraud §§ 4, 64. 
CJ.S. Sales §§ 50,52. 



§ 28:2-722. Who can sue third parties for injury to goods. 

Where a third party so deals with goods which have been identified to a 
contract for sale as to cause actionable injury to a party to that contract 

(a) a right of action against the third party is in either party to the contract 
for sale who has title to or a security interest or a special property or an 
insurable interest in the goods; and if the goods have been destroyed or 
converted a right of action is also in the party who either bore the risk of loss 
under the contract for sale or has since the injury assumed that risk as 
against the other; 

(b) if at the time of the injury the party plaintiff did not bear the risk of loss 
as against the other party to the contract for sale and there is no arrangement 
between them for disposition of the recovery, his suit or settlement is, subject 
to his own interest, as a fiduciary for the other party to the contract; 

(c) either party may with the consent of the other sue for the benefit of 
whom it may concern. 

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1.) 



Prior Uniform Statutory Provision: None. 

Purposes: To adopt and extend somewhat 
the principle of the statutes which provide 
for suit by the real party in interest. The 
provisions of this section apply only after 
identification of the goods. Prior to that 
time only the seller has a right of action. 
During the period between identification 
and final, acceptance (except in the case of 



Uniform Commercial Code Comment 

revocation of acceptance) it is possible for 

both parties to have the right of action. 

Even after final acceptance both parties 

may have the right of action if the seller 

retains possession or otherwise retains an 

interest. 

Definitional Cross References: 

"Action". Section 1-20.1. 

"Buyer". Section 2-103. 
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"Contract for sale". Section 2-106. "Rights". Section 1-201. 

"Goods". Section 2-105. "Security interest". Section 1-201. 

"Party". Section 1-201. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-722. 
1973 Ed.,§ 28:2-722. 



Library References 
Key Numbers Encyclopedias 

Sales <3^224, 232. 67 A m. Jur. 2d Sales § 410. 

Westlaw Key Number Searches: 343k224; r y s Sales § 222 

343k232. 

Notes of Decisions 

Joint tortfeasors 1 merit with one, the remaining defendants are 

entitled to have that settlement credited against 

1 Joint tortfeasors their joint liability as a "Snowden credit." John- 

Where plaintiff originally sued 3 alleged tort- son \?°™f rAmt i a \l^: Credit Uni ° n ' 1U 
feasors but later entered into a consent judg- WLR 2297 (Super. Ct. 1983). 

§ 28:2—723. Proof of market price: time and place. 

(1) If an action based on anticipatory repudiation comes to trial before the 
time for performance with respect to some or all of the goods, any damages 
based on market price (section 28:2-708 or section 28:2-713) shall be deter- 
mined according to the price of such goods prevailing at the time when the 
aggrieved party learned of the repudiation. 

(2) If evidence of a price prevailing at the times or places described in this 
article is not readily available the price prevailing within any reasonable time 
before or after the time described or at any other place which in commercial 
judgment or under usage of trade would serve as a reasonable substitute for the 
one described may be used, making any proper allowance for the cost of 
transporting the goods to or from such other place. 

(3) Evidence of a relevant price prevailing at a time or place other than the 
one described in this article offered by one party is not admissible unless and 
until he has given the other party such notice as the court finds sufficient to 
prevent unfair surprise. 

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision: None. current in other comparable markets or at 
Purposes: To eliminate the most obvious other times comparable to the one in ques- 
difficulties arising in connection with the tion. In accordance with the general prin- 
determination of market price, when that ciple of this Article against surprise, how- 
is stipulated as a measure of damages by ever > a Party intending to offer evidence of 
some provision of this Article. Where the such a substitute price must give suitable 
appropriate market price is not readily notice to the other party, 
available the court is here granted reason- This section is not intended to exclude 
able leeway in receiving evidence of prices the use of any other reasonable method of 
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determining market price or of measuring 
damages if the circumstances of the case 
make this necessary. 

Definitional Cross References: 

"Action". Section 1-201. 



"Aggrieved party". Section 1-201. 
"Goods". Section 2-105. 
"Notifies". Section 1-201. 
"Party". Section 1-201. 
"Reasonable time". Section 1-204. 
"Usage of trade". Section 1-205. 



Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 28:2-723. 
1973 Ed., § 28:2-723. 

Cross References 
Section References 

This section is referred to in §§ 28:2-708 and 28:2-713. 



Key Numbers 

Sales ^384(2), 418(2). 

Westlavv Kev Number Searches: 343k384(2); 
343k418(2). 



Library References 

Encyclopedias 

67A Am. Jur. 2d Sales § 892. 

CJ.S. Sales §§ 363, 365 to 366, 397 to 398. 



§ 28:2-724. Admissibility of market quotations. 

Whenever the prevailing price or value of any goods regularly bought and 
sold in any established commodity market is in issue, reports in official 
publications or trade journals or in newspapers or periodicals of general 
circulation published as the reports of such market shall be admissible in 
evidence. The circumstances of the preparation of such a report may be shown 
to affect its weight but not its admissibility. 

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1; Apr. 9, 1997, D.C. Law 11-255, 
§ 27(oo), 44DCR1271.) 

Uniform Commercial Code Comment 



Prior Uniform Statutory Provision: None. 
Purposes: To make market quotations ad- 
missible in evidence while providing for a 
challenge of the material by showing the 
circumstances of its preparation. 

No explicit provision as to the weight to 
be given to market quotations is contained 
in this section, but such quotations, in the 
absence of compelling challenge, offer an 
adequate basis for a verdict. 

Market quotations are made admissible 
when the price or value of goods traded 
"in any established market" is in issue. 
The reason of the section does not require 
that the market be closely organized in the 
manner of a produce exchange. It is suffi- 
cient if transactions in the commodity are 



frequent and open enough to make a mar- 
ket established by usage in which one 
price can be expected to affect another 
and in which an informed report of the 
range and trend of prices can be assumed 
to be reasonably accurate. 

This section does not in any way intend 
to limit or negate the application of similar 
rules of admissibility to other material, 
whether by action of the courts or by stat- 
ute. The purpose of the present section is 
to assure a minimum of mercantile admin- 
istration in this important situation and 
not to limit any liberalizing trend in mod- 
ern law. 



Definitional Cross Reference: 
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"Goods". Section 2-105. 

Historical and Statutory Notes 

Prior Codifications f erred to the Committee of the Whole. The Bill 

1981 Ed., § 28:2-724. was adopted on first and second readings on 

1973 Ed. § 28:2-724. November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 

Legislative History of Laws 24, 1996, it was assigned Act No. 11-519 and 

Law 11-255, the "Second Technical Amend- transmitted to both Houses of Congress for its 

rnents Act of 1996," was introduced in Council review. D.C. Law 11-255 became effective on 

and assigned Bill No. 11-905, which was re- April 9, 1997. 

Library References 
Key Numbers Encyclopedias 

Evidence ®=>361. 67A Am. Jur. 2d Sales § 889. 

Westlaw Key Number Search: 157k361. C.J.S. Evidence §§ 1003 to 1004, 1009. 

§ 28:2-725. Statute of limitations in contracts for sale. 

(1) An action for breach of any contract for sale must be commenced within 
four years after the cause of action has accrued. By the original agreement the 
parties may reduce the period of limitation to not less than one year but may 
not extend it. 

(2) A cause of action accrues when the breach occurs, regardless of the 
aggrieved party's lack of knowledge of the breach. A breach of warranty 
occurs when tender of delivery is made, except that where a warranty explicitly 
extends to future performance of the goods and discovery of the breach must 
await the time of such performance the cause of action accrues when the 
breach is or should have been discovered. 

(3) Where an action commenced within the time limited by subsection (1) is 
so terminated as to leave available a remedy by another action for the same 
breach such other action may be commenced after the expiration of the time 
limited and within six months after the termination of the first action unless the 
termination resulted from voluntary discontinuance or from dismissal for 
failure or neglect to prosecute. 

(4) This section does not alter the law on tolling of the statute of limitations 
nor does it apply to causes of action which have accrued before this subtitle 
becomes effective. 

(Dec. 30, 1963, 77 Stat. 670, Pub. L. 88-243, § 1.) 

Uniform Commercial Code Comment 

Prior Uniform Statutory Provision; None, the transaction occurred. This Article 
Purposes: To introduce a uniform statute takes sales contracts out of the general 
of limitations for sales contracts, thus laws limiting the time for commencing 
eliminating the jurisdictional variations contractual actions and selects a four year 
and providing needed relief for concerns period as the most appropriate to modern 
doing business on a nationwide scale business practice. This is within the nor- 
whose contracts have heretofore been gov- mal commercial record keeping period, 
erned by several different periods of limi- Subsection (1) permits the parties to re- 
lation depending upon the state in which duce the period of limitation. The mini- 
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mum period is set at one year. The par- 
ties may not, however, extend the statutory 
period. 

Subsection (2), providing that the cause 
of action accrues when the breach occurs, 
states an exception where the warranty 
extends to future performance. 

Subsection (3) states the saving provi- 
sion included in many state statutes and 
permits an additional short period for 
bringing new actions, where suits begun 
within the four year period have been ter- 
minated so as to leave a remedy still avail- 
able for the same breach. 

Subsection (4) makes it clear that this 
Article does not purport to alter or modify 



in any respect the law on tolling of the 
Statute of Limitations as it now prevails in 
the various jurisdictions. 

Definitional Cross References: 

"Action". Section 1-201. 
"Aggrieved party". Section 1-201. 
"Agreement". Section 1-201. 
"Contract for sale". Section 2-106. 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Remedy". Section 1-201. 
"Term". Section 1-201. 
"Termination". Section 2-106. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2-725. 
1973 Ed., § 28:2-725. 



Section References 

This section is referred to in § 12-301. 



Cross References 



Key Numbers 

Limitation of Actions ©=>24(4), 46(9). 

Sales @=»350, 374, 394, 409, 431. 

Westlaw Key Number Searches: 241k24(4); 

241k46(9); 343k350; 343k374; 343k394; 

343k409; 343k431. 



Library References 

Encyclopedias 

67A Am. Jur. 2d Sales § 929. 

C.J.S. Limitations of Actions §§ 61, 140. 

C.J.S. Sales §§ 290, 327, 377. 



Notes of Decisions 



In general 1 

Choice of law 2 

Commencement of limitations period, generally 

3 
Counterclaims 7 
Date that breach occurs 4 
Discovery rule 5 
Fraudulent concealment 6 



1 . In general 

Elevator passenger's claims for breach of ex- 
press and implied warranties, based on injuries 
she sustained in 1983 when elevator car alleg- 
edly dropped several inches as she was entering 
car with wheelchair, were barred by four-year 
limitations period of Uniform Commercial Code 
against contractor whose predecessor in inter- 
est "modernized" the car in 1959, in that con- 
tractor had no contact with car after its mod- 
ernization in 1959, and there were no explicit 



or implied warranties made at time of modern- 
ization. D.C.Code 1981, § 28:2-725(2). Britt 
v. Schindler Elevator Corp., 1986, 637 F.Supp. 
734. Limitation Of Actions <3=> 3 1 

2. Choice of law 

District court for the District of Columbia was 
required to apply District of Columbia statute of 
limitations, in diversity case in which plaintiffs 
asserted breach of warranty claim arising from 
allegedly defective forklift. U.C.C. § 2-725; 
D.C.Code 1981, § 28:2-725; Md.Code, Com- 
mercial Law § 2-725. Hull v. Eaton Corp., 
C.A.D.C.1987, 825 F.2d 448, 263 U.S.App.D.C. 
311. Federal Courts ©=> 423 

3. Commencement of limitations period, gen- 

erally 

Statute of limitations in action for breach of 
contract, including breach of warranty, runs 
from time of breach or completion of contract. 
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D.C.C.E. §§ 12-301, 28:2-725(1, 2, 4). Sears, 
Roebuck & Co. v. Goudie, 1972, 290 A.2d 826, 
certiorari denied 93 S.Ct. 523, 409 U.S. 1049, 
34 L.Ed.2d 501. Limitation Of Actions &* 47(1) 

4. Date that breach occurs 

Under District of Columbia code provision 
that cause of action for breach of contract ac- 
crues when breach occurs, regardless of ag- 
grieved party's lack of knowledge, discovery 
rule is not applicable to breach of warranty 
claim. D.C.Code 1981, § 28:2-725. Hull v. 
Eaton Corp., C.A.D.C.1987, 825 F.2d 448, 263 
U.S.App.D.C. 311. Limitation Of Actions ©=> 
95(9) 

Provision of Uniform Commercial Code, pro- 
viding that date of breach occurs when tender 
of delivery is made absent explicit warranties 
regarding future performance of the goods, ap- 
plies only when warranty explicitly extends to 
future performance and does not apply to im- 
plied warranties. D.C.Code 1981, 
§ 28:2-725(2). Britt v. Schindler Elevator 
Corp., 1986, 637 F.Supp. 734. Limitation Of 
Actions <3=> 49(7) 

5. Discovery rule 

Discovery rule did not apply to District of 
Columbia statute of limitations governing 
breach of warranty products liability claims 
arising under Uniform Commercial Code. 
D.C.Code 1981, § 28:2-725(1, 2). Long v. 
Sears Roebuck & Co., 1995, 877 F.Supp. 8. 
Limitation Of Actions <$=> 95(9) 

6. Fraudulent concealment 

Under doctrine of fraudulent concealment, 
time to bring action does not begin to run until 
plaintiff discovers, or by reasonable diligence 
could have discovered, basis of lawsuit. Walsh 
v. Ford Motor Co., 1985, 616 F.Supp. 1170. 
Limitation Of Actions ©=> 1 04 ( 1 ) 

Vehicle owners who did not experience any 
park-to-reverse incidents until after announce- 
ment of National Highway Traffic and Safety 
Administration investigation of vehicles were 
not guilty of lack of due diligence; thus, under 
doctrine of fraudulent concealment, claims 
against manufacturer brought by owners who 
bought vehicles more than four years before 
bringing of action but who did not experience 



§ 28:2-725 

Note 7 

any incidents until after announcement of inves- 
tigation were not barred by limitations. U.C.C. 
§ 2-725. Walsh v. Ford Motor Co., 1985, 616 
F.Supp. 1170. Limitation Of Actions @=> 104(1) 

7. Counterclaims 

To extent that amended, reinstated counter- 
claim stated cause of action which was for first 
time being asserted, it could not relate back for 
limitation purposes. D.C.C.E. §§ 12-301, 
28:2-725(1, 2, 4); D.C.C.E. SCR, Civil Rule 
15(c). Sears, Roebuck & Co. v. Goudie, 1972, 
290 A.2d 826, certiorari denied 93 S.Ct. 523, 
409 U.S. 1049, 34 L.Ed.2d 501. Limitation Of 
Actions ©= 129 

Where, in actions for amount due on contract, 
amended, reinstated counterclaim stated in part 
a cause of action which could not relate back 
and was barred by limitation, but claim was 
also asserted as matter of defense, trial court's 
findings in favor of counterclaimant were sus- 
tained and by operation of law were treated as 
defeating amount allegedly due and owing on 
account. D.C.C.E. §§ 12-301, 28:2-725(1, 2, 4); 
D.C.C.E. SCR, Civil Rule 15(c). Sears, Roebuck 
& Co. v. Goudie, 1972, 290 A.2d 826, certiorari 
denied 93 S.Ct. 523, 409 U.S. 1049, 34 L.Ed.2d 
501. Limitation Of Actions <3=> 40( 1 ) 

Where claim of breach of contract was assert- 
ed both as matter of defense, i. e., recoupment 
and as affirmative cause of action on counter- 
claim it was to be tested by statute of limitations 
to extent that it went beyond matters of defense. 
D.C.C.E. §§ 12-301, 28:2-725(1, 2, 4); D.C.C.E. 
SCR, Civil Rule 15(c). Sears, Roebuck & Co. v. 
Goudie, 1972, 290 A. 2d 826, certiorari denied 
93 S.Ct. 523, 409 U.S. 1049, 34 L.Ed.2d 501. 
Limitation Of Actions ©=> 41 

Whether defendant whose counterclaim had 
been dismissed was reasserting same claim and 
whether she had been diligently pursuing her 
cause of action were matters which in trial 
court's discretion could be considered in allow- 
ing reinstatement of counterclaim. D.C.C.E. 
SCR, Civil Rule 15(c); D.C.C.E. §§ 12-301, 
28:2-725(1, 2, 4). Sears, Roebuck & Co. v. 
Goudie, 1972, 290 A. 2d 826, certiorari denied 
93 S.Ct. 523, 409 U.S. 1049, 34 L.Ed.2d 501. 
Pretrial Procedure @=> 696.1 
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Article 2A 
Leases. 

Part 1. General Provisions. 

Section 

28:2A-101. Short title. 

28:2A-102. Scope. 

28:2A-103. Definitions and index of definitions. 

28.2A-104. Leases subject to other law. 

28:2A-105. Territorial application of article to goods covered by certificate of title. 

28:2A-106. Limitation on power of parties to consumer lease to choose applicable law 

and judicial forum. 

28:2A-107. Waiver or renunciation of claim or right after default. 

28:2A-108. Unconscionability, 

28:2A-109. Option to accelerate at will. 

Part 2. Formation and Construction of Lease Contract. 

28:2A-201 . Statute of frauds. 

28:2A-202. Final written expression: parol or extrinsic evidence. 

28:2A-203. Seals inoperative. 

28:2A-204. Formation in general. 

28:2A-205. Firm offers. 

28:2A-206. Offer and acceptance in formation of lease contract. 

28:2A-207. Course of performance or practical construction. 

28:2A-208. Modification, rescission, and waiver. 

28:2A-209. Lessee under finance lease as beneficiary of supply contract. 

28:2A-210. Express warranties. 

28:2A-211. Warranties against interference and against infringement; lessee's obli- 
gation against infringement. 

28:2A-212. Implied warranty of merchantability. 

28:2A-213. Implied warranty of fitness for particular purpose. 

28:2A-214. Exclusion or modification of warranties. 

28:2A-215. Cumulation and conflict of warranties express or implied. 

28:2A-216. Third party beneficiaries of express and implied warranties. 

28:2A-217. Identification. 

28:2A-218. Insurance and proceeds. 

28:2A-2l9. Risk of loss. 

28:2A-220. Effect of default on risk of loss. 

28:2A-221. Casualty to identified goods. 

Part 3. Effect of Lease Contract. 

28:2A-301. Enforceability of lease contract. 
28:2A-302. Title to and possession of goods. 
28:2A-303. Alienability of party's interest under lease contract or of lessor's residual 

interest in goods; delegation of performance; transfer of rights. 
28:2A-304. Subsequent lease of goods by lessor. 
28:2A-305. Sale or sublease of goods by lessee. 
28:2A-306. Priority of certain liens arising by operation of law. 
28:2A-307. Priority of liens arising by attachment or levy on, security interests in, and 

other claims to goods. 
28:2A-308. Special rights of creditors. 

28:2A-309. Lessor's and lessee's rights when goods become fixtures. 
28:2A-3.10. Lessor's and lessee's rights when goods become accessions. 
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Section 

28:2A-3 1 1 . Priority subject to subordination. 

Part 4. Performance of Lease Contract: Repudiated, Substituted, and Excused. 

28:2A-401. Insecurity: adequate assurance of performance. 

28:2A-402. Anticipatory repudiation. 

28:2A-403. Retraction of anticipatory repudiation. 

28:2A-404. Substituted performance. 

28:2A-405. Excused performance. 

28:2A-406. Procedure on excused performance. 

28:2A-407. Irrevocable promises: finance leases. 

Part 5. Default. 
A. In General. 

28:2A-501. Default: procedure. 

28:2A-502. Notice after default. 

28:2A-503. Modification or impairment of rights and remedies. 

28:2A-504. Liquidation of damages. 

28:2A-505. Cancellation and termination and effect of cancellation, termination, rescis- 
sion, or fraud on rights and remedies. 

28:2A-506. Statute of limitations. 

28:2A-507. Proof of market rent: time and place. 

B. Default By Lessor. 

28:2A-508. Lessee's remedies. 

28:2A-509. Lessee's rights on improper delivery; rightful rejection. 

28:2A-510. Installment lease contracts: rejection and default. 

28:2A-5 1 1. Merchant lessee's duties as to rightfully rejected goods. 

28:2A-512. Lessee's duties as to rightfully rejected goods. 

28:2A-5 1.3. Cure by lessor of improper tender or. delivery; replacement. 

28:2A-514. Waiver of lessee's objections. 

28:2A-515. Acceptance of goods. 

28:2A-51.6. Effect of acceptance of goods; notice of default; burden of establishing 
default after acceptance; notice of claim or litigation to person answera- 
ble over. 

2 8 : 2 A-5 1 7 . Revocation of acceptance of goods. 

28:2A-518. Cover; substitute goods. 

28:2A-519. Lessee's damages for nondelivery, repudiation, default, and breach of 
warranty in regard to accepted goods. 

28:2A-520. Lessee's incidental and consequential damages. 

28:2A-521. Lessee's right to specific performance or replevin. 

28:2A-522. Lessee's right to goods on lessor's insolvency. 

C. Default By Lessee. 

28:2A-523. Lessor's remedies. 

28:2A-524. Lessor's right to identify goods to lease contract. 
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28:2A-528. Lessor's damages for nonacceptance, failure to pay, repudiation, or other 
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Part 1. General Provisions. 



§ 28:2 A- 101. Short title. 

This article shall be known and may be cited as the Uniform Commercial 
Code — Leases. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Rationale for Codification: 

There are several reasons for codifying 
the law with respect to leases of goods. 
An analysis of the case law as it applies to 
leases of goods suggests at least three sig- 
nificant issues to be resolved by codifica- 
tion. First, what is a lease? It is neces- 
sary to define lease to determine whether a 
transaction creates a lease or a security 
interest disguised as a lease. If the trans- 
action creates a security interest disguised 
as a lease, the lessor will be required to 
file a financing statement or take other 
action to perfect its interest in the goods 
against third parties. There is no such 
requirement with respect to leases. Yet 
the distinction between a lease and a secu- 
rity interest disguised as a lease is not 
clear. Second, will the lessor be deemed 
to have made warranties to the lessee? If 
the transaction is a sale the express and 
implied warranties of Article 2 of the Uni- 
form Commercial Code apply. However, 
the warranty law with respect to leases is 
uncertain. Third, what, remedies are 
available to the lessor upon the lessee's 
default? If the transaction is a security 
interest disguised as a lease, the answer is 
stated in Part 5 of the Article on Secured 
Transactions (Article 9). There is no clear 
answer with respect to leases. 

There are reasons to codify the law with 
respect to leases of goods in addition to 
those suggested by a review of the report- 
ed cases. The answer to this important 
question should not be limited to the is- 
sues raised in these cases. Is it not also 
proper to determine the remedies avail- 
able to the lessee upon the lessor's default? 
It is, but that issue is not reached through 
a review T of the reported cases. This is 
only one of the many issues presented in 



structuring, negotiating and documenting 
a lease of goods. 

Statutory Analogue: 

After it was decided to proceed with the 
codification project, the drafting commit- 
tee of the National Conference of Commis- 
sioners on Uniform State Laws looked for 
a statutory analogue, gradually narrowing 
the focus to the Article on Sales (Article 2) 
and the Article on Secured Transactions 
(Article 9). A review of the literature with 
respect to the sale of goods reveals that 
Article 2 is predicated upon certain as- 
sumptions: Parties to the sales transac- 
tion frequently are without counsel; the 
agreement of the parties often is oral or 
evidenced by scant writings; obligations 
between the parties are bilateral; applica- 
ble law is influenced by the need to pre- 
serve freedom of contract. A review of the 
literature with respect to personal proper- 
ty security law reveals that Article 9 is 
predicated upon very different assump- 
tions: Parties to a secured transaction reg- 
ularly are represented by counsel; the 
agreement of the parties frequently is re- 
duced to a writing, extensive in scope; the 
obligations between the parties are essen- 
tially unilateral; and applicable law seri- 
ously limits freedom of contract. 

The lease is closer in spirit and form to 
the sale of goods than to the creation of a 
security interest. While parties to a lease 
are sometimes represented by counsel and 
their agreement is often reduced to a writ- 
ing, the obligations of the parties are bilat- 
eral and the common law of leasing is 
dominated by the need to preserve free- 
dom of contract. Thus the drafting com- 
mittee concluded that Article 2 was the 
appropriate statutory analogue. 

Issues: 
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The drafting committee then identified 
and resolved several issues critical to codi- 
fication: 

Scope: The scope of the Article was 
limited to leases (Section 2A-102). There 
was no need to include leases intended as 
security, i.e., security interests disguised as 
leases, as they are adequately treated in 
Article 9. Further, even if leases intended 
as security were included, the need to pre- 
serve the distinction would remain, as pol- 
icy suggests treatment significantly differ- 
ent from that accorded leases. 

Definition of Lease: Lease was defined 
to exclude leases intended as security (Sec- 
tion 2A-103(l)(j)). Given the litigation to 
date a revised definition of security inter- 
est was suggested for inclusion in the Act. 
(Section 1-201(37)). This revision sharp- 
ens the distinction between leases and se- 
curity interests disguised as leases. 

Filing: The lessor was not required to 
file a financing statement against the les- 
see or take any other action to protect the 
lessor's interest in the goods (Section 
2A-301). The refined definition of securi- 
ty interest will more clearly signal the 
need to file to potential lessors of goods. 
Those lessors who are concerned will file a 
protective financing statement (Section 
9-408). 

Warranties: All of the express and im- 
plied warranties of the Article on Sales 
(Article 2) were included (Sections 2A-210 
through 2A-216), revised to reflect differ- 
ences in lease transactions. The lease of 
goods is sufficiently similar to the sale of 
goods to justify this decision. Further, 
many courts have reached the same deci- 
sion. 

Certificate of Title Laws: Many leasing 
transactions involve goods subject to cer- 
tificate of title statutes. To avoid conflict 
with those statutes, this Article is subject 
to them (Section 2A-104(l)(a)). 

Consumer Leases: Many leasing trans- 
actions involve parties subject to consum- 
er protection statutes or decisions. To 
avoid conflict with those laws this Article 
is subject to them to the extent provided in 
(Section 2A-104(l)(c) and (2)). Further, 



certain consumer protections have been 
incorporated in the Article. 

Finance Leases: Certain leasing trans- 
actions substitute the supplier of the 
goods for the lessor as the party responsi- 
ble to the lessee with respect to warran- 
ties and the like. The definition of fi- 
nance lease (Section 2A-103(l)(g)) was 
developed to describe these transactions. 
Various sections of the Article implement 
the substitution of the supplier for the les- 
sor, including Sections 2A-209 and 
2A-407. No attempt was made to fashion 
a special rule where the finance lessor is 
an affiliate of the supplier of goods; this 
is to be developed by the courts, case by 
case. 

Sale and Leaseback: Sale and leaseback 
transactions are becoming increasingly 
common. A number of state statutes treat 
transactions where possession is retained 
by the seller as fraudulent per se or prima 
facie fraudulent. That position is not in 
accord with modern practice and thus is 
changed by the Article "if the buyer 
bought for value and in good faith" (Sec- 
tion 2A-308(3)). 

Remedies: The Article has not only pro- 
vided for lessor's remedies upon default by 
the lessee (Sections 2A-523 through 
2A-531), but also for lessee's remedies 
upon default by the lessor (Sections 
2A-508 through 2A-522). This is a signifi- 
cant departure from Article 9, which pro- 
vides remedies only for the secured party 
upon default by the debtor. This differ- 
ence is compelled by the bilateral nature 
of the obligations between the parties to a 
lease. 

Damages: Many leasing transactions are 
predicated on the parties' ability to stipu- 
late an appropriate measure of damages in 
the event of default. The rule with respect 
to sales of goods (Section 2-718) is not 
sufficiently flexible to accommodate this 
practice. Consistent with the common 
law emphasis upon freedom to contract, 
the Article has created a revised rule that 
allows greater flexibility with respect to 
leases of goods (Section 2A-504(1)). 

History: 
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This Article is a revision of the Uniform 
Personal Property Leasing Act, which was 
approved by the National Conference of 
Commissioners on Uniform State Laws in 
August, 1985. However, it was believed 
that the subject matter of the Uniform 
Personal Property Leasing Act would be 
better treated as an article of this Act. 
Thus, although the Conference promulgat- 
ed the Uniform Personal Property Leasing 
Act as a Uniform Law, activity was held in 
abeyance to allow time to restate the Uni- 
form Personal Property Leasing Act as Ar- 
ticle 2A. 

In August, 1986 the Conference ap- 
proved and recommended this Article (in- 
cluding conforming amendments to Article 
1 and Article 9) for promulgation as an 
amendment to this Act. In December, 
1986 the Council of the American Law 
Institute approved and recommended this 
Article (including conforming amend- 
ments to Article 1 and Article 9), with 
official comments, for promulgation as an 
amendment to this Act, In March, 1987 
the Permanent Editorial Board for the 
Uniform Commercial Code approved and 
recommended this Article (including con- 
forming amendments to Article 1 and Arti- 
cle 9), with official comments, for promul- 
gation as an amendment to this Act. In 
May, 1987 the American Law Institute ap- 
proved and recommended this Article (in- 
cluding conforming amendments to Article 
1 and Article 9), with official comments, 
for promulgation as an amendment to this 
Act. In August, 1987 the Conference con- 
firmed its approval of the final text of this 
Article. 

Upon its initial promulgation, Article 2A 
was rapidly enacted in several states, was 
introduced in a number of other states, 
and underwent bar association, law revi- 
sion commission and legislative study in 
still further states. In that process debate 
emerged, principally sparked by the study 
of Article 2A by the California Bar Associa- 
tion, California's non-uniform amend- 
ments to Article 2A, and articles appearing 
in a symposium on Article 2A published 
after its promulgation in the Alabama Law 



Review. The debate chiefly centered on 
whether Article 2A had struck the proper 
balance or was clear enough concerning 
the ability of a lessor to grant a security 
interest in its leasehold interest and in the 
residual, priority between a secured party 
and the lessee, and the lessor's remedy 
structure under Article 2A. 

This debate over issues on which reason- 
able minds could and did differ began to 
affect the enactment effort for Article 2A in 
a deleterious manner. Consequently, the 
Standby Committee for Article 2A, com- 
posed predominantly of the former mem- 
bers of the drafting committee, reviewed 
the legislative actions and studies in the 
various states, and opened a dialogue with 
the principal proponents of the non-uni- 
form amendments. Negotiations were 
conducted in conjunction with, and were 
facilitated by, a study of the uniform Arti- 
cle and the non- uniform Amendments by 
the New York Law Revision Commission. 
Ultimately, a consensus was reached, 
which has been approved by the member- 
ship of the Conference, the Permanent Ed- 
itorial Board, and the Council of the Insti- 
tute. Rapid and uniform enactment of 
Article 2A is expected as a result of the 
completed amendments. The Article 2A 
experience reaffirms the essential viability 
of the procedures of the Conference and 
the Institute for creating and updating uni- 
form state law in the commercial law area. 

Relationship of Article 2 A to Other Arti- 
cles: 

The Article on Sales provided a useful 
point of reference for codifying the law of 
leases. Many of the provisions of that 
Article were carried over, changed to re- 
flect differences in style, leasing terminolo- 
gy or leasing practices. Thus, the official 
comments to those sections of Article 2 
whose provisions were carried over are 
incorporated by reference in Article 2A, as 
well; further, any case law interpreting 
those provisions should be viewed as per- 
suasive but not binding on a court when 
deciding a similar issue with respect to 
leases. Any change in the sequence that 
has been made when carrying over a pro- 
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vision from Article 2 should be viewed as a 
matter of style, not substance. This is not 
to suggest that in other instances Article 
2A did not also incorporate substantially 
revised provisions of Article 2, Article 9 or 
otherwise where the revision was driven 
by a concern over the substance; but for 
the lack of a mandate, the drafting com- 
mittee might well have made the same or a 
similar change in the statutory analogue. 
Those sections in Article 2A include Sec- 
tions 2A-104, 2A-105, 2A-106, 2A-108(2) 
and (4), 2 A- 109(2), 2A-208, 2A-214(2) and 
(3)(a), 2A-216, 2A-303, 2A-306, 2A-503, 
2A-504(3)(b), 2A-506(2), and 2A-515. 
For lack of relevance or significance not 
all of the provisions of Article 2 were in- 
corporated in Article 2A. 

This codification was greatly influenced 
by the fundamental tenet of the common 
law as it has developed with respect to 
leases of goods: freedom of the parties to 



contract. Note that, like all other Articles 
of this Act, the principles of construction 
and interpretation contained in Article 1 
are applicable throughout Article 2A (Sec- 
tion 2A-103(4)). These principles include 
the ability of the parties to vary the effect 
of the provisions of Article 2A, subject to 
certain limitations including those that re- 
late to the obligations of good faith, dili- 
gence, reasonableness and care (Section 
1-102(3)). Consistent with those princi- 
ples no negative inference is to be drawn 
by the episodic use of the phrase "unless 
otherwise agreed" in certain provisions of 
Article 2A. Section 1-102(4). Indeed, the 
contrary is true, as the general rule in the 
Act, including this Article, is that the effect 
of the Act's provisions may be varied by 
agreement. Section 1-102(3). This con- 
clusion follows even where the statutory 
analogue contains the phrase and the cor- 
relative provision in Article 2A does not. 



Historical and Statutory Motes 



Prior Codifications 

1981 Ed., § 28:2A-101. 



Legislative History of Laws 

Law 9-128, the "Uniform Commercial Code, 
Leases, Act of 1992," was introduced in Council 
and assigned Bill No. 9-19, which was referred 



to the Committee on Consumer and Regulatory 
Affairs. The Bill was adopted on first and sec- 
ond readings on April 7, 1992, and May 6, 1992, 
respectively. Signed by the Mayor on May 28, 
1992, it was assigned Act No. 9-212 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 9-128 became effective on July 
22, 1992. 



§ 28:2A-102. Scope. 

This article applies to any transaction, regardless of form, that creates a 
lease. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 



Uniform Statutory Source: Section 
9-102(1). Throughout this Article, unless 
otherwise stated, references to "Section" 
are to other sections of this Act. 

Changes: Substantially revised. 

Purposes: This Article governs transac- 
tions as diverse as the lease of a hand tool 
to an individual for a few hours and the 
leveraged lease of a complex line of indus- 
trial equipment to a multi-national organi- 
zation for a number of years. 



To achieve that end it was necessary to 
provide that this Article applies to any 
transaction, regardless of form, that cre- 
ates a lease. Since lease is defined as a 
transfer of an interest in goods (Section 
2A-103(l)(j)) and goods is defined to in- 
clude fixtures (Section 2A-103(l)(h)), ap- 
plication is limited to the extent the trans- 
action relates to goods, including fixtures. 
Further, since the definition of lease does 
not include a sale (Section 2-106(1)) or 
retention or creation of a security interest 
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(Section 1-201(37)), application is further 
limited; sales and security interests are 
governed by other Articles of this Act. 

Finally, in recognition of the diversity of 
the transactions to be governed, the so- 
phistication of many of the parties to these 
transactions, and the common law tradi- 
tion as it applies to the bailment for hire 
or lease, freedom of contract has been 
preserved. DeKoven, Proceedings After 
Default by the Lessee Under a True Lease 
of Equipment, in 1C P. Coogan, W. Hogan, 
D. Vagts, Secured Transactions Under the 
Uniform Commercial Code, § 29B.02[2] 
(1986). Thus, despite the extensive regula- 
tory scheme established by this Article, the 
parties to a lease will be able to create 
private rules to govern their transaction. 
Sections 2A-103(4) and 1-102(3). Howev- 
er, there are special rules in this Article 
governing consumer leases, as well as oth- 
er state and federal statutes, that may fur- 
ther limit freedom of contract with respect 
to consumer leases. 

A court may apply this Article by analo- 
gy to any transaction, regardless of form, 
that creates a lease of personal property 
other than goods, taking into account the 
expressed intentions of the parties to the 
transaction and any differences between a 



lease of goods and a lease of other proper- 
ty. Such application has precedent as the 
provisions of the Article on Sales (Article 
2) have been applied by analogy to leases 
of goods. E.g., Hawkland, The Impact of 
the Uniform Commercial Code on Equip- 
ment Leasing, 1972 111. L.F. 446; Murray, 
Under the Spreading Analogy of Article 2 of 
the Uniform Commercial Code, 39 Ford- 
ham L.Rev. 447 (1971). Whether such 
application would be appropriate for other 
bailments of personal property, gratuitous 
or for hire, should be determined by the 
facts of each case. See Mieske v. Bartell 
Drug Co., 92 Wash.2d 40, 46-48, 593 P.2d 
1308, 1312(1979). 

Further, parties to a transaction creating 
a lease of personal property other than 
goods, or a bailment of personal property 
may provide by agreement that this Article 
applies. Upholding the parties' choice is 
consistent with the spirit of this Article. 

Cross References; 

Sections 1-102(3), 1-201(37), Article 2, 
esp. Section 2-106(1), and Sections 
2A-103(l)(h), 2A-103(l)(j) and 2A-103(4). 

Definitional Cross Reference: 

"Lease". Section 2A-103(l)(j). 



Prior Codifications 

1981 Ed., § 28:2A-102. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 
Bailment @*>2. 
Westlaw Key Number Search: 50k2 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 5, 14, 16 to 18. 



28:2A-103. Definitions and index of definitions. 

(a) In this article unless the context otherwise requires: 

(1) "Buyer in ordinary course of business" means a person who in good 
faith and without knowledge that the sale to him or her is in violation of the 
ownership rights or security interest or leasehold interest of a third party in 
the goods buys in ordinary course from a person in the business of selling 
goods of that kind but does not include a pawnbroker. "Buying" may be for 
cash or by exchange of other property or on secured or unsecured credit and 
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includes receiving goods or documents of title under a pre-existing contract 
for sale but does not include a transfer in bulk or as security for or in total or 
partial satisfaction of a money debt. 

(2) "Cancellation" occurs when either party puts an end to the lease 
contract for default by the other party. 

(3) "Commercial unit" means such a unit of goods as by commercial usage 
is a single whole for purposes of lease and division of which materially 
impairs its character or value on the market or in use. A commercial unit 
may be a single article, as a machine, or a set of articles, as a suite of 
furniture or a line of machinery, or a quantity, as a gross or carload, or any 
other unit treated in use or in the relevant market as a single whole. 

(4) "Conforming" goods or performance under a lease contract means 
goods or performance that are in accordance with the obligations under the 
lease contract. 

(5) "Consumer lease 77 means a lease that a lessor regularly engaged in the 
business of leasing or selling makes to a lessee who is an individual and who 
takes under the lease primarily for a personal, family, or household purpose, 
if the total payments to be made under the lease contract, excluding pay- 
ments for options to renew or buy, do not exceed $25,000. 

(6) "Fault" means wrongful act, omission, breach, or default. 

(7) "Finance lease" means a lease with respect to which: 

(A) The lessor does not select, manufacture, or supply the goods; 

(B) The lessor acquires the goods or the right to possession and use of 
the goods in connection with the lease; and 

(C) One of the following occurs: 

(i) The lessee receives a copy of the contract by which the lessor 
acquired the goods or the right to possession and use of the goods before 
signing the lease contract; 

(ii) The lessee's approval of the contract by which the lessor acquired 
the goods or the right to possession and use of the goods is a condition to 
effectiveness of the lease contract; 

(iii) The lessee, before signing the lease contract, receives an accurate 
and complete statement designating the promises and warranties, and 
any disclaimer of warranties, limitations or modifications of remedies, or 
liquidated damages, including those of a third party, such as the manu- 
facturer of the goods, provided to the lessor by the person supplying the 
goods in connection with or as part of the contract by which the lessor 
acquired the goods or the right to possession and use of the goods; or 

(iv) If the lease is not a consumer lease, the lessor, before the lessee 
signs the lease contract, informs the lessee in writing of the identity of 
the person supplying the goods to the lessor, unless the lessee has 
selected that person and directed the lessor to acquire die goods or the 
right to possession and use of the goods from that person; that the lessee 
is entitled under this article to the promises and warranties, including 
those of any third party, provided to the lessor by the person supplying 
the goods in connectio3i with or as p^irt of the contract by which the 
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lessor acquired the goods or the right to possession and use of the goods; 
and that the lessee may communicate with the person supplying the 
goods to the lessor and receive an accurate and complete statement of 
those promises and warranties, including any disclaimers and limitations 
of them or of remedies. 

(8) "Goods" means all things that are movable at the time of identification 
to the lease contract, or are fixtures (§ 28:2A-309), but the term does not 
include money, documents, instruments, accounts, chattel paper, general 
intangibles, or minerals or the like, including oil and gas, before extraction. 
The term also includes the unborn young of animals. 

(9) "Installment lease contract" means a lease contract that authorizes or 
requires the delivery of goods in separate lots to be separately accepted, even 
though the lease contract contains a clause "each delivery is a separate 
lease" or its equivalent. 

(10) "Lease" means a transfer of the right to possession and use of goods 
for a term in return for consideration, but a sale, including a sale on approval 
or a sale or return, or retention or creation of a security interest is not a 
lease. Unless the context clearly indicates otherwise, the term includes a 
sublease. 

(11) "Lease agreement" means the bargain, with respect to the lease, of 
the lessor and the lessee in fact as found in their language or by implication 
from other circumstances including course of dealing or usage of trade or 
course of performance as provided in this article. Unless the context clearly 
indicates otherwise, the term includes a sublease agreement. 

(12) "Lease contract" means the total legal obligation that results from the 
lease agreement as affected by this article and any other applicable rules of 
law. Unless the context clearly indicates otherwise, the term includes a 
sublease contract. 

(13) "Leasehold interest" means the interest of the lessor or the lessee 
under a lease contract. 

(14) "Lessee" means a person who acquires the right to possession and use 
of goods under a lease. Unless the context clearly indicates otherwise, the 
term includes a sublessee. 

(15) "Lessee in ordinary course of business" means a person who in good 
faith and without knowledge that the lease to him or her is in violation of the 
ownership rights or security interest or leasehold interest of a third party in 
the goods leases in ordinary course from a person in the business of selling or 
leasing goods of that kind but does not include a pawnbroker. "Leasing" may 
be for cash or by exchange of other property or on secured or unsecured 
credit and includes receiving goods or documents of title under a pre-existing 
lease contract but does not include a transfer in bulk or as security for or in 
total or partial satisfaction of a money debt. 

(16) "Lessor" means a person who transfers the right to possession and 
use of goods under a lease. Unless the context clearly indicates otherwise, the 
term includes a sublessor. 
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(17) "Lessor's residual interest" means the lessor's interest in the goods 
after expiration, termination, or cancellation of the lease contract. 

(18) "Lien" means a charge against or interest in goods to secure payment 
of a debt or performance of an obligation, but the term does not include a 
security interest. 

(19) "Lot" means a parcel or a single article that is the subject matter of a 
separate lease or delivery, whether or not it is sufficient to perform the lease 
contract. 

(20) "Merchant lessee" means a lessee that is a merchant with respect to 
goods of the kind subject to the lease. 

(21) "Present value" means the amount as of a date certain of one or more 
sums payable in the future, discounted to the date certain. The discount is 
determined by the interest rate specified by the parties if the rate was not 
manifestly unreasonable at the time the transaction was entered into; other- 
wise, the discount is determined by a commercially reasonable rate that takes 
into account the facts and circumstances of each case at the time the 
transaction was entered into. 

(22) "Purchase" includes taking by sale, lease, mortgage, security interest, 
pledge, gift, or any other voluntary transaction creating an interest in goods. 

(23) "Sublease" means a lease of goods the light to possession and use of 
which was acquired by the lessor as a lessee under an existing lease. 

(24) "Supplier" means a person from whom a lessor buys or leases goods 
to be leased under a finance lease. 

(25) "Supply contract" means a contract under which a lessor buys or 
leases goods to be leased. 

(26) "Termination" occurs when either party pursuant to a power created 
by agreement or law puts an end to the lease contract otherwise than for 
default. 

(b) Other definitions applying to this article and the sections in which they 
appear are: 

"Accessions". § 28:2A-310(a). 
"Construction mortgage". § 28:2A-309(a)(4). 
"Encumbrance". § 28:2A-309(a)(5). 
"Fixture filing". § 28:2A-309(a)(2). 
"Fixtures". § 28:2A-309(a)(l). 
"Purchase money lease". § 28:2A-309(a)(3). 

(c) The following definitions in other articles apply to this article: 
"Account". § 28:9-102(a)(2). 

"Between merchants". § 28:2-104(3). 
"Buyer". § 28:2-103(l)(a). 
"Chattel paper". § 28:9-102(a)(l 1). 
"Consumer goods". § 28:9-102(a)(23). 
"Document." § 28:9-102(a)(30). 
"Entrusting". § 28:2-403(3). 
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"General intangibles". § 28:9-1 02(a)(42). 

"Good faith". § 28:2-103(l)(b). 

"Instrument". § 28:9-102(a)(47). 

"Merchant". § 28:2-104(1). 

"Mortgage". § 28:9-102(a)(55). 

"Pursuant to commitment". § 28:9-102(a)(68). 

"Receipt". § 28:2-103(l)(c). 

"Sale". § 28:2-106(1). 

"Sale on approval". § 28:2-326. 

"Sale or return". § 28:2-326. 

"Seller". § 28:2-103(l)(d). 

(d) In addition Article 1 contains general definitions and principles of con- 
struction and interpretation applicable throughout this article. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; Oct. 26, 2000, D.C. Law 13-201, 
§ 201(d)(1), 47 DCR 7576.) 

Uniform Commercial Code Comment 



(a) "Buyer in ordinary course of busi- 
ness". Section 1-201(9). 

(b) "Cancellation". Section 2-106(4). 
The effect of a cancellation is provided in 
Section 2A-505(1). 

(c) "Commercial unit". Section 
2-105(6). 

(d) "Conforming". Section 2-106(2). 

(e) "Consumer lease". New. This Arti- 
cle includes a subset of rules that applies 
only to consumer leases. Sections 
2A-106, 2A-108(2), 2A-108(4), 2A-109(2), 
2A-221, 2A-309, 2A-406, 2A-407, 
2A-504(3)(b), and 2A-516(3)(b). 

For a transaction to qualify as a con- 
sumer lease it must first qualify as a lease. 
Section 2A-103(l)(j). Note that this Arti- 
cle regulates the transactional elements of 
a lease, including a consumer lease; con- 
sumer protection statutes — present and fu- 
ture — , and existing consumer protection 
decisions are unaffected by this Article. 
Section 2A-104(l)(c) and (2). Of course, 
Article 2A as state law also is subject to 
federal consumer protection law. 

This definition is modeled after the defi- 
nition of consumer lease in the Consumer 
Leasing Act, 15 U.S.C. § 1667 (1982), and 
in the Unif. Consumer Credit Code 
§ 1.301(14), 7A U.L.A. 43 (1974). Howev- 
er, this definition of consumer lease differs 



from its models in several respects: the 
lessor can be a person regularly engaged 
either in the business of leasing or of sell- 
ing goods, the lease need not be for a term 
exceeding four months, a lease primarily 
for an agricultural purpose is not covered 
and whether there should be a limitation 
by dollar amount and its amount is left up 
to the individual states. 

This definition focuses on the parties as 
well as the transaction. If a lease is with- 
in this definition, the lessor must be regu- 
larly engaged in the business of leasing or 
selling, and the lessee must be an individu- 
al not an organization; note that a lease to 
two or more individuals having a common 
interest through marriage or the like is not 
excluded as a lease to an organization 
under Section 1-201(28). The lessee must 
take the interest primarily for a personal, 
family or household purpose. If required 
by the enacting state, total payments under 
the lease contract, excluding payments for 
options to renew or buy, cannot exceed the 
figure designated. 

(f) "Fault". Section 1-201(16). 

(g) "Finance Lease". New. This Arti- 
cle includes a subset of rules that applies 
only to finance leases. Sections 2A-209, 
2A-211(2), 2A-212(1), 2A-213, 2A-219(1), 
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2A-220(l)(a), 2A-221, 2A-405(c), 2A-407, 
2A-516(2) and 2A-517(l)(a) and (2). 

For a transaction to qualify as a finance 
lease it must first qualify as a lease. Sec- 
tion 2A-103(l)(j). Unless the lessor is 
comfortable that the transaction will quali- 
fy as a finance lease, the lease agreement 
should include provisions giving the lessor 
the benefits created by the subset of rules 
applicable to the transaction that qualifies 
as a finance lease under this Article. 

A finance lease is the product of a three 
party transaction. The supplier manufac- 
tures or supplies the goods pursuant to the 
lessee's specification, perhaps even pursu- 
ant to a purchase order, sales agreement 
or lease agreement between the supplier 
and the lessee. After the prospective fi- 
nance lease is negotiated, a purchase or- 
der, sales agreement, or lease agreement is 
entered into by the lessor (as buyer or 
prime lessee) or an existing order, agree- 
ment or lease is assigned by the lessee to 
the lessor, and the lessor and the lessee 
then enter into a lease or sublease of the 
goods. Due to the limited function usually 
performed by the lessor, the lessee looks 
almost entirely to the supplier for repre- 
sentations, covenants and warranties. If a 
manufacturer's warranty carries through, 
the lessee may also look to that. Yet, this 
definition does not restrict the lessor's 
function solely to the supply of funds; if 
the lessor undertakes or performs other 
functions, express warranties, covenants 
and the common law will protect the les- 
see. 

This definition focuses on the transac- 
tion, not the status of the parties; to avoid 
confusion it is important to note that in 
other contexts, e.g., tax and accounting, 
the term finance lease has been used to 
connote different types of lease transac- 
tions, including leases that are disguised 
secured transactions. M. Rice, Equipment 
Financing, 62-71 (198.1). A lessor who is 
a merchant with respect to goods of the 
kind subject to the lease may be a lessor 
under a finance lease. Many leases that 
are leases back to the seller of goods (Sec- 
tion 2A-308(3)) will be finance leases. 



This conclusion is easily demonstrated by 
a hypothetical Assume that B has bought 
goods from C pursuant to a sales contract. 
After delivery to and acceptance of the 
goods by B, B negotiates to sell the goods 
to A and simultaneously to lease the goods 
back from A, on terms and conditions that, 
we assume, will qualify the transaction as 
a lease. Section 2A-103(l)(j). In docu- 
menting the sale and lease back, B assigns 
the original sales contract between B, as 
buyer, and C, as seller, to A. A review r of 
these facts leads to the conclusion that the 
lease from A to B qualifies as a finance 
lease, as all three conditions of the defini- 
tion are satisfied. Subparagraph (i) is sat- 
isfied as A, the lessor, had nothing to do 
with the selection, manufacture, or supply 
of the equipment. Subparagraph (ii) is 
satisfied as A, the lessor, bought the equip- 
ment at the same time that A leased the 
equipment to B, which certainly is in con- 
nection with the lease. Finally, subpara- 
graph (iii) (A) is satisfied as A entered into 
the sales contract with B at the same time 
that A leased the equipment back to B. B, 
the lessee, will have received a copy of the 
sales contract in a timely fashion. 

Subsection (i) requires the lessor to re- 
main outside the selection, manufacture 
and supply of the goods; that is the ratio- 
nale for releasing the lessor from most of 
its traditional liability. The lessor is not 
prohibited from possession, maintenance 
or operation of the goods, as policy does 
not require such prohibition. To insure 
the lessee's reliance on the supplier, and 
not on the lessor, subsection (ii) requires 
that the goods (where the lessor is the 
buyer of the goods) or that the right to 
possession and use of the goods (where the 
lessor is the prime lessee and the sublessor 
of the goods) be acquired in connection 
with, the lease (or sublease) to qualify as a 
finance lease. The scope of the phrase "in 
connection with" is to be developed by the 
courts, case by case. Finally, as the lessee 
generally relies almost entirely upon the 
supplier for representations and cove- 
nants, and upon the supplier or a manu- 
facturer, or both, for warranties with re- 
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spect to the goods, subsection (iii) requires 
that one of the following occur: (A) the 
lessee receive a copy of the supply contract 
before signing the lease contract; (B) the 
lessee's approval of the supply contract is 
a condition to the effectiveness of the lease 
contract; (C) the lessee receive a state- 
ment describing the promises and warran- 
ties and any limitations relevant to the 
lessee before signing the lease contract; or 
(D) before signing the lease contract and 
except in a consumer lease, the lessee re- 
ceive a writing identifying the supplier 
(unless the supplier was selected and re- 
quired by the lessee) and the rights of the 
lessee under Section 2A-209, and advising 
the lessee a statement of promises and 
warranties is available from the supplier. 
Thus, even where oral supply orders or 
computer placed supply orders are com- 
pelled by custom and usage the transac- 
tion may still qualify as a finance lease if 
the lessee approves the supply contract 
before the lease contract is effective and 
such approval was a condition to the effec- 
tiveness of the lease contract. Moreover, 
where the lessor does not want the lessee 
to see the entire supply contract, including 
price information, the lessee may be pro- 
vided with a separate statement of the 
terms of the supply contract relevant to 
the lessee; promises between the supplier 
and the lessor that do not affect the lessee 
need not be included. The statement can 
be a restatement of those terms or a copy 
of portions of the supply contract with the 
relevant terms clearly designated. Any 
implied warranties need not be designat- 
ed, but a disclaimer or modification of 
remedy must be designated. A copy of 
any. manufacturer's warranty is sufficient 
if that is the warranty provided. Howev- 
er, a copy of any Regulation M disclosure 
given pursuant to 12 C.F.R. § 213.4(g) 
concerning warranties in itself is not suffi- 
cient since those disclosures need only 
briefly identify express warranties and 
need not include any disclaimer of war- 
ranty. 

If a transaction does not qualify as a 
finance lease, the parties may achieve the 



same result by agreement; no negative 
implications are to be drawn if the trans- 
action does not qualify. Further, absent 
the application of special rules (fraud, du- 
ress, and the like), a lease that qualifies as 
a finance lease and is assigned by the 
lessor or the lessee to a third party does 
not lose its status as a finance lease under 
this Article. Finally, this Article creates 
no special rule where the lessor is an affili- 
ate of the supplier; whether the transac- 
tion qualifies as a finance lease will be 
determined by the facts of each case. 

(h) "Goods". Section 9-1 05(1 )(h). See 
Section 2A-103(3) for reference to the def- 
inition of "Account", "Chattel paper", 
"Document", "General intangibles" and 
"Instrument". See Section 2A-217 for de- 
termination of the time and manner of 
identification. 

(i) "Installment lease contract". Sec- 
tion 2-612(1). 

(j) "Lease". New. There are several 
reasons to codify the law with respect to 
leases of goods. An analysis of the case 
law as it applies to leases of goods sug- 
gests at least several significant issues to 
be resolved by codification. First and 
foremost is the definition of a lease. It is 
necessary to define lease to determine 
whether a transaction creates a lease or a 
security interest disguised as a lease. If 
the transaction creates a security interest 
disguised as a lease, the transaction will be 
governed by the Article on Secured Trans- 
actions (Article 9) and the lessor will be 
required to file a financing statement or 
take other action to perfect its interest in 
the goods against third parties. There is 
no such requirement with respect to leases 
under the common law and, except with 
respect to leases of fixtures (Section 
2A-309), this Article imposes no such re- 
quirement. Yet the distinction between a 
lease and a security interest disguised as a 
lease is not clear from the case law at the 
time of the promulgation of this Article. 
DeKoven, Leases of Equipment: Puritan 
Leasing Company v. August, A Dangerous 
Decision, 12 U.S.F. L.Rev. 257 (1978). 
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At common law a lease of personal 
property is a bailment for hire. While 
there are several definitions of bailment 
for hire, all require a thing to be let and a 
price for the letting. Thus, in modern 
terms and as provided in this definition, a 
lease is created when the lessee agrees to 
furnish consideration for the right to the 
possession and use of goods over a speci- 
fied period of time. Mooney, Personal 
Property Leasing: A Challenge, 36 Bus. 
Law. 1605, 1607 (1981). Further, a lease 
is neither a sale (Section 2-106(1)) nor a 
retention or creation of a security interest 
(Section 1-201(37)). Due to extensive liti- 
gation to distinguish true leases from secu- 
rity interests, an amendment to Section 
1—201(37) has been promulgated with this 
Article to create a sharper distinction. 

This section as well as Section 1-201(37) 
must be examined to determine whether 
the transaction in question creates a lease 
or a security interest. The following hypo- 
theticals indicate the perimeters of the is- 
sue. Assume that A has purchased a num- 
ber of copying machines, new, for $1,000 
each; the machines have an estimated 
useful economic life of three years. A 
advertises that the machines are available 
to rent for a minimum of one month and 
that the monthly rental is $100.00. A in- 
tends to enter into leases where A provides 
all maintenance, without charge to the les- 
see. Further, the lessee will rent the ma- 
chine, month to month, with no obligation 
to renew. At the end of the lease term the 
lessee will be obligated to return the ma- 
chine to A's place of business. This trans- 
action qualifies as a lease under the first 
half of the definition, for the transaction 
includes a transfer by A to a prospective 
lessee of possession and use of the ma- 
chine for a stated term, month to month. 
The machines are goods (Section 
2A-103(l)(h)). The lessee is obligated to 
pay consideration in return, $100.00 for 
each month of the term. 

However, the second half of the defini- 
tion provides that a sale or a security in- 
terest is not a lease. Since there is no 
passing of title, there is no sale. Sections 



2A-103(3) and 2-106(1). Under pre-Act 
security law this transaction would have 
created a bailment for hire or a true lease 
and not a conditional sale. Da Rocha v. 
Macomber, 330 Mass. 611, 614-15, 116 
N.E.2d 139, 142 (1953). Under Section 
1-201(37), as amended with the promul- 
gation of this Article, the same result 
would follow. While the lessee is obligat- 
ed to pay rent for the one month term of 
the lease, one of the other four conditions 
of the second paragraph of Section 
1-201(37) must be met and none is. The 
term of the lease is one month and the 
economic life of the machine is 36 months; 
thus, subparagraph (a) of Section 
1-201(37) is not now satisfied. Consider- 
ing the amount of the monthly rent, absent 
economic duress or coercion, the lessee is 
not bound either to renew the lease for the 
remaining economic life of the goods or to 
become the owner. If the lessee did lease 
the machine for 36 months, the lessee 
would have paid the lessor $3,600 for a 
machine that could have been purchased 
for $ 1 ,000; thus, subparagraph (b) of Sec- 
tion 1-201(37) is not. satisfied. Finally, 
there are no options; thus, subparagraphs 
(c) and (d) of Section 1-201(37) are not 
satisfied. This transaction creates a lease, 
not a security interest. However, with 
each renewal of the lease the facts and 
circumstances at the time of each renewal 
must be examined to determine if that 
conclusion remains accurate, as it is possi- 
ble that a transaction that first creates a 
lease, later creates a security interest. 

Assume that the facts are changed and 
that A requires each lessee to lease the 
goods for 36 months, with no right to 
terminate. Under pre-Act security law 
this transaction would have created a con- 
ditional sale, and not a bailment for hire 
or true lease. Hervey v. Rhode Island Lo- 
comotive Works, 93 U.S. 664, 672-73 
(1876). Under this subsection, and Sec- 
tion 1-201(37), as amended with the inclu- 
sion of this Article in the Act, the same 
result would follow. The lessee's obli- 
gation for the term is not subject to termi- 
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nation by the lessee and the term is equal 
to the economic life of the machine. 

Between these extremes there are many 
transactions that can be created. Some of 
the transactions have not been properly 
categorized by the courts in applying the 
1978 and earlier Official Texts of Section 
1—201(37). This subsection, together with 
Section 1-201(37), as amended with the 
promulgation of this Article, draws a 
brighter line, which should create a clear- 
er signal to the professional lessor and 
lessee. 

(k) "Lease agreement". This definition 
is derived from the first sentence of Sec- 
tion 1-201(3). Because the definition of 
lease is broad enough to cover future 
transfers, lease agreement includes an 
agreement contemplating a current or sub- 
sequent transfer. Thus it was not neces- 
sary to make an express reference to an 
agreement for the future lease of goods 
(Section 2-106(1)). This concept is also 
incorporated in the definition of lease con- 
tract. Note that the definition of lease 
does not include transactions in ordinary 
building materials that are incorporated 
into an improvement on land. Section 
2A-309(2). 

The provisions of this Article, if applica- 
ble, determine whether a lease agreement 
has legal consequences; otherwise the law 
of bailments and other applicable law de- 
termine the same. Sections 2A-103(4) 
and 1-103. 

(/ ) "Lease contract". This definition is 
derived from the definition of contract in 
Section 1-201(11), Note that a lease con- 
tract may be for the future lease of goods, 
since this notion is included in the defini- 
tion of lease. 

(m) "Leasehold interest". New. 

(n) "Lessee". New. 

(o) "Lessee in ordinary course of busi- 
ness". Section 1-201(9). 

(p) "Lessor". New. 

(q) "Lessor's residual interest". New. 

(r) "Lien". New. This term is used in 
Section 2A-307 (Priority of Liens Arising 



by Attachment or Levy on, Security Inter- 
ests in, and Other Claims to Goods). 

(s) "Lot". Section 2-105(5). 

(t) "Merchant lessee". New. This term 
is used in Section 2A-5 1 1 (Merchant Les- 
see's Duties as to Rightfully Rejected 
Goods). A person may satisfy the require- 
ment of dealing in goods of the kind sub- 
ject to the lease as lessor, lessee, seller, or 
buyer. 

(u) "Present value". New. Authorities 
agree that present value should be used to 
determine fairly the damages payable by 
the lessor or the lessee on default. E.g., 
Taylor v. Commercial Credit Equip. Corp., 
170 Ga.App. 322, 316 S.E.2d 788 (Ct. App. 
1984). Present value is defined to mean 
an amount that represents the discounted 
value as of a date certain of one or more 
sums payable in the future. This is a 
function of the economic principle that a 
dollar today is more valuable to the holder 
than a dollar payable in two years. While 
there is no question as to the principle, 
reasonable people would differ as to the 
rate of discount to apply in determining 
the value of that future dollar today. To 
minimize litigation, this Article allows the 
parties to specify the discount or interest 
rate, if the rate was not manifestly unrea- 
sonable at the time the transaction was 
entered into. In all other cases, the inter- 
est rate will be a commercially reasonable 
rate that takes into account the facts and 
circumstances of each case, as of the time 
the transaction was entered into. 

(v) "Purchase". Section 1-201(32). 
This definition omits the reference to lien 
contained in the definition of purchase in 
Article 1 (Section 1-201(32)). This should 
not be construed to exclude consensual 
liens from the definition of purchase in 
this Article; the exclusion was mandated 
by the scope of the definition of lien in 
Section 2A-103(l)(r). Further, the defini- 
tion of purchaser in this Article adds a 
reference to lease; as purchase is defined 
in Section 1-201(32) to include any other 
voluntary transaction creating an interest 
in property, this addition is not substan- 
tive. 
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(w) "Sublease". New. 

(x) "Supplier". New. 

(y) "Supply contract". New. 

Historical and 

Prior Codifications 

1981 Ed., § 28:2A-103. 

Effect of Amendments 

D.C. Law 13-201, enacting a new Article 9 of 
the Uniform Commercial Code applicable July 
1, 2001, made conforming amendments to this 
section applicable upon the same date. 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



(z) "Termination". Section 2-106(3). 
The effect of a termination is provided in 
Section 2A-505(2). 

Statutory Notes 

Law 13-201, the "Uniform Commercial Code 
Secured Transactions Revision Act of 2000," 
was introduced in Council and assigned Bill No. 
13-370, which was referred to the Committee 
on Finance and Revenue. The Bill was adopted 
on first and second readings on June 6, 2000, 
and July 11, 2000, respectively. Signed by the 
Mayor on August 1 1, 2000, it was assigned Act 
No. 13-434 and transmitted to both Houses of 
Congress for its review. D.C. Law 13-201 be- 
came effective on October 26, 2000. 



§ 28:2A-104. Leases subject to other law. 

(a) A lease, although subject to this article, is also subject to any applicable: 

(1) Certificate of title statute of the District; 

(2) Certificate of title statute of another jurisdiction (§ 28:2A~105); or 

(3) Consumer protection statute of the District, or final consumer protec- 
tion decision of a court of the District existing on the effective date of this 
article. 

(b) In case of conflict between this article, other than §§ 28:2A~105, 
28:2A-304(c), and 28:2A-305(c), and a statute or decision referred to in 
subsection (a) of this section, the statute controls. 

(c) Failure to comply with an applicable law has only the effect specified 
therein. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Sections 
9-203(4) and 9-302(3)(b) and (ex- 
changes: Substantially revised. 
Purposes: 

L This Article creates a comprehensive 
scheme for the regulation of transactions 
that create leases. Section 2A-102. Thus, 
the Article supersedes all prior legislation 
dealing with leases, except to the extent set 
forth in this Section. 

2. Subsection (1) states the general 
rule that a lease, although governed by the 
scheme of this Article, also may be gov- 
erned by certain other applicable laws. 
This may occur in the case of a consumer 
lease. Section 2A-103(l)(e). Those laws 
may be state statutes existing prior to en- 



actment of Article 2 A or passed afterward. 
In this case, it is desirable for this Article 
to specify which statute controls. Or the 
law may be a pre-existing consumer pro- 
tection decision. This Article preserves 
such decisions. Or the law may be a stat- 
ute of the United States. Such a law con- 
trols without any statement in this Article 
under applicable principles of preemption. 
An illustration of a statute of the United 
States that governs consumer leases is the 
Consumer Leasing Act, 15 U.S.C. 
§§ 1667-1667(e) (1982) and its imple- 
menting regulation, Regulation M, 12 
C.F.R. § 213 (1986); the statute mandates 
disclosures of certain lease terms, delimits 
the liability of a lessee in leasing personal 
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property, and regulates the advertising of 
lease terms. An illustration of a state stat- 
ute that governs consumer leases and 
which if adopted in the enacting state pre- 
vails over this Article is the Unif. Consum- 
er Credit Code, which includes many pro- 
visions similar to those of the Consumer 
Leasing Act, e.g. Unif. Consumer Credit 
Code §§ 3.202, 3.209, 3.401, 7A U.L.A. 
108-09, 1 15, 125 (1974), as well as provi- 
sions in addition to those of the Consumer 
Leasing Act, e.g., Unif. Consumer Credit 
Code §§ 5.1 09-. Ill, 7A U.L.A. 171-76 
(1974) (the right to cure a default). Such 
statutes may define consumer lease so as 
to govern transactions within and without 
the definition of consumer lease under this 
Article. 

3. Under subsection (2), subject to cer- 
tain limited exclusions, in case of conflict 
a statute or a decision described in subsec- 
tion (1) prevails over this Article. For 
example, a provision like Unif. Consumer 
Credit Code § 5,112, 7A U.L.A. 176 (1974), 
limiting self-help repossession, prevails 
over Section 2A-525(3). A consumer pro- 
tection decision rendered after the effec- 
tive date of this Article may supplement its 
provisions. For example, in relation to 
Article 9 a court might conclude that an 
acceleration clause may not be enforced 
against an individual debtor after late pay- 
ments have been accepted unless a prior 



notice of default is given. To the extent 
the decision establishes a general principle 
applicable to transactions other than se- 
cured transactions, it may supplement 
Section 2A-502. 

4. Consumer protection in lease trans- 
actions is primarily left to other law. 
However, several provisions of this Article 
do contain special rules that may not be 
varied by agreement in the case of a con- 
sumer lease. E.g., Sections 2A-106, 
2A-108, and 2A-109(2). Were that not so, 
the ability of the parties to govern their 
relationship by agreement together with 
the position of the lessor in a consumer 
lease too often could result in a one-sided 
lease agreement. 

5. In construing this provision the ref- 
erence to statute should be deemed to in- 
clude applicable regulations. A consumer 
protection decision is "final" on the effec- 
tive date of this Article if it is not subject to 
appeal on that date or, if subject to appeal, 
is not later reversed on appeal. Of course, 
such a decision can be overruled by a later 
decision or superseded by a later statute. 

Cross References: 

Sections 2A-103(l)(e), 2A-106, 2A-108, 
2A-.1 09(2) and 2A-525(3). 

Definitional Cross Reference: 

"Lease". Section 2A-103(l)(j). 



Prior Codifications 

1981 Ed., § 28:2A-104. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 

Bailment @=>1, 2. 

Westlaw Key Number Searches: 



Library References 

Encyclopedias 

CJ.S. Bailments §§ 2 to 19, 22 to 24, 31. 
50kl; 50k2. 



§ 28:2A-105. Territorial application of article to goods covered by certifi- 
cate of title. 

Subject to the provisions of §§ 28:2A-304(c) and 28:2A-305(c), with respect 
to goods covered by a certificate of title issued under a statute of the District or 
of another jurisdiction, compliance and the effect of compliance or noncompli- 
ance with a certificate of title statute are governed by the law (including the 
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conflict of laws rules) of the jurisdiction issuing the certificate until the earlier 
of (i) surrender of the certificate, or (ii) 4 months after the goods are removed 
from that jurisdiction and thereafter until a new certificate of title is issued by 
another jurisdiction. 
(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section issued certificate of title will prevail over 
9-103(2)(a) and (b). interests indicated on certificates issued 
Changes: Substantially revised. The pro- previously by other jurisdictions. This 
visions of the last sentence of Section provision reflects a policy that it is reason- 
9-1 03(2)(b) have not been incorporated as able to require holders of interests in 
it is superfluous in this context. The pro- goods covered by a certificate of title to 
visions of Section 9-103(2)(d) have not police the goods or risk losing their inter- 
been incorporated because the problems ests when a new certificate of title is is- 
dealt with are adequately addressed by sued by another jurisdiction, 
this section and Sections 2A-304(3) and Cross References: 

305(3) - Sections 2A-304(3), 2A-305(3), 

Purposes: The new certificate referred to Q_i 3(2)(b) and 9-103(2)(d). 

in (b) must be permanent, not temporary. _ _ . . _ ^ _ c 

Generally, the lessor or creditor whose Definitional Cross Reference: 

interest is indicated on the most recently "Goods". Section 2 A- 103(1 )(h). 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-105. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:1-105 and 28:2 A- 104, 

Library References 
Key Numbers Encyclopedias 

Bailment <s=*l. C.J.S. Bailments §§ 2 to 13, 15, 19, 22 to 24, 

Westlaw Key Number Search: 50kl. 31. 

§ 28:2A-106. Limitation on power of parties to consumer lease to choose 
applicable law and judicial forum. 

(a) If the law chosen by the parties to a consumer lease is that of a 
jurisdiction other than a jurisdiction in which the lessee resides at the time the 
lease agreement becomes enforceable or within 30 days thereafter or in which 
the goods are to be used, the choice is not enforceable. 

(b) If the judicial forum chosen by the parties to a consumer lease is a forum 
that would not otherwise have jurisdiction over the lessee, the choice is not 
enforceable. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 

Uniform Statutory Source; Unif. Consum- 
er Credit Code § 1.201(8), 7A U.L.A. 36 
(1974). 

Changes: Substantially revised. 
Purposes: There is a real danger that a 
lessor may induce a consumer lessee to 
agree that the applicable law will be a 
jurisdiction that has little effective con- 
sumer protection, or to agree that the ap- 
plicable forum will be a forum that is 
inconvenient for the lessee in the event of 
litigation. As a result, this section invali- 
dates these choice of law or forum clauses, 
except where the law chosen is that of the 
state of the consumer's residence or where 
the goods will be kept, or the forum cho- 
sen is one that otherwise would have juris- 
diction over the lessee. 



Subsection (2) prevents enforcement of 
potentially abusive jurisdictional consent 
clauses in consumer leases. By using the 
term judicial forum, this section does not 
limit selection of a nonjudicial forum, such 
as arbitration. This section has no effect 
on choice of forum clauses in leases that 
are not consumer leases; such clauses are, 
as a matter of current law, "prima facie 
valid". The Bremen v. Zapata Off Shore, 
Co., 407 U.S. 1, 10 (1972). Such clauses 
would be governed by other law, including 
the Model Choice of Forum Act (1968). 

Cross Reference: 



Section 9-1 03(l)(c). 
Definitional Cross Reference: 



Subsection (1) limits potentially abusive 
choice of law clauses in consumer leases. 
The 30-day rule in subsection (1) was sug- 
gested by Section 9-103(l)(c). This sec- 
tion has no effect on choice of law clauses 
in leases that are not consumer leases. 
Such clauses would be governed by other 
law. 



"Consumer lease". 

2A-103(l)(e). 

"Lease agreement". 

2A-103(l)(k). 

"Lessee". Section 2A-1 03(l)(n). 

"Goods". Section 2A-103(l)(h). 

"Party". Section 1-201(29). 



Section 



Section 



Prior Codifications 

1981 'Ed., § 28:2A-106. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9 
Historical and Statutory Notes 
§ 28:2A-101. 



128, see 
following; 



Cross References 



Section References 

This section is referred to in § 28:1-105. 



Key Numbers 

Contracts^ 127(4). 

Westlaw Key Number Search: 95kl27(4). 



Library References 

Encyclopedias 

CJ.S. Contracts § 229. 



§ 28:2A-107. Waiver or renunciation of claim or right after default. 

Any claim, or right arising out of an alleged default or breach of warranty 
may be discharged in whole or in part without consideration by a written 
waiver or renunciation signed and delivered by the aggrieved party. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 
Uniform Statutory Source: Section 1-107. erned is a lease not a sale (Section 



Changes: Revised to reflect leasing prac- 
tices and terminology. This clause is used 
throughout the official comments to this 
Article to indicate the scope of change in 
the provisions of the Uniform Statutory 
Source included in the section; these 
changes range from one extreme, e.g., a 
significant difference in practice (a war- 
ranty as to merchantability is not implied 
in a finance lease (Section 2A-212)) to the 
other extreme, e.g., a modest difference in 
style or terminology (the transaction gov- 



ts 
2A-103)). 
Cross References: 

Sections 2A-103 and 2A-212. 

Definitional Cross References: 

"Aggrieved party". Section 1-201(2). 
"Delivery". Section 1-201(14). 
"Rights". Section 1-201(36). 
"Signed". Section 1-201(39). 
"Written". Section 1-201(46). 



Prior Codifications 

1981 Ed., § 28:2A-107. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 

Bailment C=» 9. 

Westlaw Key Number Search: 50k9 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 37 to 45. 



§ 28:2A-108, Unconscionability. 

(a) If the court as a matter of law finds a lease contract or any clause of a 
lease contract to have been unconscionable at the time it was made the court 
may refuse to enforce the lease contract, or it may enforce the remainder of the 
lease contract without the unconscionable clause, or it may so limit the 
application of any unconscionable clause as to avoid any unconscionable result, 

(b) With respect to a consumer lease, if the court as a matter of law finds that 
a lease contract or any clause of a lease contract has been induced by 
unconscionable conduct or that unconscionable conduct has occurred in the 
collection of a claim arising from a lease contract, the court may grant 
appropriate relief. 

(c) Before making a finding of unconscionability under subsection (a) or (b) 
of this section, the court, on its own motion or that of a party, shall afford the 
parties a reasonable opportunity to present evidence as to the setting, purpose, 
and effect of the lease contract or clause thereof, or of the conduct. 

(d) In an action in which the lessee claims unconscionability with respect to 
a consumer lease: 

(1) If the court finds unconscionability under subsection (a) or (b) of this 
section, the court shall award reasonable attorney's fees to the lessee. 

(2) If the court does not find unconscionability and the lessee claiming 
unconscionability has brought or maintained an action he or she knew to be 
groundless, the court shall award reasonable attorney's fees to the party 
against whom the claim is made. 
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(3) In determining attorney's fees, the amount of the recovery on behalf of 
the claimant under subsections (a) and (b) of this section is not controlling. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 



Uniform Statutory Source: Section 2-302 
and Unif. Consumer Credit Code § 5.108, 
7A U.L.A. 167-69 (1974). 
Changes: Subsection (1) is taken almost 
verbatim from the provisions of Section 
2-302(1). Subsection (2) is suggested by 
the provisions of Unif. Consumer Credit 
Code§ 5.108(1), (2), 7AU.L.A. 167(1974). 
Subsection (3), taken from the provisions 
of Section 2-302(2), has been expanded to 
cover unconscionable conduct. Unif. Con- 
sumer Credit Code § 5.108(3), 7A U.L.A. 
167 (1974). The provision for the award 
of attorney's fees to consumers, subsection 
(4), covers unconscionability under sub- 
section (1) as well as (2). Subsection (4) is 
modeled on the provisions of Unif. Con- 
sumer Credit Code § 5.108(6), 7A U.L.A. 
169(1974). 

Purposes: Subsections (1) and (3) of this 
section apply the concept of unconsciona- 
bility reflected in the provisions of Section 
2-302 to leases. See Dillman & Assocs. v. 
Capitol Leasing Co., 110 Ill.App.3d 335, 
342, 442 ISLE. 2d 311, 316 (App.Ct.1982). 
Subsection (3) omits the adjective "com- 
mercial" found in subsection 2-302(2) be- 
cause subsection (3) is concerned with all 
leases and the relevant standard of con- 
duct is determined by the context. 

The balance of the section is modeled on 
the provisions of Unif. Consumer Credit 
Code § 5.108, 7A U.L.A. 167-69 (1974). 
Thus subsection (2) recognizes that a con- 
sumer lease or a clause in a consumer 
lease may not itself be unconscionable but 
that the agreement would never have been 
entered into if unconscionable means had 
not been employed to induce the consumer 
to agree. To make a statement to induce 
the consumer to lease the goods, in the 
expectation of invoking an integration 
clause in the lease to exclude the state- 
ment's admissibility in a subsequent dis- 



pute, may be unconscionable. Subsection 
(2) also provides a consumer remedy for 
unconscionable conduct, such as using or 
threatening to use force or violence, in the 
collection of a claim arising from a lease 
contract. These provisions are not exclu- 
sive. The remedies of this section are in 
addition to remedies otherwise available 
for the same conduct under other law, for 
example, an action in tort for abusive debt 
collection or under another statute of this 
State for such conduct. The reference to 
appropriate relief in subsection (2) is in- 
tended to foster liberal administration of 
this remedy. Sections 2A-103(4) and 
1-106(1). 

Subsection (4) authorizes an award of 
reasonable attorney's fees if the court finds 
unconscionability with respect to a con- 
sumer lease under subsections (1) or (2). 
Provision is also made for recovery by the 
party against whom the claim was made if 
the court does not find unconscionability 
and does find that the consumer knew the 
action to be groundless. Further, subsec- 
tion (4)(b) is independent of, and thus will 
not override, a term in the lease agree- 
ment that provides for the payment of at- 
torney's fees. 

Cross References: 

Sections 1-106(1), 2-302 and 2A-103(4). 
Definitional Cross Reference: 

"Action". Section 1-201(1). 

"Consumer lease". Section 

2A-103(l)(e). 

"Lease contract". Section 

2A-103(1)(Z). 

"Lessee". Section 2A-103(l)(n). 

"Party". Section 1-201(29). 
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Prior Codifications 

1981 Ed., § 28:2A-108. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



to 27. 



Library References 
Key Numbers Encyclopedias 

Bailment <^3. C.J.S. Bailments §§ 4, 19, 21 to 22, 25 

West! aw Key Number Search: 50k3. 

§ 28:2A-109. Option to accelerate at will. 

(a) A term providing that one party or his or her successor in interest may 
accelerate payment or performance or require collateral or additional collateral 
"at will" or "when he or she deems himself or herself insecure" or in words of 
similar import must be construed to mean that he or she has power to do so 
only if he or she in good faith believes that the prospect of payment or 
performance is impaired. 

(b) With respect to a consumer lease, the burden of establishing good faith 
under subsection (a) of this section is on the party who exercised the power; 
otherwise the burden of establishing lack of good faith is on the party against 
whom the power has been exercised. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Section 1-208 
and Unif. Consumer Credit Code 
§ 5.109(2), 7AU.L.A. 171 (1974). 
Purposes: Subsection (1) reflects modest 
changes in style to the provisions of the 
first sentence of Section 1-208. 

Subsection (2), however, reflects a sig- 
nificant change in the provisions of the 
second sentence of Section 1-208 by creat- 
ing a new rule with respect to a consumer 
lease. A lease provision allowing acceler- 
ation at the will of the lessor or when the 
lessor deems itself insecure is of critical 
importance to the lessee. In a consumer 
lease it is a provision that is not usually 
agreed to by the parties but is usually 
mandated by the lessor. Therefore, where 
its invocation depends not on specific cri- 
teria but on the discretion of the lessor, its 



use should be regulated to prevent abuse. 
Subsection (1) imposes a duty of good 
faith upon its exercises. Subsection (2) 
shifts the burden of establishing good faith 
to the lessor in the case of a consumer 
lease, but not otherwise. 

Cross Reference: 

Section 1-208. 
Definitional Cross Reference: 

"Burden of establishing' 



1-201(8). 

"Consumer 
2A-103(l)(e). 

"Good faith 
2-103(.l)(b). 

"Party". Section 1-201(29). 

"Term". Section 1-201(42). 



Section 



Section 



lease". 
Sections 1-201(19) and 



Prior Codifications 

1981 Ed., § 28:2A-109. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 
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Library References 
Key Numbers Encyclopedias 

Bailment ®=>20, 31(1). C j S Bailments §§ 76 to 78, 1 10 to 112. 

West] aw Kev Number Searches: 5 Ok 20; 
50k31(l). 



Part 2. Formation and Construction of Lease Contract, 

§ 28:2A-201. Statute of frauds. 

(a) A lease contract is not enforceable by way of action or defense unless: 

(1) The total payments to be made under the lease contract, excluding 
payments for options to renew or buy, are less than $1,000; or 

(2) There is a writing, signed by the party against whom enforcement is 
sought or by that party's authorized agent, sufficient to indicate that a lease 
contract has been made between the parties and to describe the goods leased 
and the lease term. 

(b) Any description of leased goods or of the lease term is sufficient and 
satisfies subsection (a)(2) of this section, whether or not it is specific, if it 
reasonably identifies what is described. 

(c) A writing is not insufficient because it omits or incorrectly states a term 
agreed upon, but the lease contract is not enforceable under subsection (a)(2) of 
this section beyond the lease term and the quantity of goods shown in the 
writing. 

(d) A lease contract that does not satisfy the requirements of subsection (a) of 
this section, but which is valid in other respects, is enforceable: 

(1) If the goods are to be specially manufactured or obtained for the lessee 
and are not suitable for lease or sale to others in the ordinary course of the 
lessor's business, and the lessor, before notice of repudiation is received and 
under circumstances that reasonably indicate that the goods are for the 
lessee, has made either a substantial beginning of their manufacture or 
commitments for their procurement; 

(2) If the party against whom enforcement is sought admits in that party's 
pleading, testimony, or otherwise in court that a lease contract was made, but 
the lease contract is not enforceable under this provision beyond the quantity 
of goods admitted; or 

(3) With respect to goods that have been received and accepted by the 
lessee. 

(e) The lease term under a lease contract referred to in subsection (d) of this 
section is: 

(1) If there is a writing signed by the party against whom enforcement is 
sought or by that party's authorized agent specifying the lease term, the term 
so specified; 
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(2) If the party against whom enforcement is sought admits in that party's 
pleading; testimony, or otherwise in court a lease term, the term so admitted; 
or 

(3) A reasonable lease term. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Sections 
2-201, 9-203(1) and 9-1 10. 
Changes: This section is modeled on Sec- 
tion 2-201, with changes to reflect the 
differences between a lease contract and a 
contract for the sale of goods. In particu- 
lar, subsection (l)(b) adds a requirement 
that the writing "describe the goods leased 
and the lease term", borrowing that con- 
cept, with revisions, from the provisions of 
Section 9-203(l)(a). Subsection (2), rely- 
ing on the statutory analogue in Section 
9-110, sets forth the minimum criterion 
for satisfying that requirement. 
Purposes: The changes in this section con- 
form the provisions of Section 2-201 to 
custom and usage in lease transactions. 
Section 2-201(2), stating a special rule be- 
tween merchants, was not included in this 
section as the number of such transactions 
involving leases, as opposed to sales, was 
thought to be modest. Subsection (4) cre- 
ates no exception for transactions where 
payment has been made and accepted. 
This represents a departure from the ana- 
logue, Section 2-201 (3)(c). The rationale 
for the departure is grounded in the dis- 
tinction between sales and leases. Unlike 
a buyer in a sales transaction, the lessee 
does not tender payment in full for goods 
delivered, but only payment of rent for one 



or more months. It was decided that, as a 
matter of policy, this act of payment is not 
a sufficient substitute for the required 
memorandum. Subsection (5) was needed 
to establish the criteria for supplying the 
lease term if it is omitted, as the lease 
contract may still be enforceable under 
subsection (4). 
Cross References: 

Sections 2-201, 9-1 10 and 9-203(l)(a). 

Definitional Cross References: 

'Action". Section .1-201(1). 
'Agreed". Section 1-201(3). 
'Buying". Section 2A-103(l)(a). 
'Goods". Section 2A-103(l)(h). 
'Lease". Section 2A-103(l)(j). 
'Lease contract". Section 

2 A- 103 (!)(/). 

'Lessee". Section 2A-103(l)(n). 
'Lessor". Section 2A-103(l)(p). 
'Notice". Section 1-201(25). 
'Party". Section 1-201(29). 
'Sale". Section 2-106(1). 
'Signed". Section 1-201(39). 
'Term". Section 1-201(42). 
'Writing". Section 1-201(46). 



Prior Codifications 

1981 EcL, § 28:2A-20l 



Key Numbers 

Frauds, Statute of <^>84. 
West law Key Number Search: 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following; 
§ 28:2A-10i. 

Library References 

Encyclopedias 

C.J.S. Frauds, Statute of §§ 139, 141. 



185k84. 



§ 28:2A-202. Final written expression: parol or extrinsic evidence. 

Terms with respect to which the confirmatory memoranda of the parties 
agree or which are otherwise set forth in a writing intended by the parties as a 
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final expression of their agreement with respect to such terms as are included 
therein may not be contradicted by evidence of any prior agreement or of a 
contemporaneous oral agreement but may be explained or supplemented: 

(1) By course of dealing or usage of trade or by course of performance; 
and 

(2) By evidence of consistent additional terms unless the court finds the 
writing to have been intended also as a complete and exclusive statement of 
the terms of the agreement. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-202. "Party". Section 1-201(29). 

Definitional Cross References: "Term". Section 1-201(42). 

"Agreement". Section 1-201(3). "Usage of trade". Section .1-2.05. 

"Course of dealing". Section 1-205. "Writing". Section 1-201(46). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 28:2A-202. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28.-2A-101. 

Cross References 
Section References 

This section is referred to in § 28:2A-214. 

Library References 

Key Numbers Encyclopedias 

Evidence <3»384 to 469. CJ.S. Evidence §§ 1132 to 1298. 

Westlaw Key Number Searches: 157k384 to 
157k469. " 

§ 28:2A-203. Seals inoperative. 

The affixing of a seal to a writing evidencing a lease contract or an offer to 
enter into a lease contract does not render the writing a sealed instrument and 
the law with respect to sealed instruments does not apply to the lease contract 
or offer. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-203. "Lease contract". Section 

Changes: Revised to reflect leasing prac- 2A-103(1)(/ ). 

tices and terminology. „ in w.^ 

Definitional Cross References: Wntin S ' Sectlon i" 201 ^)- 



694 



LEASES § 28:2A-205 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-203. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

§ 28:2A-204. Formation in general. 

(a) A lease contract may be made in any manner sufficient to show agree- 
ment, including conduct by both parties which recognizes the existence of a 
lease contract. 

(b) An agreement sufficient to constitute a lease contract may be found 
although the moment of its making is undetermined. 

(c) Although one or more terms are left open, a lease contract does not fail 
for indefiniteness if the parties have intended to make a lease contract and 
there is a reasonably certain basis for giving an appropriate remedy. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-204. "Lease contract". Section 

Changes: Revised to reflect leasing prac- 2A-103(1)(Z ). 
tices and terminology. "Party". Section 1-201(29). 

Definitional Cross References: "Remedy". Section 1-201(34). 

"Agreement". Section 1-201(3). "Term". Section 1-201(42). 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-204. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 
Key Numbers Encyclopedias 

Bailment <^1 to 5. c j s Bailments §§ 2 to 27, 31 . 

Westlaw Key Number Searches: 50k 1 to 
50k5. 

§ 28:2A-205. Firm offers. 

An offer by a merchant to lease goods to or from another person in a signed 
writing that by its terms gives assurance it will be held open is not revocable, 
for lack of consideration, during the time stated or, if no time is stated, for a 
reasonable time, but in no event may the period of irrevocability exceed 3 
months. Any such term of assurance on a form supplied by the offeree must be 
separately signed by the offeror. 
(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-205. Changes: Revised to reflect leasing prac- 
tices and terminology. 
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Definitional Cross References: 

"Goods". Section 2A-103(l)(h). 
"Lease". Section 2A— 103(1 )(j). 
"Merchant". Section 2-104(1). 
"Person". Section 1-201(30). 



"Reasonable time". Section 1-204(1) 
and (2). 

"Signed". Section 1-201(39). 
"Term". Section 1-201(42). 
"Writing". Section 1-201(46). 



Prior Codifications 

1.981 Ed., § 28:2A-205. 



Key Numbers 

Bailment ©=».! to 5. 
Westlaw Key Number Searches: 
50k5. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 

Encyclopedias 

CJ.S. Bailments §§ 2 to 27, 31 . 
50kl to 



§ 28:2A-206. Offer and acceptance in formation of lease contract. 

(a) Unless otherwise unambiguously indicated by the language or circum- 
stances, an offer to make a lease contract must be construed as inviting 
acceptance in any manner and by any medium reasonable in the circum- 
stances. 

(b) If the beginning of a requested performance is a reasonable mode of 
acceptance, an offeror who is not notified of acceptance within a reasonable 
time may treat the offer as having lapsed before acceptance. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 

Uniform Statutory Source: Section 
2-206(1 )(a) and (2). 

Changes: Revised to reflect leasing prac- 
tices and terminology. 
Definitional Cross References: 



"Lease 


contract". 


2A-103( !)(/). 






"Notifies". ; 


Section 1- 


-201(26). 


"Reasonable 


time". 


Section 


and (2). 







Section 



1-204(1) 



Prior Codifications 

1981 Ed., § 28:2A-206. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following; 
§ 28:2A-101. 



Key Numbers 

Bailment <$=>1 to 5. 
Westlaw Key Number Searches: 
50k5. 



Library References 

Encyclopedias 

CJ.S. Bailments §§ 2 to 27, 31. 
50kl to 



§ 28:2A-207. Course of performance or practical construction. 

(a) If a lease contract involves repeated occasions for performance by either 
party with knowledge of the nature of the performance and opportunity for 
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objection to it by the other, any course of performance accepted or acquiesced 
in without objection is relevant to determine the meaning of the lease agree- 
ment. 

(b) The express terms of a lease agreement and any course of performance, 
as well as any course of dealing and usage of trade, must be construed 
whenever reasonable as consistent with each other; but if that construction is 
unreasonable, express terms control course of performance, course of perfor- 
mance controls both course of dealing and usage of trade, and course of 
dealing controls usage of trade. 

(c) Subject to the provisions of § 28:2A-208 on modification and waiver, 
course of performance is relevant to show a waiver or modification of any term 
inconsistent with the course of performance. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Source: Sections Cross References: 



Uniform Statutory 

2-208 and 1-205(4). 

Changes: Revised to reflect leasing prac- 
tices and terminology, except that subsec- 
tion (2) was further revised to make the 
subsection parallel the provisions of Sec- 
tion 1-205(4) by adding that course of 
dealing controls usage of trade. 
Purposes: The section should be read in 
conjunction with Section 2A-208. In par- 
ticular, although a specific term may con- 
trol over course of performance as a mat- 
ter of lease construction under subsection 
(2), subsection (3) allows the same course 
of dealing to show a waiver or modifica- 
tion, if Section 2A-208 is satisfied. 



Sections 1-205(4), 2-208 and 2A-208. 

Definitional Cross References: 

"Course of dealing". Section 1-205. 
"Knowledge". Section 1-201(25). 



agreement 



"Lease 
2A~103(l)(k). 

"Lease contract 

2A-103(1)(Z). 

"Party''- Section 1-201(29). 

"Term". Section 1-201(42). 

"Usage of trade". Section 1-205. 



Section 



Section 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2A-207. 



Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Library References 
Key Numbers Encyclopedias 

Bailment <3=2. c j s Bailments §§ 5, 14, 16 to 18. 

West Law Key Number Search: 50k2. 

§ 28:2A-208* Modification, rescission, and waiver. 

(a) An agreement modifying a lease contract needs no consideration to be 
binding. 

(b) A signed lease agreement that excludes modification or rescission except 
by a signed writing may not be otherwise modified or rescinded, but, except as 
between merchants, such a requirement on a form supplied by a merchant 
must be separately signed by the other party. 
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(c) Although an attempt at modification or rescission does not satisfy the 
requirements of subsection (b) of this section, it may operate as a waiver. 

(d) A party who has made a waiver affecting an executory portion of a lease 
contract may retract the waiver by reasonable notification received by the other 
party that strict performance will be required of any term waived, unless the 
retraction would be unjust in view of a material change of position in reliance 
on the waiver. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Statutory Source: Section 2-209. 
Changes: Revised to reflect leasing prac- 
tices and terminology, except that the pro- 
visions of subsection 2-209(3) were omit- 
ted. 

Purposes: Section 2-209(3) provides that 
"the requirements of the statute of frauds 
section of this Article (Section 2-201) must 
be satisfied if the contract as modified is 
within its provisions." This provision was 
not incorporated as it is unfair to allow an 
oral modification to make the entire lease 
contract unenforceable, e.g., if the modifi- 
cation takes it a few dollars over the dollar 
limit. At the same time, the problem 
could not be solved by providing that the 
lease contract would still be enforceable in 
its pre-modification state (if it then satis- 
fied the statute of frauds) since in some 
cases that might be worse than no enforce- 
ment at all. Resolution of the issue is left 



Uniform Commercial Code Comment 

to the courts based on the facts of each 

case. 

Cross References: 

Sections 2-201 and 2-209. 
Definitional Cross References: 

"Agreement". Section 1-201(3). 

"Between merchants". Section 

2-104(3). 

"Lease agreement". Section 

2A-103(l)(k). 

"Lease contract". Section 

2A-103(1)(/). 

"Merchant". Section 2-104(1). 

"Notification". Section 1-201(26). 

"Party". Section 1-201(29). 

"Signed". Section 1-201(39). 

"Term". Section 1-201(42). 

"Writing". Section 1-201(46). 



Prior Codifications 

1981 Ed., § 28:2A-208. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in § 28:2A-207. 



Key Numbers 

Bailment ^2, 22. 

Westlaw Key Number Searches: 50k2 
50k22. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 5, 14, 16 to 18, 99 to 102. 



§ 28:2A-209. Lessee under finance lease as beneficiary of supply contract. 

(a) The benefit of a supplier's promises to the lessor under the supply 
contract and of all warranties, whether express or implied, including those of 
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any third party provided in connection with or as part of the supply contract, 
extends to the lessee to the extent of the lessee's leasehold interest under a 
finance lease related to the supply contract, but is subject to the terms of the 
warranty and of the supply contract and all defenses or claims arising there- 
from. 

(b) The extension of the benefit of a supplier's promises and of warranties to 
the lessee (§ 28:2A-209(a)) does not: 

(1) Modify the rights and obligations of the parties to the supply contract, 
whether arising therefrom or otherwise; or 

(2) Impose any duty or liability under the supply contract on the lessee. 

.(c) Any modification or rescission of the supply contract by the supplier and 
the lessor is effective between the supplier and the lessee unless, before the 
modification or rescission, the supplier has received notice that the lessee has 
entered into a finance lease related to the supply contract. If the modification 
or rescission is effective between the supplier and the lessee, the lessor is 
deemed to have assumed, in addition to the obligations of the lessor to the 
lessee under the lease contract, promises of the supplier to the lessor and 
warranties that were so modified or rescinded as they existed and were 
available to the lessee before modification or rescission. 

(d) In addition to the extension of the benefit of the supplier's promises and 
of warranties to the lessee under subsection (a) of this section, the lessee retains 
all rights that the lessee may have against the supplier which arise from an 
agreement between the lessee and the supplier or under other law. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; July 25, 1995, D.C. Law 11-30, 
§ 7(a), 42 DCR 1547.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: None. supply contract or warranty, including 

Changes: This section is modeled on Sec- any with respect to rights and remedies, 

tion 9-318 the Restatement (Second) of and defense or claim such as a stat- 

Contracts s§ 302-315 (1981), and leasing + r v . + .. rr ,. . , ,, 

r, ^1-7 /-. r* ute ol limitations, elrective against the 

practices. See barman Oil Co. v. Bur- , . . . & , , 

roughs Corp., 625 F.2d 1291, 1296-97 (5th lessor as the acquiring party under the 
Cir.1980). su Pply contract, is also effective against 
Purposes: the lessee as the beneficiary designated 
1. The function performed by the les- under this provision. For example, the 
sor in a finance lease is extremely limit- supplier is not precluded from excluding 
ed. Section 2A-103(l)(g). The lessee or modifying an express or implied war- 
looks to the supplier of the goods for rant y under a supply contract. Sections 
warranties and the like or, in some cases 2-312(2) and 2-316, or Section 2A-214. 
as to warranties, to the manufacturer if a Further, the supplier is not precluded 
warranty made by that person is passed from limiting the rights and remedies of 
on. That expectation is reflected in sub- the lessor and from liquidating damages, 
section (1), which is self-executing. As a Sections 2-718 and 2-719 or Sections 
matter of policy, the operation of this 2A-503 and 2A-504. If the supply con- 
provision may not be excluded, modified tract excludes or modifies warranties, 
or limited; however, an exclusion, modi- limits remedies, or liquidates damages 
fication, or limitation of any term of the with respect to the lessor, such provisions 
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are enforceable against the lessee as ben- 
eficiary. Thus, only selective discrimina- 
tion against the beneficiaries designated 
under this section is precluded, i.e., exclu- 
sion of the supplier's liability to the lessee 
with respect to warranties made to the 
lessor. This section does not affect the 
development of other law with respect to 
products liability, 

2. Enforcement of this benefit is by ac- 
tion. Sections 2A-103(4) and 1-106(2). 

3. The benefit extended by these provi- 
sions is not without a price, as this Article 
also provides in the case of a finance lease 
that is not a consumer lease that the les- 
see's promises to the lessor under the lease 
contract become irrevocable and indepen- 
dent upon the lessee's acceptance of the 
goods. Section 2A-407. 

4. Subsection (2) limits the effect of 
subsection (1) on the supplier and the les- 
sor by preserving, notwithstanding the 
transfer of the benefits of the supply con- 
tract to the lessee, all of the supplier's and 
the lessor's rights and obligations with re- 
spect to each other and others; it further 
absolves the lessee of any duties with re- 
spect to the supply contract that might 
have been inferred from the extension of 
the benefits thereof. 

5. Subsections (2) and (3) also deal 
with difficult issues related to modification 
or rescission of the supply contract. Sub- 
section (2) states a rule that determines 
the impact of the statutory extension of 
benefit contained in subsection (1) upon 
the relationship of the parties to the supply 
contract and, in a limited respect, upon 
the lessee. This statutory extension of 
benefit, like that contained in Sections 
2A-216 and 2-318, is not a modification of 
the supply contract by the parties. Thus, 
subsection (3) states the rules that apply to 
a modification or rescission of the supply 
contract by the parties. Subsection (3) 
provides that a modification or rescission 
is not effective between the supplier and 



the lessee if, before the modification or 
rescission occurs, the supplier received no- 
tice that the lessee has entered into the 
finance lease. On the other hand, if the 
modification or rescission is effective, then 
to the extent of the modification or rescis- 
sion of the benefit or warranty, the lessor 
by statutory dictate assumes an obligation 
to provide to the lessee that which the 
lessee would otherwise lose. For example, 
assume a reduction in an express warranty 
from four years to one year. No prejudice 
to the lessee may occur if the goods per- 
form as agreed. If, however, there is a 
breach of the express warranty after one 
year and before four years pass, the lessor 
is liable. A remedy for any prejudice to 
the lessee because of the bifurcation of the 
lessee's recourse resulting from the action 
of the supplier and the lessor is left to 
resolution by the courts based on the facts 
of each case. 

6, Subsection (4) makes it clear that 
the rights granted to the lessee by this 
section do not displace any rights the les- 
see otherwise may have against the suppli- 
er. 

Cross References: 

Sections 2A-103(l)(g), 2A-407 and 
9-318. 

Definitional Cross References: 

"Action". Section 1-201(1). 

"Finance lease". Section 2A-103(l)(g). 

"Leasehold interest". Section 

2A-103(l)(m). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2 A- .103(1. )(p). 

"Notice". Section 1-201(25). 

"Party". Section 1-201.(29). 

"Rights". Section 1-201(36). 

"Supplier". Section 2A-103(l)(x). 

"Supply contract". Section 

2A-103(l)(y). 

"Term". Section 1-201(42). 
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Historical and Statutory Notes 

Prior Codifications signed Bill No. 1 1-58, which was referred to the 

1981 Ed., § 28:2A-209. Committee of the Whole. The Bill was adopted 

.,.„.-, on first and second readings on February 7, 

Leg.slative History of Laws ms md March ?> , 99S ective]y . sj d 

For legislative history of D.C. Law 9-128, see b h M on M h n ms h was as _ 

Historical and Statutory Notes following / , A KT A , -,-, , • A j , , ,, 

c ?8^A-101 signed Act No. 11-32 and transmitted to both 

Law U-30, the "Technical Amendments Act House * of Congress for its review. D.C. Law 
of 1995," was introduced in Council and as- 1 1-30 became effective on July 25, 1995. 

Library References 

Key Numbers Encyclopedias 

Bailment @=>2 1. c.J.S. Bailments §§ 93 to 98. 

Westlaw Key Number Search: 50k21 . 

§ 28:2A-210. Express warranties. 

(a) Express warranties by the lessor are created as follows: 

(1) Any affirmation of fact or promise made by the lessor to the lessee 
which relates to the goods and becomes part of the basis of the bargain 
creates an express warranty that the goods will conform to the affirmation or 
promise. 

(2) Any description of the goods which is made part of the basis of the 
bargain creates an express warranty that the goods will conform to the 
description. 

(3) Any sample or model that is made part of the basis of the bargain 
creates an express warranty that the whole of the goods will conform to the 
sample or model. 

(b) It is not necessary to the creation of an express warranty that the lessor 
use formal words, such as "warrant" or "guarantee," or that the lessor have a 
specific intention to make a warranty, but an affirmation merely of the value of 
the goods or a statement purporting to be merely the lessor's opinion or 
commendation of the goods does not create a warranty. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-313. Value of the goods, as used in subsection 

Changes: Revised to reflect leasing prac- (2), includes rental value. 

rices and terminology. 

Purposes: All of the express and implied Cross References: 

warranties of the Article on Sales (Article Article 2> Section 2 „ 313> and Sec _ 

2) are included in this Article, revised to + . 1A 1in , u u -»a im 
n * *u j-rr 1 + i c tions 2A-2 10 through 2A-2 1 6. 

retlect the differences between a sale of to 

goods and a lease of goods. Sections Definitional Cross References: 

2A-2fO through 2A-216. The lease of 

goods is sufficiently similar to the sale of "Conforming", Section 2A-103(l)(d). 

goods to justify this decision. Hawkland, "Goods". Section 2A-f 03(1 )(h). 

The Impact of the Uniform Commercial " Le ssee". Section 2A-103(l)(n). 

Code on Equipment Leasing, 1972 1U.L.F. it ' 

446, 459-60. Many state and federal Lessor. Section 2A-1 03(1 )(p). 

courts have reached the same conclusion. "Value". Section 1-201(44). 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-210. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 
Key Numbers Encyclopedias 

Bailment <5=»9. C.J.S. Bailments §§ 37 to 45. 

West! aw Key Number Search: 50k9. 

§ 28:2A-211. Warranties against interference and against infringement; 
lessee's obligation against infringement. 

(a) There is in a lease contract a warranty that for the lease term no person 
holds a claim to or interest in the goods that arose from an act or omission of 
the lessor, other than a claim by way of infringement or the like, which will 
interfere with the lessee's enjoyment of its leasehold interest. 

(b) Except in a finance lease there is in a lease contract by a lessor who is a 
merchant regularly dealing in goods of the kind a warranty that the goods are 
delivered free of the rightful claim of any person by way of infringement or the 
like. 

(c) A lessee who furnishes specifications to a lessor or a supplier shall hold 
the lessor and the supplier harmless against any claim by way of infringement 
or the like that arises out of compliance with the specifications. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-3.1.2. low, the lessor can attempt to pass on the 

Changes: This section is modeled on the anticipated additional cost to the lessee in 

provisions of Section 2-312, with modifi- the guise of higher rent, 

cations to reflect the limited interest trans- Purposes: General language was chosen 

ferred by a lease contract and the total for subsection (1) that expresses the es- 

interest transferred by a sale. Section senC e of the lessee's expectation: with an 

2-312(2), which is omitted here, is incor- 4 . c ■ r • ' 4 j 4 i_ ti 

. j . c + . ,. 1u ^i . exception for infringement and the J ike, no 

porated m Section 2A-214. The warranty i i i. i . • i 

of quiet possession was abolished with re- P erson r holdln S a clam or mte f st that 
spect to sales of goods. Section 2-312 arose from an act or omission of the lessor 
official comment 1. Section 2A-211(1) re- will be able to interfere with the lessee's 
instates the warranty of quiet possession use and enjoyment of the goods for the 
with respect to leases. Inherent in the lease term. Subsection (2), like other sim- 
nature of the limited interest transferred flar provisions in later sections, excludes 
by the lease— the right to possession and the finance lessor from extending this war- 
use of the goods— is the need of the lessee ranty . with few exceptions (Sections 
for protection greater than that afforded to 2A _ 21Q and 2A -21 1(1)), the lessee under a 
the buyer. Since the scope of the protec- finance ^ ^ tQ Jook tQ the ^ for 
tion is limited to claims or interests that . . , ,., 
arose from acts or omissions of the lessor, warranties and the like or, in some cases 
the lessor will be in position to evaluate as to warranties, to the manufacturer if a 
the potential cost, certainly a far better warranty made by that person is passed 
position than that enjoyed by the lessee. on. Subsections (2) and (3) are derived 
Further, to the extent the market will al- from Section 2-312(3). These subsections, 
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as well as the analogue, should be con- "Goods". Section 2A-103(l)(h). 

strued so that applicable principles of law "Lease". Section 2A-103(l)(j). 

and equity supplement their provisions. "Lease contract". Section 

Sections 2A-1 03(4) and 1-103. 2A-103(1)(/). 

Cross References: "Leasehold interest". Section 

Sections 2-312, 2-312(1), 2-312(2), 2A-I03(l)(m). 
2-312 official comment 1, 2A-210, "Lessee". Section 2A- 103(1 )(n). 

2A-21 1(1) and 2A-214. "Lessor". Section 2A-103(l)(p). 

Definitional Cross References: "Merchant". Section 2-104(1). 

"Delivery". Section 1-201(14). "Person". Section 1-201(30). 

"Finance lease". Section 2A-103(l)(g). "Supplier". Section 2A-103(l)(x). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-211. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 

Section References 

This section is referred to in §§ 28:2A-214 and 28:2A-516. 

Library References 
Key Numbers Encyclopedias 

Bailment <S^9, 21. C.J.S. Bailments §§ 37 to 45, 93 to 98. 

Westlaw Kev Number Searches: 50k9; 
50k21. 

§ 28:2A-212. Implied warranty of merchantability. 

(a) Except in a finance lease, a warranty that the goods will be merchantable 
is implied in a lease contract if the lessor is a merchant with respect to goods of 
that kind. 

(b) Goods to be merchantable must: 

(1) Pass without objection in the trade under the description in the lease 
agreement; 

(2) In the case of fungible goods, be of fair average quality within the 
description; 

(3) Be fit for the ordinary purposes for which goods of that type are used; 

(4) Run, within the variation permitted by the lease agreement, of even 
kind, quality, and quantity within each unit and among all units involved; 

(5) Be adequately contained, packaged, and labeled as the lease agreement 
may require; and 

(6) Conform to any promises or affirmations of fact made on the container 
or label. 

(c) Other implied warranties may arise from course of dealing or usage of 
trade. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 



Uniform Statutory Source: Section 2-314. 
Changes: Revised to reflect leasing prac- 
tices and terminology. E.g., Glenn Dick 
Equip. Co. v. Galey Constr., Inc., 97 Idaho 
216, 225, 541 P.2d 1184, 1193 (1975) (im- 
plied warranty of merchantability (Article 
2) extends to lease transactions). 
Definitional Cross References: 

"Conforming". Section 2A-103(l)(d). 
"Course of dealing". Section 1-205. 



"Finance lease". Section 2A-103(l)(g). 

"Fungible". Section 1-201(17). 

"Goods". Section 2A-103(l)(h). 

"Lease agreement". Section 

2A-103(l)(k). 

"Lease contract". Section 

2A-103(1)(/). 

"Lessor". Section 2A-103(l)(p). 

"Merchant". Section 2-104(1). 

"Usage of trade". Section 1-205. 



Prior Codifications 

1981 Ed., § 28:2A-212. 



Key Numbers 

Bailment <&=>9. 

Westlaw Kev Number Search: 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 

Encyclopedias 

C.J.S. Bailments §§ 37 to 45. 
50k9. 



§ 28:2A-213. Implied warranty of fitness for particular purpose. 

Except in a finance lease, if the lessor at the time the lease contract is made 
has reason to know of any particular purpose for which the goods are required 
and that the lessee is relying on the lessor's skill or judgment to select or 
furnish suitable goods, there is in the lease contract an implied warranty that 
the goods will be fit for that purpose. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Statutory Source: Section 2-315. 
Changes: Revised to reflect leasing prac- 
tices and terminology. E.g., All-States 
Leasing Co. v. Bass, 96 Idaho 873, 879, 
538 P.2d 1177, 1.183 (1975) (implied war- 
ranty of fitness for a particular purpose 
(Article 2) extends to lease transactions). 
Definitional Cross References: 



Uniform Commercial Code Comment 

"Finance lease". Section 2A-.1.03(l)(g). 
"Goods". Section 2A-103(l)(h). 
"Knows". Section 1-201(25). 
"Lease contract". Section 

2A-103(1)(Z). 

"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A-103(l)(p). 



Prior Codifications 

1981 Ed., § 28:2A-213. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 

Bailment <3=>9. 

Westlaw Key Number Search: 



50k9. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 37 to 45. 
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§ 28:2A-214. Exclusion or modification of warranties. 

(a) Words or conduct relevant to the creation of an express warranty and 
words or conduct tending to negate or limit a warranty must be construed 
wherever reasonable as consistent with each other; but, subject to the provi- 
sions of § 28:2A-202 on parol or extrinsic evidence, negation or limitation is 
inoperative to the extent that the construction is unreasonable. 

(b) Subject to subsection (c) of this section, to exclude or modify the implied 
warranty of merchantability or any part of it the language must mention 
"merchantability", be by a writing, and be conspicuous. Subject to subsection 

(c) of this section, to exclude or modify any implied warranty of fitness the 
exclusion must be by a writing and be conspicuous. Language to exclude all 
implied warranties of fitness is sufficient if it is in writing, is conspicuous and 
states, for example, "There is no warranty that the goods will be fit for a 
particular purpose". 

(c) Notwithstanding subsection (b) of this section, but subject to subsection 

(d) of this section: 

(1) unless the circumstances indicate otherwise, all implied warranties are 
excluded by expressions like "as is," or "with all faults," or by other language 
that in common understanding calls the lessee's attention to the exclusion of 
warranties and makes plain that there is no implied warranty, if in writing 
and conspicuous; 

(2) if the lessee before entering into the lease contract has examined the 
goods or the sample or model as fully as desired or has refused to examine 
the goods, there is no implied warranty with regard to defects that an 
examination ought in the circumstances to have revealed; and 

(3) an implied warranty may also be excluded or modified by course of 
dealing, course of performance, or usage of trade. 

(d) To exclude or modify a warranty against interference or against infringe- 
ment (§ 28:2A-211) or any part of it, the language must be specific, be by a 
writing, and be conspicuous, unless the circumstances, including course of 
performance, course of dealing, or usage of trade, give the lessee reason to 
know that the goods are being leased subject to a claim or interest of any 
person. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; Apr. 9, 1997, D.C. Law 11-255, 
§ 27(pp), 44 DCR 1271.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Sections bility. This section also provides that to 

2-316 and 2-312(2). exclude or modify the implied warranty of 

Changes: Subsection (2) requires that a merchantability, fitness or against interfer- 

disclaimer of the warranty of merchanta- ence or infringement the language must be 

bility be conspicuous and in writing as is in writing and conspicuous. There are, 

the case for a disclaimer of the warranty however, exceptions to the rule. E.g., 

of fitness; this is contrary to the rule stat- course of dealing, course of performance, 

ed in Section 2-316(2) with respect to the or usage of trade may exclude or modify 

disclaimer of the warranty of merchanta- an implied warranty. Section 
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2A-214(3)(c). The analogue of Section 
2-312(2) has been moved to subsection (4) 
of this section for a more unified treatment 
of disclaimers; there is no policy with 
respect to leases of goods that would justi- 
fy continuing certain distinctions found in 
the Article on Sales (Article 2) regarding 
the treatment of the disclaimer of various 
warranties. Compare Sections 2-312(2) 
and 2-316(2). Finally, the example of a 
disclaimer of the implied warranty of fit- 
ness stated in subsection (2) differs from 
the analogue stated in Section 2-316(2); 
this example should promote a better un- 
derstanding of the effect of the disclaimer. 
Purposes: These changes were made to 
reflect leasing practices. E.g., FMC Fi- 
nance Corp. v. Murphree, 632 F.2d 413, 
418 (5th Cir.1980) (disclaimer of implied 
warranty under lease transactions must be 
conspicuous and in writing). The omis- 
sion of the provisions of Section 2-316(4) 



was not substantive. Sections 2A-503 and 

2A-504. 

Cross References: 

Article 2, esp. Sections 2-312(2) and 
2-316, and Sections 2A-503 and 2A-504. 

Definitional Cross References: 

"Conspicuous". Section .1-201(10). 
"Course of dealing". Section 1-205. 
"Fault". Section 2A-103(l)(f). 
"Goods". Section 2A-103(l)(h). 
"Knows". Section 1-201(25). 
"Lease". Section 2A-103(l)(j). 
"Lease contract". 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 
"Person". Section 1-201(30). 
"Usage of trade". Section 1-205. 
"Writing". Section 1-201(46). 



Section 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2A-214. 



Legislative History of Laws 

For legislative history of D.C.. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Law 11-255, the "Second Technical Amend- 
ments Act of 1996," was introduced in Council 



and assigned Bill No. 11-905, which was re- 
ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-519 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 1 1-255 became effective on 
April 9, 1997. 



Key Numbers 
Bailment ©^9. 
Westlaw Key Number Search: 



50k9. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 37 to 45. 



§ 28:2A-215. Cumulation and conflict of warranties express or implied. 

Warranties, whether express or implied, must be construed as consistent with 
each other and as cumulative, but if that construction is unreasonable, the 
intention of the parties determines which warranty is dominant. In ascertain- 
ing that intention the following rules apply: 

(1) Exact or technical specifications displace an inconsistent sample or 
model or general language of description. 

(2) A sample from an existing bulk displaces inconsistent general language 
of description. 

(3) Express warranties displace inconsistent implied warranties other than 
an implied warranty of fitness for a particular purpose. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 



Uniform Statutory Source: Section 2-317. 
Definitional Cross Reference: 



"Party". Section 1-201(29). 



Prior Codifications 

1981 Ed., § 28:2A-215, 



Key Numbers 

Bailment <S=>9. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 

Encyclopedias 

C.J.S. Bailments §§ 37 to 45. 



Westlaw Key Number Search: 50k9. 

§ 28:2A-216. Third party beneficiaries of express and implied warranties. 

A warranty to or for the benefit of a lessee under this article, whether express 
or implied, extends to any person who may reasonably be expected to use, 
consume, or be affected by the goods and who is injured by breach of the 
warranty. The operation of this section may not be excluded, modified, or 
limited with respect to injury to the person of an individual to whom the 
warranty extends, but an exclusion, modification, or limitation of the warranty, 
including any with respect to rights and remedies, effective against the lessee is 
also effective against the beneficiary designated under this section. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-318. 
Changes: The provisions of Section 2-3 1 8 
have been included in this section, modi- 
fied in two respects: first, to reflect leasing 
practice, including the special practices of 
the lessor under a finance lease; second, 
to reflect and thus codify elements of the 
official comment to Section 2-3 1 8 with 
respect to the effect of disclaimers and 
limitations of remedies against third par- 
ties. 

Purposes: [Mississippi has adopted Alter- 
native A.]. Alternative A is based on the 
1962 version of Section 2-318 and is 
least favorable to the injured person as 
the doctrine of privity imposed by other 
law is abrogated to only a limited extent. 
Alternatives B and C are based on later 
additions to Section 2-318 and are more 
favorable to the injured person. In deter- 
mining which alternative to select, the 
state legislature should consider making 
its choice parallel to the choice it made 



with respect to Section 2-318, as inter- 
preted by the courts. 

The last sentence of each of Alternatives 
A, B and C does not preclude the lessor 
from excluding or modifying an express or 
implied warranty under a lease. Section 
2A-214. Further, that sentence does not 
preclude the lessor from limiting the rights 
and remedies of the lessee and from liqui- 
dating damages. Sections 2A-503 and 
2A-504. If the lease excludes or modifies 
warranties, limits remedies for breach, or 
liquidates damages with respect to the les- 
see, such provisions are enforceable 
against the beneficiaries designated under 
this section. However, this last sentence 
forbids selective discrimination against the 
beneficiaries designated under this sec- 
tion, i.e., exclusion of the lessor's liability 
to the beneficiaries with respect to war- 
ranties made by the lessor to the lessee. 
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Other law, including the Article on Sales 
(Article 2), may apply in determining the 
extent to which a warranty to or for the 
benefit of the lessor extends to the lessee 
and third parties. This is in part a func- 
tion of whether the lessor has bought or 
leased the goods. 

This Article does not purport to change 
the development of the relationship of the 
common law, with respect to products lia- 
bility, including strict liability in tort (as 
restated in Restatement (Second) of Torts, 
§ 402A (1965)), to the provisions of this 
Act. Compare Cline v. Prowler Indus, of 
Maryland, 418 A.2d 968 (Del. 1980) and 



Hawkins Constr. Co. v. Matthews Co., 190 
Neb. 546, 209 N.W.2d 643 (1973) with 
Dippel v. Sciano, 37 Wis.2d 443, 155 
N.W.2d 55 (1967). 

Cross References: 

Article 2, esp. Section 2-318, and Sec- 
tions 2A-214, 2A-503 and 2A-504. 

Definitional Cross References: 

"Goods". Section 2A-103(l)(h). 
"Lessee". Section 2A-103(l)(n). 
"Person". Section 1-201(30). 
"Remedy". Section 1-201(34). 
"Rights". Section 1-201(36). 



Prior Codifications 

1981 Ed., § 28:2A-216. 



Key Numbers 
Bailment <3=>9, 21. 
Westlaw Key Number 
50k21. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 

Encyclopedias 

C.J.S. Bailments §§ 37 to 45, 93 to 98. 
Searches: 50k9; 



§ 28:2A-217. Identification. 

Identification of goods as goods to which a lease contract refers may be made 
at any time and in any manner explicitly agreed to by the parties. In the 
absence of explicit agreement, identification occurs: 

(1) When the lease contract is made if the lease contract is for a lease of 
goods that are existing and identified; 

(2) When the goods are shipped, marked, or otherwise designated by the 
lessor as goods to which the lease contract refers, if the lease contract is for a 
lease of goods that are not existing and identified; or 

(3) When the young are conceived, if the lease contract is for a lease of 
unborn young of animals. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 



Uniform Statutory Source: Section 2-501. 
Changes: This section, together with Sec- 
tion 2A-218, is derived from the provisions 
of Section 2-501, with changes to reflect 
lease terminology; however, this section 
omits as irrelevant to leasing practice the 
treatment of special property. 



Purposes: With respect to subsection (b) 
there is a certain amount of ambiguity in 
the reference to when goods are designat- 
ed, e.g., when the lessor is both selling and 
leasing goods to the same lessee/buyer and 
has marked goods for delivery but has not 
distinguished between those related to the 
lease contract and those related to the 
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sales contract. As in Section 2-501 (l)(b), "Goods". Section 2A-103(l)(h). 

this issue has been left to be resolved by « Lease ". Section 2A-103(l)(j). 

the courts, case by case. ( w 

Cross References: "Lease contract". Section 

Sections 2-501 and 2A-218. 2A-103(l)(O- 

Definitional Cross References: "Lessor". Section 2A-103(l)(p). 

"Agreement". Section 1-201(3). "Party". Section 1-201(29). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-217. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 28:2A-522. 

Library References 
Key Numbers Encyclopedias 

Bailment <fc=>4. CJ.S. Bailments § 20. 

Westl aw Key Number Search: 50k4. 

§ 28:2A-218. Insurance and proceeds. 

(a) A lessee obtains an insurable interest when existing goods are identified 
to the lease contract even though the goods identified are nonconforming and 
the lessee has an option to reject them. 

(b) If a lessee has an insurable interest only by reason of the lessor's 
identification of the goods, the lessor, until default or insolvency or notification 
to the lessee that identification is final, may substitute other goods for those 
identified. 

(c) Notwithstanding a lessee's insurable interest under subsections (a) and (b) 
of this section, the lessor retains an insurable interest until an option to buy has 
been exercised by the lessee and risk of loss has passed to the lessee. 

(d) Nothing in this section impairs any insurable interest recognized under 
any other statute or rule of law. 

(e) The parties by agreement may determine that one or more parties have 
an obligation to obtain and pay for insurance covering the goods and by 
agreement may determine the beneficiary of the proceeds of the insurance. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-501. Purposes: Subsection (2) states a rule al- 
Changes: This section, together with Sec- lowing substitution of goods by the lessor 
tion 2A-217, is derived from the provisions under certain circumstances, until default 
of Section 2-501, with changes and addi- or insolvency of the lessor, or until notifi- 
tions to reflect leasing practices and termi- cation to the lessee that identification is 
nology. final. Subsection (3) states a rule regard- 
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ing the lessor's insurable interest that, by 
virtue of the difference between a sale and 
a lease, necessarily is different from the 
rule stated in Section 2-501(2) regarding 
the seller's insurable interest. For this 
purpose the option to buy shall be deemed 
to have been exercised by the lessee when 
the resulting sale is closed, not when the 
lessee gives notice to the lessor. Further, 
subsection (5) is new and reflects the com- 
mon practice of shifting the responsibility 
and cost of insuring the goods between the 
parties to the lease transaction. 
Cross References: 

Sections 2-501, 2-501(2) and 2A-217. 



Definitional Cross References: 

"Agreement". Section 1-201(3). 
"Buying". Section 2A-103(l)(a). 
"Conforming". Section 2A-103(4)(d). 
"Goods". Section 2A-103(l)(h). 
"Insolvent". Section 1-201(23). 
"Lease contract". Section 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 
"Lessor", Section 2A-103(l)(p). 
"Notification". Section 1-201(26). 
"Party". Section 1-201(29). 



Prior Codifications 

1981 Ed.,§ 28:2A-21S 



Key Numbers 

Bailment <3=>7, 1 1 . 
Westlaw Key Number 
50kll. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 

Encyclopedias 

C.J.S. Bailments §§ 28 to 29, 31, 46 to 55. 
Searches: 50k7; 



§ 28:2A-219. Risk of loss. 

(a) Except in the case of a finance lease, risk of loss is retained by the lessor 
and does not pass to the lessee. In the case of a finance lease, risk of loss 
passes to the lessee. 

(b) Subject to the provisions of this article on the effect of default on risk of 
loss (§ 28:2A-220), if risk of loss is to pass to the lessee and the time of passage 
is not stated, the following rules apply: 

(1) If the lease contract requires or authorizes the goods to be shipped by 
carrier 

(A) And it does not require delivery at a particular destination, the risk of 
loss passes to the lessee when the goods are duly delivered to the carrier; 
but 

(B) If it does require delivery at a particular destination and the goods 
are there duly tendered while in the possession of the carrier, the risk of 
loss passes to the lessee when the goods are there duly so tendered as to 
enable the lessee to take delivery. 

(2) If the goods are held by a bailee to be delivered without being moved, 
the risk of loss passes to the lessee on acknowledgment by the bailee of the 
lessee's right to possession of the goods. 

(3) In any case not within paragraph (1) or (2) of this subsection, the risk 
of loss passes to the lessee on the lessee's receipt of the goods if the lessor, or, 
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in the case of a finance lease, the supplier, is a merchant; otherwise the risk 
passes to the lessee on tender of delivery. 
(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Statutory 

2-509(1) through (3). 

Changes: Subsection (1) is new. The in- 
troduction to subsection (2) is new, but 
subparagraph (a) incorporates the provi- 
sions of Section 2-509(1); subparagraph 
(b) incorporates the provisions of Section 
2-509(2) only in part, reflecting current 
practice in lease transactions. 
Purposes: Subsection (1) states rules re- 
lated to retention or passage of risk of loss 
consistent with current practice in lease 
transactions. The provisions of subsection 
(4) of Section 2-509 are not incorporated 
as they are not necessary. This section 
does not deal with responsibility for loss 
caused by the wrongful act of either the 
lesser or the lessee. 



Uniform Commercial Code Comment 
Source: Section Cross References: 



2-509(1) 



2-509(2) and 



Sections 
2-509(4). 
Definitional Cross References: 

'Delivery". Section 1-201(14). 
'Finance lease". Section 2A-103(l)(g). 
'Goods". Section 2A~103(l)(h). 

contract". Section 



2A- 



Lease 
-103(1)(Z 

Lessee". 
Lessor". 



Section 2A-103(l)(n). 

Section 2A-103(l)(p). 
Merchant". Section 2-104(1). 
Receipt". Section 2-103(l)(c). 
Rights". Section 1-201(36). 
Supplier". Section 2A-103(l)(x). 



Prior Codifications 

1981 Eel., § 28:2A-219. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in § 28 :2A-529. 



Key Numbers 

Bailment C=»li; 

Westlaw Key Number Search: 50k 1 1 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 46 to 55. 



§ 28:2A-220, Effect of default on risk of loss. 

(a) Where risk of loss is to pass to the lessee and the time of passage is not 
stated: 

(1) If a tender or delivery of goods so fails to conform to the lease contract 
as to give a right of rejection, the risk of their loss remains with the lessor/or, 
in the case of a finance lease, the supplier, until cure or acceptance. 

(2) If the lessee rightfully revokes acceptance, he or she, to the extent of 
any deficiency in his or her effective insurance coverage, may treat the risk of 
loss as having remained with the lessor from the beginning. 

(b) Whether or not risk of loss is to pass to the lessee, if the lessee as to 
conforming goods already identified to a lease contract repudiates or is other- 
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wise in default under the lease contract, the lessor, or, in the case of a finance 
lease, the supplier, to the extent of any deficiency in his or her effective 
insurance coverage may treat the risk of loss as resting on the lessee for a 
commercially reasonable time. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-510. "Delivery". Section 1-201(14). 

Changes: Revised to reflect leasing prac- "Finance lease". Section 2A-103(l)(g). 

tices and terminology. The rule in Section ,,_ . ,, . ^ a ,,->.,/ -wix 

(l)(b) does not allow the lessee under a |( Goods ■ Section 2 A-l 03(1 )(h). 

finance lease to treat the risk of loss as "Lease contract". Section 

having remained with the supplier from 2A-103(1)(/ ). 
the beginning. This is appropriate given "Lessee". Section 2A- 103(1 )(n). 

the limited circumstances under which the ,, T „ ^. ~ A 1rt -» /i w v 

i ip i ii i , Lessor . Section 2A-103(l)(p). 

lessee under a finance lease is allowed to r 

revoke acceptance. Section 2A-517 and "Reasonable time". Section 1-204(1) 

Section 2A-5 16 official comment. and (2). 

Definitional Cross References: "Rights". Section .1-201(36). 

"Conforming". Section 2A-1 03(1 )(d). "Supplier". Section 2A-103(l)(x). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 EcL, § 28:2A-220. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 28:2A-219. 

Library References 

Key Numbers Encyclopedias 

Bailment <3=>1 L c j S . Bailments §§ 46 to 55. 

Westlaw Key Number Search: 50k 1 1 . 

§ 28:2A-221. Casualty to identified goods. 

If a lease contract requires goods identified when the lease contract is made, 
and the goods suffer casualty without fault of the lessee, the lessor, or the 
supplier before delivery, or the goods suffer casualty before risk of loss passes 
to the lessee pursuant to the lease agreement or § 28:2A-219, then; 

(1) If the loss is total, the lease contract is avoided; and 

(2) If the loss is partial or the goods have so deteriorated as to no longer 
conform to the lease contract, the lessee may nevertheless demand inspection 
and at his or her option either treat the lease contract as avoided or, except 
in a finance lease that is not a consumer lease, accept the goods with due 
allowance from the rent payable for the balance of the lease term for the 
deterioration or the deficiency in quantity but without further right against 
the lessor. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Statutory Source: Section 2-613. 
Changes: Revised to reflect leasing prac- 
tices and terminology. 

Purpose: Due to the vagaries of determin- 
ing the amount of due allowance (Section 
2-6 13(b), no attempt was made in subsec- 
tion (b) to treat a problem unique to lease 
contracts and installment sales contracts: 
determining how to recapture the allow- 
ance, e.g., application to the first or last 
rent payments or allocation, pro rata, to all 
rent payments. 
Cross References: 

Section 2-613. 
Definitional Cross References: 

"Conforming". Section 2A-103(l)(d). 



Uniform Commercial Code Comment 

"Consumer 
2 A- 103 (l)(e). 



lease". 



Section 



"Delivery". Section 1-201(14). 

"Fault". Section 2A-103(l)(f). 

"Finance lease". Section 2A-103(l)(g). 

"Goods". Section 2A-103(l)(h). 

"Lease". Section 2A-103(l)(j). 

"Lease agreement". Section 

2A-103(l)(k). 

"Lease contract". Section 

2A-193(1)(Z). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-1 03(1 )(p). 

"Rights". Section 1-201(36). 

"Supplier". Section 2 A-l 03(1 )(x). 



Prior Codifications 

1981 Ed., § 28:2A-221. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-1.28, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 

Bailment <s=»ll. 

Westlaw Key Number Search: 50k 1 1 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 46 to 55. 



Part 3. Effect of Lease Contract. 

§ 28:2A-301. Enforceability of lease contract. 

Except as otherwise provided in this article, a lease contract is effective and 
enforceable according to its terms between the parties, against purchasers of 
the goods and against creditors of the parties. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Section 9-201. 
Changes: The first sentence of Section 
9-20.1. was incorporated, modified to re- 
flect leasing terminology. The second sen- 
tence of Section 9-201 was eliminated as 
not relevant to leasing practices. 
Purposes: 

1. This section establishes a general 
rule regarding the validity and enforceabil- 
ity of a lease contract. The lease contract 
is effective and enforceable between the 



parties and against third parties. Excep- 
tions to this general rule arise where there 
is a specific rule to the contrary in this 
Article. Enforceability is, thus, dependent 
upon the lease contract meeting the re- 
quirements of the Statute of Frauds provi- 
sions of Section 2A-201. Enforceability is 
also a function of the lease contract con- 
forming to the principles of construction 
and interpretation contained in the Article 
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on General Provisions (Article 1). Section 
2A-103(4). 

2. The effectiveness or enforceability of 
the lease contract is not dependent upon 
the lease contract or any financing state- 
ment or the like being filed or recorded; 
however, the priority of the interest of a 
lessor of fixtures with respect to the inter- 
ests of certain third parties in such fixtures 
is subject to the provisions of the Article 
on Secured Transactions (Article 9). Sec- 
tion 2A-309. Prior to the adoption of this 
Article filing or recording was not re- 
quired with respect to leases, only leases 
intended as security. The definition of se- 
curity interest, as amended concurrently 
with the adoption of this Article, more 
clearly delineates leases and leases intend- 
ed as security and thus signals the need to 
file. Section 1-201(37). Those lessors 
who are concerned about whether the 
transaction creates a lease or a security 
interest will continue to file a protective 
financing statement. Section 9-408. 
Coogan, Leasing and the Uniform Com- 
mercial Code, in Equipment Leasing-Lever- 
aged Leasing 681, 744-46 (2d ed. 1980). 

3. Hypothetical: 

(a) In construing this section it is impor- 
tant to recognize its relationship to other 
sections in this Article. This is best dem- 
onstrated by reference to a hypothetical. 
Assume that on February 1 A, a manufac- 
turer of combines and other farm equip- 
ment, leased a fleet of six combines to B, a 
corporation engaged in the business of 
farming, for a 12 month term. Under the 
lease agreement between A and B, A 
agreed to defer B's payment of the first 
two months' rent to April 1 . On March 1 
B recognized that it would need only four 
combines and thus subleased two com- 
bines to C for an 1 1 month term. 

(b) This hypothetical raises a number of 
issues that are answered by the sections 
contained in this part. Since lease is de- 
fined to include sublease (Section 
2A-103(l)(j) and (w)), this section provides 
that the prime lease between A and B and 
the sublease between B and C are enforce- 
able in accordance with their terms, ex- 



cept as otherwise provided in this Article; 
that exception, in this case, is one of con- 
siderable scope. 

(c) The separation of ownership, which 
is in A, and possession, which is in B with 
respect to four combines and which is in C 
with respect to two combines, is not rele- 
vant. Section 2A-302. A's interest in the 
six combines cannot be challenged simply 
because A parted with possession to B, 
who in turn parted with possession of 
some of the combines to C. Yet it is 
important to note that by the terms of 
Section 2A-302 this conclusion is subject 
to change if otherwise provided in this 
Article. 

(d) B's entering the sublease with C 
raises an issue that is treated by this part. 
In a dispute over the leased combines A 
may challenge B's right to sublease. The 
rule is permissive as to transfers of inter- 
ests under a lease contract, including sub- 
leases. Section 2A-303(2). However, the 
rule has two significant qualifications. If 
the prime lease contract between A and B 
prohibits B from subleasing the combines, 
or makes such a sublease an event of de- 
fault, Section 2A-303(2) applies; thus, 
while B's interest under the prime lease 
may not be transferred under the sublease 
to C, A may have a remedy pursuant to 
Section 2A-303(5). Absent a prohibition 
or default provision in the prime lease 
contract A might be able to argue that the 
sublease to C materially increases A's risk; 
thus, while B's interest under the prime 
lease may be transferred under the sub- 
lease to C, A may have a remedy pursuant 
to Section 2A-303(5). Section 
2A-303(5)(b)(ii). 

(e) Resolution of this issue is also a 
function of the section dealing with the 
sublease of goods by a prime lessee (Sec- 
tion 2A-305). Subsection (1) of Section 
2A-305, which is subject to the rules of 
Section 2A-303 stated above, provides that 
C takes subject to the interest of A under 
the prime lease between A and B. Howev- 
er, there are two exceptions. First, if B is 
a merchant (Sections 2A-103(3) and 
2-104(1)) dealing in goods of that kind and 
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C is a sublessee in the ordinary course of 
business (Sections 2A-103(l)(o) and 
2A-103(.l)(n)), C takes free of the prime 
lease between A and B. Second; if B has 
rejected the six combines under the prime 
lease with A, and B disposes of the goods 
by sublease to C, C takes free of the prime 
lease if C can establish good faith. Sec- 
tion 2 A-51 1(4). 

(f) If the facts of this hypothetical are 
expanded and we assume that the prime 
lease obligated B to maintain the com- 
bines, an additional issue may be present- 
ed. Prior to entering the sublease, B, in 
satisfaction of its maintenance covenant, 
brought the two combines that it desired 
to sublease to a local independent dealer 
of A's. The dealer did the requested work 
for B. C inspected the combines on the 
dealer's lot after the work was completed. 
C signed the sublease with B two days 
later. C, however, was prevented from 
taking delivery of the two combines as B 
refused to pay the dealer's invoice for the 
repairs. The dealer furnished the repair 
service to B in the ordinary course of the 
dealer's business. If under applicable law 
the dealer has a lien on repaired goods in 
the dealer's possession, the dealer's lien 
will take priority over B's and C's inter- 
ests, and also should take priority over A's 
interest, depending upon the terms of the 
lease contract and the applicable law. 
Section 2A-306. 

(g) Now assume that C is in financial 
straits and one of C's creditors obtains a 
judgment against C. If the creditor levies 
on C's sub leasehold interest in the two 
combines, who will prevail? Unless the 
levying creditor also holds a lien covered 
by Section 2A-306, discussed above, the 
judgment creditor will take its interest 
subject to B's rights under the sublease 
and A's rights under the prime lease. Sec- 
tion 2A-307G). The hypothetical becomes 
more complicated if we assume that B is 
in financial straits and B's creditor holds 
the judgment. Here the judgment creditor 
takes subject to the sublease unless the lien 
attached to the two combines before the 
sublease contract became enforceable. 



Section 2A-307(2)(a). However, B's judg- 
ment creditor cannot prime A's interest in 
the goods because, with respect to A, the 
judgment creditor is a creditor of B in its 
capacity as lessee under the prime lease 
between A and B. Thus, here the judg- 
ment creditor's interest is subject to the 
lease between A and B. Section 
2A-307(1). 

(h) Finally, assume that on April 1 B is 
unable to pay A the deferred rent then due 
under the prime lease, but that C is cur- 
rent in its payments under the sublease 
from B. What effect will B's default under 
the prime lease between A and B have on 
C's rights under the sublease between B 
and C? Section 2A-301 provides that a 
lease contract is effective against the credi- 
tors of either party. Since a lease contract 
includes a sublease contract (Section 
2A-103(1)(/)X the sublease contract be- 
tween B and C arguably could be enforce- 
able against A, a prime lessor who has 
extended unsecured credit to B the prime 
lessee/sublessor, if the sublease contract 
meets the requirements of Section 2A-201. 
However, the rule stated in Section 
2A-30.1 is subject to other provisions in 
this Article. Under Section 2A-305, C, as 
sublessee, would take subject to the prime 
lease contract in most cases. Thus, B's 
default under the prime lease will in most 
cases lead to A's recovery of the goods 
from C. Section 2A-523. A and C could 
provide otherwise by agreement. Section 
2A-311. C's recourse will be to assert a 
claim for damages against B. Sections 
2A-211(l)and2A-508. 

4. Relationship Between Sections: (a) 
As the analysis of the hypothetical demon- 
strates, Part 3 of the Article focuses on 
issues that relate to the enforceability of 
the lease contract (Sections 2A-301, 
2A-302 and 2A-303) and to the priority of 
various claims to the goods subject to the 
lease contract (Sections 2A-304, 2A-305, 
2A-306, 2A-307, 2A-308, 2A-309, 2A-310, 
and2A-311). 

(b) This section states a general rule of 
enforceability, which is subject to specific 
rules to the contrary stated elsewhere in 
15 
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the Article. Section 2A-302 negates any 
notion that the separation of title and pos- 
session is fraudulent as a rule of law. Fi- 
nally, Section 2A-303 states rules with re- 
spect to the transfer of the lessor's interest 
(as well as the residual interest in the 
goods) or the lessee's interest under the 
lease contract. Qualifications are imposed 
as a function of various issues, including 
whether the transfer is the creation or 
enforcement of a security interest or one 
that is material to the other party to the 
lease contract. In addition, a system of 
rules is created to deal with the rights and 
duties among assignor, assignee and the 
other party to the lease contract. 

(c) Sections 2A-304 and 2A-305 are 
twins that deal with good faith transferees 
of goods subject to the lease contract. 
Section 2A-304 creates a set of rules with 
respect to transfers by the lessor of goods 
subject to a lease contract; the transferee 
considered is a subsequent lessee of the 
goods. The priority dispute covered here 
is between the subsequent lessee and the 
original lessee of the goods (or persons 
claiming through the original lessee). 
Section 2A-305 creates a set of rules with 
respect to transfers by the lessee of goods 
subject to a lease contract; the transferees 
considered are buyers of the goods or sub- 
lessees of the goods. The priority dispute 
covered here is between the transferee and 
the lessor of the goods (or persons claim- 
ing through the lessor). 

(d) Section 2A-306 creates a rule with 
respect to priority disputes between hold- 
ers of liens for services or materials fur- 
nished with respect to goods subject to a 
lease contract and the lessor or the lessee 
under that contract. Section 2A-307 cre- 



ates a rule with respect to priority disputes 
between the lessee and creditors of the 
lessor and priority disputes between the 
lessor and creditors of the lessee. 

(e) Section 2A-308 creates a series of 
rules relating to allegedly fraudulent trans- 
fers and preferences. The most significant 
rule is that set forth in subsection (3) 
which validates sale-leaseback transac- 
tions if the buyer-lessor can establish that 
he or she bought for value and in good 
faith. 

(f) Sections 2A-309 and 2A-310 create a 
series of rules with respect to priority dis- 
putes between various third parties and a 
lessor of fixtures or accessions, respective- 
ly, with respect thereto. 

(g) Finally, Section 2A-3.11 allows par- 
ties to alter the statutory priorities by 
agreement. 

Cross References: 

Article 1, especially Section 1-201(37), 
and Sections 2-104(1), 2A-103(l)(j), 
2A-103(1)(/), 2A-103(l)(n), 2A-103(l)(o) 
and 2A-103(l)(w), 2A-103(3), 2A-103(4), 
2A-201, 2A-301 through 2A-303, 
2A-303(2), 2A-303(5), 2A-304 through 
2A-307, 2A-307U), 2A-307(2)(a), 2A-308 
through 2A-3 1 1 , 2A-508, 2A-5 1 1 (4), 
2A-523, Article 9, especially Sections 
9-201 and 9-408. 

Definitional Cross References: 

"Creditor". Section .1-201(12). 
"Goods". Section 2A-103(l)(h). 
"Lease contract". Section 

2A-103(1)(Z). 

"Party". Section 1-201(29). 
"Purchaser". Section 1-201(33). 
"Term". Section 1-201(42). 



Prior Codifications 

1981 Ed., § 28:2A-301. 



Historical and Statutory Motes 

Legislative History of Laws 



For legislative history o.l: D.C. Law 9—128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 
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Encyclopedias 

C.J.S. Bailments §§ 4, 19, 21 to 22, 25 to 27, 
93 to 98. 

§ 28:2A-302. Title to and possession of goods. 

Except as otherwise provided in this article, each provision of this article 
applies whether the lessor or a third party has title to the goods, and whether 
the lessor, the lessee, or a third party has possession of the goods, notwithstand- 
ing any statute or rule of law that possession or the absence of possession is 
fraudulent. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 9-202. Dist.Ct.App.1980). This section provides, 
Changes: Section 9-202 was modified to among other things, that separation of 
reflect leasing terminology and to clarify ownership and possession per se does not 
the law of leases with respect to fraudulent affect the enforceability of the lease con- 
conveyances or transfers. tract. Sections 2A-301 and 2A-308. 
Purposes: The separation of ownership Cross References: 

and possession of goods between the lessor c . ~ A orM OA -, no Jn ~ nn 
i -li i / jL ■ j , \i Sections 2 A-301, 2A-308 and 9-202. 
and the lessee (or a third party) has creat- 
ed problems under certain fraudulent con- Definitional Cross References: 

veyance statutes. See, e.g., In re Ludlurn ,,~ , ,, ^. ^ A ^-./-.wi x 

r- * c in tt iJ nn^ /c+U r>- 1 n-7C\ e l Goods . Section 2A-1 03( 1 )(ll). 

Enters., MO F.2d 996 (5th Cir.1975); Sub- ,, , 

urbia Fed. Sav. & Loan Ass'n v. Bel-Air "Lessee". Section 2A-1 03(1 )(n). 

Conditioning Co., 385 So. 2d 1151 (Fla. "Lessor". Section 2 A-103(l)(p). 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-302. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 
Key Numbers Encyclopedias 

Bailment 6=»6 to 8. c j s Bailments §§ 28 to 31. 

Westlaw Key Number Searches: 50k6 to 
50k8. 

§ 28:2A-303o Alienability of party's interest under lease contract or of 
lessor's residual interest in goods; delegation of performance; 
transfer of rights. 

(a) As used in this section, the term "creation of a security interest" includes 
the sale of a lease contract that is subject to § 28:9-1 09(a)(3). 

(b) Except as provided in subsection (c) of this section and § 28:9-407, a 
provision in. a lease agreement which (i) prohibits the voluntary or involuntary 
transfer, including a transfer by sale, sublease, creation or enforcement of a 
security interest, or attachment, levy, or other judicial process, of an interest of 
a party under the lease contract or of the lessor's residual interest in the goods, 
or (ii) makes such a transfer an event of default, gives rise to the rights and 
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remedies provided in subsection (d), but a transfer that is prohibited or is an 
event of default under the lease agreement is otherwise effective. 

(c) A provision in a lease agreement which (i) prohibits a transfer of a right 
to damages for default with respect to the whole lease contract or of a right to 
payment arising out of the transferor's due performance of the transferor's 
entire obligation, or (ii) makes such a transfer an event of default, is not 
enforceable, and such a transfer is not a transfer that materially impairs the 
prospect of obtaining return performance by, materially changes the duty of, or 
materially increases the burden or risk imposed on, the other party to the lease 
contract within the purview of subsection (d). 

(d) Subject to subsection (c) and § 28:9-407: 

(1) If a transfer is made which is made an event of default under a lease 
agreement, the party to the lease contract not making the transfer, unless that 
party waives the default or otherwise agrees, has the rights and remedies 
described in § 28:2A-501(2); 

(2) If paragraph (1) is not applicable and if a transfer is made that (i) is 
prohibited under a lease agreement or (ii) materially impairs the prospect of 
obtaining return performance by, materially changes the duty of, or material- 
ly increases the burden or risk imposed on, the other party to the lease 
contract, unless the party not making the transfer agrees at any time to the 
transfer in the lease contract or otherwise, then, except as limited by 
contract, (i) the transferor is liable to the party not making the transfer for 
damages caused by the transfer to the extent that the damages could not 
reasonably be prevented by the party not making the transfer, and (ii) a court 
having jurisdiction may grant other appropriate relief, including cancellation 
of the lease contract or an injunction against the transfer. 

(e) A transfer of "the lease" or of "all my rights under the lease", or a 
transfer in similar general terms, is a transfer of rights and, unless the language 
or the circumstances, as in a transfer for security, indicate the contrary, the 
transfer is a delegation of duties by the transferor to the transferee. Acceptance 
by the transferee constitutes a promise by the transferee to perform those 
duties. The promise is enforceable by either the transferor or the other party to 
the lease contract. 

(f) Unless otherwise agreed by the lessor and the lessee, a delegation of 
performance does not relieve the transferor as against the other party of any 
duty to perform or of any liability for default. 

(g) In a consumer lease, to prohibit the transfer of an interest of a party 
under the lease contract or to make a transfer an event of default, the language 
must be specific, by a writing, and conspicuous. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; May 16, 1995, D.C. Law 10-255, 
§ 21, 41 DCR 5193; July 25, 1995, D.C. Law 11-30, § 7(b), 42 DCR 1547; Oct. 26, 2000, 
D.C. Law 13-201, § 201(d)(2), 47 DCR 7576.) 
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Uniform Commercial Code Comment 



Uniform Statutory Source: Sections 
2-210 and 9-311. 

Changes: The provisions of Sections 
2-210 and 9-31 1 were incorporated in this 
section, with substantial modifications to 
reflect leasing terminology and practice 
and to harmonize the principles of the 
respective provisions, i.e., limitations on 
delegation of performance on the one 
hand and alienability of rights on the oth- 
er. In addition, unlike Section 2-210 
which deals only with voluntary transfers, 
this section deals with involuntary as well 
as voluntary transfers. Moreover, the 
principle of Section 9-318(4) denying ef- 
fectiveness to contractual terms prohibit- 
ing assignments of receivables due and to 
become due also is implemented. 

Purposes: 

1. Subsection (2) states a rule, consis- 
tent with Section 9-40 1(b), that voluntary 
and involuntary transfers of an interest of 
a party under the lease contract or of the 
lessor's residual interest, including by way 
of the creation or enforcement of a securi- 
ty interest, are effective, notwithstanding a 
provision in the lease agreement prohibit- 
ing the transfer or making the transfer an 
event of default. Although the transfers 
are effective, the provision in the lease 
agreement is nevertheless enforceable, but 
only as provided in subsection (4). Under 
subsection (4) the prejudiced party is limit- 
ed to the remedies on "default under the 
lease contract" in this Article and, except 
as limited by this Article, as provided in 
the lease agreement, if the transfer has 
been made an event of default. Section 
2A-501(2). Usually, there will be a specif- 
ic provision to this effect or a general 
provision making a breach of a covenant 
an event of default. In those cases where 
the transfer is prohibited, but not made an 
event of default, the prejudiced party may 
recover damages; or, if the damage reme- 
dy would be ineffective adequately to pro- 
tect that party, the court can order cancel- 
lation of the lease contract or enjoin the 
transfer. This rule that such provisions 
generally are enforceable is subject to sub- 
section (3) and Section 9-407, which make 

71 



such provisions unenforceable in certain 
instances. 

2. Under Section 9-407, a provision in 
a lease agreement which prohibits the cre- 
ation or enforcement of a security interest, 
including sales of lease contracts subject 
to Article 9 (Section 9-109(a)(3)), or makes 
it an event of default is generally not en- 
forceable, reflecting the policy of Section 
9-406 and former Section 9-318(4). 

3. Subsection (3) is based upon Section 
2-210(2) and Section 9-406. It makes 
unenforceable a prohibition against trans- 
fers of certain rights to payment or a pro- 
vision making the transfer an event of de- 
fault. It also provides that such transfers 
do not materially impair the prospect of 
obtaining return performance by, materi- 
ally change the duty of, or materially in- 
crease the burden or risk imposed on, the 
other party to the lease contract so as to 
give rise to the rights and remedies stated 
in subsection (4). Accordingly, a transfer 
of a right to payment cannot be prohibited 
or made an event of default, or be one that 
materially impairs performance, changes 
duties or increases risk, if the right is 
already due or will become due without 
further performance being required by the 
party to receive payment. Thus, a lessor 
can transfer the right to future payments 
under the lease contract, including by way 
of a grant of a security interest, and the 
transfer will not give rise to the rights and 
remedies stated in subsection (4) if the 
lessor has no remaining performance un- 
der the lease contract. The mere fact that 
the lessor is obligated to allow the lessee to 
remain in possession and to use the goods 
as long as the lessee is not in default does 
not mean that there is "remaining perfor- 
mance" on the part of the lessor. Like- 
wise, the fact that the lessor has potential 
liability under a "non-operating" lease 
contract for breaches of warranty does not 
mean that there is "remaining perfor- 
mance." In contrast, the lessor would 
have "remaining performance" under a 
lease contract requiring the lessor to regu- 
larly maintain and service the goods or to 
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provide "upgrades" of the equipment on a 
periodic basis in order to avoid obsoles- 
cence. The basic distinction is between a 
mere potential duty to respond which is 
not "remaining performance," and an af- 
firmative duty to render stipulated perfor- 
mance. Although the distinction may be 
difficult to draw in some cases, it is in- 
structive to focus on the difference be- 
tween "operating" and "non-operating" 
leases as generally understood in the mar- 
ketplace. Even if there is "remaining per- 
formance" under a lease contract, a trans- 
fer for security of a right to payment that 
is made an event of default or that is in 
violation of a prohibition against transfer 
does not give rise to the rights and reme- 
dies under subsection (4) if it does not 
constitute an actual delegation of a materi- 
al performance under Section 9-407. 

4. The application of either the rule of 
Section 9-407 or the rule of subsection (3) 
to the grant by the lessor of a security 
interest in the lessor's right to future pay- 
ment under the lease contract may pro- 
duce the same result. Both provisions 
generally protect security transfers by the 
lessor in particular because the creation 
by the lessor of a security interest or the 
enforcement of that interest generally will 
not prejudice the lessee's rights if it does 
not result in a delegation of the lessor's 
duties. To the contrary, the receipt of 
loan proceeds or relief from the enforce- 
ment of an antecedent debt normally 
should enhance the lessor's ability to per- 
form its duties under the lease contract. 
Nevertheless, there are circumstances 
where relief might be justified. For exam- 
ple, if ownership of the goods is trans- 
ferred pursuant to enforcement of a secu- 
rity interest to a party whose ownership 
would prevent the lessee from continuing 
to possess the goods, relief might be war- 
ranted. See 49 U.S.C. § 1401(a) and (b) 
which places limitations on the operation 
of aircraft in the United States based on 
the citizenship or corporate qualification 
of the registrant. 

5. Relief on the ground of material 
prejudice when the lease agreement does 



not prohibit the transfer or make it an 
event of default should be afforded only in 
extreme circumstances, considering the 
fact that the party asserting material preju- 
dice did not insist upon a provision in the 
lease agreement that would protect against 
such a transfer. 

6. Subsection (4) implements the rule 
of subsection (2), Subsection (2) provides 
that, even though a transfer is effective, a 
provision in the lease agreement prohibit- 
ing it or making it an event of default may 
be enforceable as provided in subsection 
(4). See Brummond v. First National Bank 
of Clovis, 656 P.2d 884, 35 U.C.C. Rep. 
Serv. (Callaghan) 13.11 (N. Mex, 1983), 
stating the analogous rule for Section 
9-31.1. If the transfer prohibited by the 
lease agreement is made an event of de- 
fault, then, under subsection (4)(a), unless 
the default is waived or there is an cigree- 
ment otherwise, the aggrieved party has 
the rights and remedies referred to in Sec- 
tion 2A-501(2), viz. those in this Article 
and, except as limited in the Article, those 
provided in the lease agreement. In the 
unlikely circumstance that the lease agree- 
ment prohibits the transfer without mak- 
ing a violation of the prohibition an event 
of default or, even if there is no prohibi- 
tion against the transfer, and the transfer 
is one that materially impairs perfor- 
mance, changes duties, or increases risk 
(for example, a sublease or assignment to 
a party using the goods improperly or for 
an illegal purpose), then subsection (4)(b) 
is applicable. In that circumstance, un- 
less the party aggrieved by the transfer has 
otherwise agreed in the lease contract, 
such as by assenting to a particular trans- 
fer or to transfers in general, or agrees in 
some other manner, the aggrieved party 
has the right to recover damages from the 
transferor and a court may, in appropriate 
circumstances, grant other relief, such as 
cancellation of the lease contract or an 
injunction against the transfer. 

7. If a transfer gives rise to the rights 
and remedies provided in subsection (4), 
the transferee as an alternative may pro- 
pose, and the other party may accept, ade- 
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quale cure or compensation for past de- 
faults and adequate assurance of future 
due performance under the lease contract. 
Subsection (4) does not preclude any other 
relief that may be available to a party to 
the lease contract aggrieved by a transfer 
subject to an enforceable prohibition, such 
as an action for interference with contrac- 
tual relations. 

8. Subsection (7) requires that a provi- 
sion in a consumer lease prohibiting a 
transfer, or making it an event of default, 
must be specific, written and conspicuous. 
See Section 1-201(10). This assists in pro- 
tecting a consumer lessee against surprise 
assertions of default. 

9. Subsection (5) is taken almost verba- 
tim from the provisions of Section 
2-210(5). The subsection states a rule of 
construction that distinguishes a commer- 
cial assignment, which substitutes the as- 
signee for the assignor as to rights and 
duties, and an assignment for security or 
financing assignment, which substitutes 
the assignee for the assignor only as to 
rights. Note that the assignment for secu- 
rity or financing assignment is a subset of 
all security interests. Security interest is 
defined to include "any interest of a buyer 
of . . . chattel paper". Section 1-201(37). 
Chattel paper is defined to include a lease. 
Section 9-102. Thus, a buyer of leases is 
the holder of a security interest in the 
leases. That conclusion should not influ- 



ence this issue, as the policy is quite differ- 
ent. Whether a buyer of leases is the 
holder of a commercial assignment, or an 
assignment for security or financing as- 
signment should be determined by the lan- 
guage of the assignment or the circum- 
stances of the assignment. 

Cross References: 

Sections 1-201(11), 1-201(37), 2-210, 
2A-401, 9-102(l)(b), 9-104(0, 9-105(l)(a), 
9-206, and 9-318. 

Definitional Cross References: 

"Agreed" and "Agreement". Section 
1-201(3). 

"Conspicuous". Section 1-201(10). 

"Goods". Section 2A-103(l)(h). 

"Lease". Section 2A-1 03(1 )(j). 

"Lease contract". Section 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-1 03(1 )(p). 

"Lessor's residual interest". Section 
2A-103(l)(q). 

"Notice". Section 1-201(25). 

"Party". Section 1-201(29). 

"Person". Section 1-201(30). 

"Reasonable time". Section 1-204(1) 
and (2). 

"Rights". Section 1-201(36). 

"Term". Section 1-201(42). 

"Writing". Section 1-201(46). 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2A-303. 

Effect of Amendments 

D.C. Law 13-201, enacting a new Article 9 of 
the Uniform Commercial Code applicable July 
1, 2001, made conforming amendments to this 
section applicable upon the same date. 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Law 10-255, the "Technical Amendments Act 
of 1994," was introduced in Council and as- 



signed Bill No. 10-673, which was referred to 
the Committee of the Whole, The Bill was 
adopted on first and second readings on June 
21, 1994, and July 5, 1994, respectively. 
Signed by the Mayor on July 25, 1994, it was 
assigned Act No. 10-302 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 10-255 became effective on May 16, 1995. 

For legislative history of D.C. Law 1 1-30, see 
Historical and Statutory Notes following 
§ 28:2A-209. 

For Law 13-201, see notes following 
§ 28:2A-103. 
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Cross References 
Section References 

This section is referred to in §§ 28:2A-304 and 28;2A-305. 

Library References 
Key Numbers Encyclopedias 

Bailment .&>3, 21 to 34. c JS Bailments §§ 4, 19, 21 to 22, 25 to 27, 

Westlaw Key Number Searches: 50k3; 50k21 35 to \\q 

to 50k34. 

§ 28:2A-304, Subsequent lease of goods by lessor. 

(a) Subject to § 28:2A-303, a subsequent lessee from a lessor of goods under 
an existing lease contract obtains, to the extent of the leasehold interest 
transferred, the leasehold interest in the goods that the lessor had or had power 
to transfer, and, except as provided in subsection (b) of this section and 
§ 28:2A-527(d), takes subject to the existing lease contract. A lessor with 
voidable title has power to transfer a good leasehold interest to a good faith 
subsequent lessee for value, but only to the extent set forth in the preceding 
sentence. If goods have been delivered under a transaction of purchase, the 
lessor has that power even though: 

(1) The lessor's transferor was deceived as to the identity of the lessor; 

(2) The delivery was in exchange for a check which is later dishonored; 

(3) It was agreed that the transaction was to be a "cash sale"; or 

(4) The delivery was procured through fraud punishable as larcenous 
under the criminal law. 

(b) A subsequent lessee in the ordinary course of business from a lessor who 
is a merchant dealing in goods of that kind to whom the goods were entrusted 
by the existing lessee of that lessor before the interest of the subsequent lessee 
became enforceable against that lessor obtains, to the extent of the leasehold 
interest transferred, all of that lessor s and the existing lessee's rights to the 
goods, and takes free of the existing lease contract. 

(c) A subsequent lessee from the lessor of goods that are subject to an 
existing lease contract and are covered by a certificate of title issued under a 
statute of the District or of another jurisdiction takes no greater rights than 
those provided both by this and by the certificate of title statute. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-403. sions of Section 2A-303, which govern vol- 
Changes: While Section 2-403 was used untary and involuntary transfers of rights 
as a model for this section the provisions and duties under a kase contract7 inciud . 

or Section 2-403 were significantly revised . ,11 > -j 1 ■ . . • .1 

4 ri + 1 • - • ^ j in - +a „ ni . a me the lessor s residual interest in the 

to reflect leasing practices and to integrate & 

this Article with certificate of title statutes, goods. 

Purposes: 2. This section must also be read in 

1. This section must be read in con- conjunction with Section 2-403. This sec- 
junction with, as it is subject to, the provi- tion and Section 2A-305 are derived from 
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Section 2-403, which states a unified poli- 
cy on good faith purchases of goods. Giv- 
en the scope of the definition of purchaser 
(Section 1-201(33)), a person who bought 
goods to lease as well as a person who 
bought goods subject to an existing lease 
from a lessor will take pursuant to Section 
2-403. Further, a person who leases such 
goods from the person who bought them 
should also be protected under Section 
2-403, first because the lessee's rights are 
derivative and second because the defini- 
tion of purchaser should be interpreted to 
include one who takes by lease; no nega- 
tive implication should be drawn from the 
inclusion of lease in the definition of pur- 
chase in this Article. Section 
2A-103(l)(v). 

3. There are hypothetical that relate to 
an entrustee's unauthorized lease of en- 
trusted goods to a third party that are 
outside the provisions of Sections 2-403, 
2A-304 and 2A-305. Consider a sale of 
goods by M, a merchant, to B, a buyer. 
After paying for the goods B allows M to 
retain possession of the goods as B is short 
of storage. Before B calls for the goods M 
leases the goods to L, a lessee. This trans- 
action is not governed by Section 2-403(2) 
as L is not a buyer in the ordinary course 
of business. Section 1-201(9). Further, 
this transaction is not governed by Section 
2A-304(2) as B is not an existing lessee. 
Finally, this transaction is not governed by 
Section 2A-305(2) as B is not M's lessor. 
Section 2A-307(2) resolves the potential 
dispute between B, M and L. By virtue of 
B's entrustment of the goods to M and M's 
lease of the goods to L, B has a cause of 
action against M under the common law. 
Sections 2A-103(4) and 1-103. See, e.g., 
Restatement (Second) of Torts 

§§ 222A-243. Thus, B is a creditor of M. 
Sections 2A-103(4) and 1-201(12). Sec- 
tion 2A-307(2) provides that B, as M's 
creditor, takes subject to M's lease to L. 
Thus, if L does not default under the lease, 
L's enjoyment and possession of the goods 
should be undisturbed. However, B is not 
without recourse. B's action should result 
in a judgment against M providing, among 



other things, a turnover of all proceeds 
arising from M's lease to L, as well as a 
transfer of all of M's right, title and inter- 
est as lessor under M's lease to L, includ- 
ing M's residual interest in the goods. 
Section 2A-103(l)(q). 

4. Subsection (1) states a rule with re- 
spect to the leasehold interest obtained by 
a subsequent lessee from a lessor of goods 
under an existing lease contract. The in- 
terest will include such leasehold interest 
as the lessor has in the goods as well as 
the leasehold interest that the lessor had 
the power to transfer. Thus, the subse- 
quent lessee obtains unimpaired all rights 
acquired under the law of agency, appar- 
ent agency, ownership or other estoppel, 
whether based upon statutory provisions 
or upon case law principles. Sections 
2A-103(4) and 1-103. In general, the sub- 
sequent lessee takes subject to the existing 
lease contract, including the existing les- 
see's rights thereunder. Furthermore, the 
subsequent lease contract is, of course, 
limited by its own terms, and the subse- 
quent lessee takes only to the extent of the 
leasehold interest transferred thereunder. 

5. Subsection (1) further provides that 
a lessor with voidable title has power to 
transfer a good leasehold interest to a 
good faith subsequent lessee for value. In 
addition, subsections (l)(a) through (d) 
provide specifically for the protection of 
the good faith subsequent lessee for value 
in a number of specific situations which 
have been troublesome under prior law. 

6. The position of an existing lessee 
who entrusts leased goods to its lessor is 
not distinguishable from the position of 
other entrusters. Thus, subsection (2) pro- 
vides that the subsequent lessee in the 
ordinary course of business takes free of 
the existing lease contract between the les- 
sor entrustee and the lessee entruster, if 
the lessor is a merchant dealing in goods 
of that kind. Further, the subsequent les- 
see obtains all of the lessor entrustee's and 
the lessee entruster's rights to the goods, 
but only to the extent of the leasehold 
interest transferred by the lessor entrustee. 
Thus, the lessor entrustee retains the resid- 
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ual interest in the goods. Section 
2A-103(l)(q). However, entrustment by 
the existing lessee must have occurred be- 
fore the interest of the subsequent lessee 
became enforceable against the lessor. 
Entrusting is defined in Section 2-403(3) 
and that definition applies here. Section 
2A-103(3). 

7. Subsection (3) states a rule with re- 
spect to a transfer of goods from a lessor 
to a subsequent lessee where the goods are 
subject to an existing lease and covered by 
a certificate of title. The subsequent les- 
see's rights are no greater than those pro- 
vided by this section and the applicable 
certificate of title statute, including any 
applicable case law construing such stat- 
ute. Where the relationship between the 
certificate of title statute and Section 
2-403, the statutory analogue to this sec- 
tion, has been construed by a court, that 
construction is incorporated here. Sec- 
tions 2A-103(4) and 1-102(1) and (2). The 
better rule is that the certificate of title 
statutes are in harmony with Section 
2-403 and thus would be in harmony with 
this section. E.g., Atwood Chevrolet-Olds 
v. Aberdeen Mun. School Dist., 431 So. 2d 
926, 928, (Miss. 1983); Godfrey v. Gilsdorf] 
476 P.2d 3, 6, 86 Nev. 714, 718 (1970); 
Martin v. Nager, 192 N.J. Super. 189, 



197-98, 469 A.2d 519, 523 (Super. Ct. Ch. 
Div. 1983). Where the certificate of title 
statute is silent on this issue of transfer, 
this section will control. 

Cross References: 



Sections 1-102, 1-103, 
2-403, 2A-103(l)(v), 

2A-103(4), 2A-303 and 2A-305. 

Definitional Cross References: 



1-201(33), 
2A-103(3), 



"Agreed". Section 1-201(3). 

"Delivery". Section 1-201(14). 

"Entrusting". Section 2-403(3). 

"Good faith". Sections 1-201(19) and 
2-103(l)(b). 

"Goods". Section 2A-103(l)(h). 

"Lease". Section 2A-103(l)(j). 

"Lease contract". Section 

2A-103(1)(/). 

"Leasehold interest". Section 

2A-103(l)(m). 

"Lessee". Section 2A-103(l)(n). 

"Lessee in the ordinary course of busi- 
ness". Section 2A-103(l)(o). 

"Lessor". Section 2A-103(l)(p). 

"Merchant". Section 2-104(1). 

"Purchase". Section 2A-103(l)(v). 

"Rights". Section 1-201(36). 

"Value". Section 1-201(44). 



Prior Codifications 

1981 Ed., § 28:2A-304. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in §§ 28:2A-I04 and 28:2A-105. 



Key Numbers 

Bailment ®=>7, 21. 

West] aw Key Number Searches: 50k7; 
50k21. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 28 to 29, 31, 93 to 98. 



§ 28:2A-305. Sale or sublease of goods by lessee. 

(a) Subject to the provisions of § 28:2A-303, a buyer or sublessee from the 
lessee of goods under an existing lease contract obtains, to the extent of the 
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interest transferred, the leasehold interest in the goods that the lessee had or 
had power to transfer, and except as provided in subsection (b) of this section 
and § 28:2A-51 1(d), takes subject to the existing lease contract. A lessee with a 
voidable leasehold interest has power to transfer a good leasehold interest to a 
good faith buyer for value or a good faith sublessee for value, but only to the 
extent set forth in the preceding sentence. When goods have been delivered 
under a transaction of lease the lessee has that powder even though: 

(1) The lessor was deceived as to the identity of the lessee; 

(2) The delivery was in exchange for a check which is later dishonored; or 

(3) The delivery was procured through fraud punishable as larcenous 
under the criminal law. 

(b) A buyer in the ordinary course of business or a sublessee in the ordinary 
course of business from a lessee who is a merchant dealing in goods of that 
kind to whom the goods were entrusted by the lessor obtains, to the extent of 
the interest transferred, all of the lessor's and lessee's rights to the goods, and 
takes free of the existing lease contract. 

(c) A buyer or sublessee from the lessee of goods that are subject to an 
existing lease contract and are covered by a certificate of title issued under a 
statute of the District of Columbia or of another jurisdiction takes no greater 
rights than those provided both by this section and by the certificate of title 
statute. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 38 DCR 3830; July 25, 1995, D.C. Law 11-30, 
§ 7(c), 42 DCR 1547.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-403. 1057-58 (D.Mass.1983). Unlike Section 
Changes: While Section 2-403 was used 2A-304(2), this subsection does not con- 
as a model for this section, the provisions tain any requirement with respect to the 
of Section 2-403 were significantly revised time that the goods were entrusted to the 
to reflect leasing practice and to integrate mercha nt. In Section 2A-304(2) the corn- 
tins Article with certificate ot title statutes. petition {s between twQ customers of the 
Purposes: Tins section a companion to merchant lessor; the time of entrusting 
Section 2A-304, states the rule with re- jj j •<■ • ,, 
spect to the leasehold interest obtained by was f dded aS a mt ? non to creat f addl " 
abuver or sublessee from a lessee of goods [!° nal Protection to the customer who was 
under an existing lease contract. Cf. Sec- first in time: the existing lessee. In sub- 
tion 2A-304 official comment. Note that section (2) the equities between the com- 
this provision is consistent with existing peting interests were viewed as balanced, 
case law, which prohibits the bailee's There appears to be some overlap be- 
transfer of title to a good faith purchaser tween Section 2-403(2) and Section 
for value under Section 2-403(1). Roh- 2A-305(2) with respect to a buyer in the 
weder v. Aberdeen Product Credit Ass'n, ordinary course of business. However, an 
765 F.2d 109 (8th Cir.1985). examination of this Article's definition of 
Subsection (2) is also consistent with buyer in the ordinary course of business 
existing case law. American Standard (Section 2A-103(l)(a)) makes clear that 
Credit, Inc. v. National Cement Co., 643 this reference was necessary to treat en- 
Fid 248, 269-70 (5th Cir. 1981); but cf. trusting in the context of a lease. 
Exxon Co., U.S.A. v. TLW Computer Indus., Subsection (3) states a rule of construe- 
37 U.C.C. Rep. Serv. (Callaghan) 1052, tion with respect to a transfer of goods 
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from a lessee to a buyer or sublessee, "Goods". Section 2A-103(l)(h). 

where the goods are subject to an existing "Lease". Section 2A-103(l)(j). 

lease and covered by a certificate of title. "Lease contract". Section 

Of. Section 2A-304 official comment. 2A-103(1)(/) 

Cross References: "Leasehold interest". Section 

Sections 2-403, 2A-103(l)(a), 2A-304 2A-103(l)(m). 
and 2A-305(2). "Lessee". Section 2A-103(l)(n). 

Definitional Cross References: "Lessee in the ordinary course of busi- 

"Buyer". Section 2-1 03(l)(a). ness "' Section 2A-103(l)(o). 

"Buyer in the ordinary course of busi- "Lessor". Section 2A-103(l)(p). 

ness". Section 2 A-103(l)(a). "Merchant". Section 2-104(1). 

"Delivery". Section 1-201(14). "Rights". Section 1-201(36). 

"Entrusting". Section 2-403(3). "Sale". Section 2-106(1). 

"Good faith". Sections 1-201(19) and "Sublease". Section 2A-1 03(1 )(w). 

2-103(l)(b). "Value". Section 1-201(44). 

Historical and Statutory Notes 

Prior Codifications For legislative history of D.C. Law 1 1-30, see 

1981 Ed., § 28;2A-305. Historical and Statutory Notes following 

i • i ♦• xj- * f i § 28:2A-209. 

Legislative History or Laws 

For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 

§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-104 and 28:2A-105. 

Library References 
Key Numbers Encyclopedias 

Bailment <^>1 , 21. C.J.S. Bailments §§ 28 to 29, 31, 93 to 98. 

Westlaw Key Number Searches: 50k7; 
50k2.l. 

§ 28:2A-306. Priority of certain liens arising by operation of law. 

If a person in the ordinary course of his or her business furnishes services or 
materials with respect to goods subject to a lease contract, a lien upon those 
goods in the possession of that person given by statute or rule of law for those 
materials or services takes priority over any interest of the lessor or lessee 
under the lease contract or this article unless the lien is created by statute and 
the statute provides otherwise or unless the lien is created by rule of law and 
the rule of law provides otherwise. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 9-3 1 0. ogy and to expand the exception to the 
Changes: The approach reflected in the special priority granted to protected liens 
provisions of Section 9-3.10 was included, to cover liens created by rule of law as 
but revised to conform to leasing terminol- well as those created by statute. 
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Purposes: This section should be inter- Definitional Cross References: 

preted to allow a qualified lessor or a ( / 

qualified lessee to be the competing lien- Goods • Section 2A-103(l)(h). 

holder if the statute or rule of law so "Lease contract". Section 

provides. The reference to statute in- 2A-103(1)(/). 

eludes applicable regulations and cases; « Lessee ". Section 2A-1 03(1 )(n). 
these sources must be reviewed in resolv- 
ing a priority dispute under this section. Lessor . Section 2A-103(l)(p). 
Cross Reference: "Lien". Section 2A- 103(1 )(r). 
Section 9-310. "Person". Section 1-201(30). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 28:2A-306. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 28:2A-307. 

Library References 
Key Numbers Encyclopedias 

Bailment @=>21. C.J.S. Bailments §§ 93 to 98. 

Westlaw Key Number Search: 50k21 . 

§ 28:2A-307. Priority of liens arising by attachment or levy on, security 
interests in, and other claims to goods. 

(a) Except as otherwise provided in § 28:2A-306, a creditor of a lessee takes 
subject to the lease contract. 

(b) Except as otherwise provided in subsection (c) of this section and in 
§§ 28:2A-306 and 28:2A-308, a creditor of a lessor takes subject to the lease 
contract unless the creditor holds a lien that attached to the goods before the 
lease contract became enforceable. 

(c) Except as otherwise provided in §§ 28:9-317, 28:9-321, and 28:9-323, a 
lessee takes a leasehold interest subject to a security interest held by a creditor 
of the lessor. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; Oct. 26, D.C. Law 13-201, 
§ 201(d)(3), 47 DCR 7576.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: None for sub- minology and the basic concepts reflected 

section (1). Subsection (2) is derived from in this Article. 

Section 9-301, and subsections (3) and (4) Purposes: 

are derived from Section 9-307(1) and (3), 1. Subsection (1) states a general rule 

respectively. of priority that a creditor of the lessee 

Changes: The provisions of Sections takes subject to the lease contract. The 

9-301 and 9-307(1) and (3) were incorpo- term lessee (Section 2A-103(l)(n) includes 

rated, and modified to reflect leasing ter- sublessee. Therefore, this subsection not 
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only covers disputes between the prime 
lessor and a creditor of the prime lessee 
but also disputes between the prime lessor, 
or the sublessor, and a creditor of the 
sublessee. Section 2A-301 official com- 
ment 3(g). Further, by using the term 
creditor (Section 1-201(12)), this subsec- 
tion will cover disputes with a general 
creditor, a secured creditor, a lien creditor 
and any representative of creditors. Sec- 
tion 2 A- 103 (4). 

2. Subsection (2) states a general rule 
of priority that a creditor of a lessor takes 
subject to the lease contract. Note the 
discussion above with regard to the scope 
of these rules. Section 2A-301 official 
comment 3(g). Thus, the section will not 
only cover disputes between the prime les- 
see and a creditor of the prime lessor but 
also disputes between the prime lessee, or 
the sublessee, and a creditor of the subles- 
sor. 

3. To take priority over the lease con- 
tract, and the interests derived therefrom, 
the creditor must come within the excep- 
tion stated in subsection (2) or within one 
of the provisions of Article 9 mentioned in 
subsection (3). Subsection (2) provides 
that where the creditor holds a lien (Sec- 
tion 2A-!03(l)(r)) that attached before the 
lease contract became enforceable (Sec- 
tion 2A-301), the creditor does not take 
subject to the lease. Subsection (3) pro- 
vides that a lessee takes its leasehold inter- 
est subject to a security interest except as 



otherwise provided in Sections 9-317, 
9-321, or 9-323. 

4. The rules of this section operate in 
favor of whichever party to the lease con- 
tract may enforce it, even if one party 
perhaps may not, e.g., under Section 
2A-201(l)(b). 
Cross References: 

Sections 1-201(12), 1-201(25), 

1-201(37), 1-201(44), 2A-103(l)(n), 
2A-103(l)(o), 2A-103(l)(r), 2A-103(4) J 
2A-201(l)(b), 2A-301 official comment 
3(g), Article 9, especially Sections 9-301, 
9-307(1) and 9-307(3). 
Definitional Cross References: 

"Creditor". Section 1-201(12). 

"Goods''. Section 2A-103(l)(h). 

"Knowledge" and "Knows". Section 
1-201(25). 

"Lease". Section 2A-103(l)(j). 

"Lease contract". Section 

2A-103(1)(Z). 

"Leasehold interest". Section 

2A-103(l)(m). 

"Lessee". Section 2A-I03(l)(n). 

"Lessee in the ordinary course of busi- 
ness". Section 2A-103(l)(o). 

"Lessor". Section 2A-103(l)(p). 

"Lien". Section 2A-1 03(1 )(r). 

"Party". Section 1-201(29). 

"Pursuant to commitment". Section 
2A-103(3). 

"Security interest". Section 1-201(37). 



Prior Codifications 

1981 Ed., § 28:2A-307. 



Effect of Amendments 

D.C. Law 13-201, enacting a new Article 9 of 
the Uniform Commercial Code applicable July 
1, 2001, made conforming amendments to this 
section applicable upon the same date. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

For Law 13-201, see notes following 
§ 28:2A-103. 



Key Numbers 

Bailment <3=>21. 

Secured Transactions ©=138 to 147. 
Westlaw Key Number Searches 
349Akl38 to 349Akl47. 



Library References 

Encyclopedias 

CJ.S. Bailments §§ 93 to 98. 
CJ.S. Secured Transactions §§ 10, 68, 72, 88, 
90 to 91, 93 to 108, 118. 



50k21; 
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§ 28:2A-308, Special rights of creditors. 

(a) A creditor of a lessor in possession of goods subject to a lease contract 
may treat the lease contract as void if as against the creditor retention of 
possession by the lessor is fraudulent under any statute or rule of law, but 
retention of possession in good faith and current course of trade by the lessor 
for a commercially reasonable time after the lease contract becomes enforce- 
able is not fraudulent. 

(b) Nothing in this article impairs the rights of creditors of a lessor if the 
lease contract (i) becomes enforceable, not in current course of trade but in 
satisfaction of or as security for a preexisting claim for money, security, or the 
like, and (ii) is made under circumstances which under any statute or rule of 
law apart from this article would constitute the transaction a fraudulent 
transfer or voidable preference. 

(c) A creditor of a seller may treat a sale or an identification of goods to a 
contract for sale as void if as against the creditor retention of possession by the 
seller is fraudulent under any statute or rule of law, but retention of possession 
of the goods pursuant to a lease contract entered into by the seller as lessee and 
the buyer as lessor in connection with the sale or identification of the goods is 
not fraudulent if the buyer bought for value and in good faith. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section sor and the seller as lessee. . Notwithstand- 
2-402(2) and (3)(b). m g aD y statute or rule of law that would 

Changes: Rephrased and new material treat such rete ntion as fraud, whether per 

added to conform to leasing terminology ■ r ■ + i • ,i 4 4 - 

, fo feJ se, prima facie, or otherwise, the retention 

and practice. ; 

n o i_ ,- /i\ ^ , i is not fraudulent il: the buyer bought lor 

Purposes: Subsection (1) states a general . /r> . ^w^w i " i 

rule of avoidance where the lessor has value ( Sectlon 1-201(44)) and in good 

retained possession of goods if such reten- faith (Sections 1-201(19) and 2-103(1 )(b)). 

tion is fraudulent under any statute or rule Section 2A-103(3) and (4). This provision 

of law. However, the subsection creates overrides Section 2-402(2) to the extent it 

an exception under certain circumstances would otherwise apply to a sale-ieaseback 

for retention of: possession of goods for a transaction 
commercially reasonable time after the 

lease contract becomes enforceable. Cross References: 

Subsection (2) also preserves the possi- Sections 1-201(19), 1-201(44), 2-402(2) 

bility of an attack on the lease by creditors and 2A-103(4). 

of the lessor if the lease was made in Definitional Cross References: 

satisfaction of or as security for a pre- « Buy er". Section 2-1 03(1 )(a). 

existing claim, and would constitute a ,,„ ,, _ ™i/.,<n 

pit,, f ., ii r Contract . Section 1-201(1 J), 

fraudulent transfer or voidable preference (i 

under other law. Creditor". Section 1-201(12). 

Finally, subsection (3) states a new rule " Good faith "- Sections 1-201(19) and 

with respect to sale-leaseback transac- 2-1 03(1 Xb). 

tions, i.e., transactions where the seller "Goods". Section 2A-103(l)(h). 

sells goods to a buyer but possession of the "Lease contract". Section 

goods is retained by the seller pursuant to 2A-103(1)(/). 

a lease contract between the buyer as les- "Lessee". Section 2A-103(l)(n). 

729 



§ 28:2A-308 UNIFORM COMMERCIAL CODE 

"Lessor". Section 2A-103(l)(p). "Rights". Section 1-201(36). 

"Money". Section 1-201(24), "Sale". Section 2-106(1). 

"Reasonable time". Section 1-204(1) "Seller". Section 2-103(l)(d). 

and (2). "Value". Section 1-201(44). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-308. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 2 8:2 A-3 07. 

Library References 
Key Numbers Encyclopedias 

Bailment ^=>21 . C.J.S. Bailments §§ 93 to 98. 

Westlaw Key Number Search: 50k21. 

§ 28:2A-309. Lessor's and lessee's rights when goods become fixtures. 

(a) In this section: 

(1) Goods are "fixtures" when they become so related to particular real 
estate that an interest in them arises under real estate law. 

(2) A "fixture filing" is the filing, in the office where a record of a 
mortgage on the real estate would be filed or recorded, of a financing 
statement covering goods that are or are to become fixtures and conforming 
to the requirements of § 28:9-502(a) and (b). 

(3) A lease is a "purchase money lease" unless the lessee has possession or 
use of the goods or the right to possession or use of the goods before the lease 
agreement is enforceable. 

(4) A mortgage is a "construction mortgage" to the extent it secures an 
obligation incurred for the construction of an improvement on land including 
the acquisition cost of the land, if the recorded writing so indicates. 

(5) "Encumbrance" includes real estate mortgages and other liens on real 
estate and all other rights in real estate that are not ownership interests. 

(b) Under this article a lease may be of goods that are fixtures or may 
continue in goods that become fixtures, but no lease exists under this article of 
ordinary building materials incorporated into an improvement on land. 

(c) This article does not prevent creation of a lease of fixtures pursuant to 
real estate law. 

(d) The perfected interest of a lessor of fixtures has priority over a conflicting 
interest of an encumbrancer or owner of the real estate if: 

(1) The lease is a purchase money lease, the conflicting interest of the 
encumbrancer or owner arises before the goods become fixtures, the interest 
of the lessor is perfected by a fixture filing before the goods become fixtures 
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or within 10 days thereafter, and the lessee has an interest of record in the 
real estate or is in possession of the real estate; or 

(2) The interest of the lessor is perfected by a fixture filing before the 
interest of the encumbrancer or owner is of record, the lessor's interest has 
priority over any conflicting interest of a predecessor in title of the encum- 
brancer or owner, and the lessee has an interest of record in the real estate or 
is in possession of the real estate, 

(e) The interest of a lessor of fixtures, whether or not perfected, has priority 
over the conflicting interest of an encumbrancer or owner of the real estate if: 

(1) The fixtures are readily removable factory or office machines, readily 
removable equipment that is not primarily used or leased for use in the 
operation of the real estate, or readily removable replacements of domestic 
appliances that are goods subject to a consumer lease, and before the goods 
become fixtures the lease contract is enforceable; 

(2) The conflicting interest is a lien on the real estate obtained by legal or 
equitable proceedings after the lease contract is enforceable; 

(3) The encumbrancer or owner has consented in writing to the lease or 
has disclaimed an interest in the goods as fixtures; or 

(4) The lessee has a right to remove the goods as against the encumbrancer 
or owner. If the lessee's right to remove terminates, the priority of the 
interest of the lessor continues for a reasonable time. 

(f) Notwithstanding subsection (d)(1) of this section but otherwise subject to 
subsections (d) and (e) of this section, the interest of a lessor of fixtures, 
including the lessor's residual interest, is subordinate to the conflicting interest 
of an encumbrancer of the real estate under a construction mortgage recorded 
before the goods become fixtures if the goods become fixtures before the 
completion of the construction. To the extent given to refinance a construction 
mortgage, the conflicting interest of an encumbrancer of the real estate under a 
mortgage has this priority to the same extent as the encumbrancer of the real 
estate under the construction mortgage. 

(g) In cases not within the preceding subsections, priority between the 
interest of a lessor of fixtures, including the lessor's residual interest, and the 
conflicting interest of a encumbrancer or owner of the real estate who is not the 
lessee is determined by the priority rules governing conflicting interests in real 
estate. 

(h) If the interest of a lessor of fixtures, including the lessor's residual 
interest, has priority over all conflicting interests of all owners and encum- 
brancers of the real estate, the lessor or the lessee may (i) on default, expira- 
tion, termination, or cancellation of the lease agreement but subject to the lease 
agreement and this article, or (ii) if necessary to enforce other rights and 
remedies of the lessor or lessee under this article, remove the goods from the 
real estate, free and clear of all conflicting interests of all owners and encum- 
brancers of the real estate, but the lessor or lessee must reimburse any 
encumbrancer or owner of the real estate who is not the lessee and who has not 
otherwise agreed for the cost of repair of any physical injury, but not for any 
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diminution in value of the real estate caused by the absence of the goods 
removed or by any necessity of replacing them. A person entitled to reimburse- 
ment may refuse permission to remove until the party seeking removal gives 
adequate security for the performance of this obligation. 

(i) Even though the lease agreement does not create a security interest, the 
interest of a lessor of fixtures, including the lessor's residual interest, is 
perfected by filing a financing statement as a fixture filing for leased goods that 
are or are to become fixtures in accordance with the relevant provisions of the 
Article on Secured Transactions (Article 9). 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; Oct. 26, 2000, D.C. Law 13-201, 
§ 201(d)(4), 47 DCR 7576.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Section 9-3.1.3. 
Changes: Revised to reflect leasing termi- 
nology and to add new material. 
Purposes: 

1. While Section 9-313 provided a 
model for this section, certain provisions 
were substantially revised. 

2. Section 2A-309(l)(c), which is new, 
defines purchase money lease to exclude 
leases where the lessee had possession or 
use of the goods or the right thereof before 
the lease agreement became enforceable. 
This term is used in subsection (4)(a) as 
one of the conditions that must be satisfied 
to obtain priority over the conflicting in- 
terest of an encumbrancer or owner of the 
real estate. 

3. Section 2A-309(4), which states one 
of several priority rules found in this sec- 
tion, deletes reference to office machines 
and the like (Section 9-313(4)(c)) as well 
as certain liens (Section 9-313(4)(d)). 
However, these items are included in sub- 
section (5), another priority rule that is 
more permissive than the rule found in 
subsection (4) as it applies whether or not 
the interest of the lessor is perfected. In 
addition, subsection (5)(a) expands the 
scope of the provisions of Section 
9-313(4)(c) to include readily removable 
equipment not primarily used or leased for 
use in the operation of real estate; the 
qualifier is intended to exclude from the 
expanded rule equipment integral to the 
operation of real estate, e.g., heating and 
air conditioning equipment. 



4. The rule stated in subsection (7) is 
more liberal than the rule stated in Section 
9-313(7) in that issues of priority not oth- 
erwise resolved in this subsection are left 
for resolution by the priority rules govern- 
ing conflicting interests in real estate, as 
opposed to the Section 9-313(7) automatic 
subordination of the security interest in 
fixtures. Note that, for the purpose of this 
section, where the interest of an encum- 
brancer or owner of the real estate is para- 
mount to the intent of the lessor, the latter 
term includes the residual interest of the 
lessor. 

5. The rule stated in subsection (8) is 
more liberal than the rule stated in Section 
9-313(8) in that the right of removal is 
extended to both the lessor and the lessee 
and the occasion for removal includes ex- 
piration, termination or cancellation of the 
lease agreement, and enforcement of 
rights and remedies under this Article, as 
well as default. The new language also 
provides that upon removal the goods are 
free and clear of conflicting interests of 
owners and encumbrancers of the real es- 
tate. 

6. Finally, subsection (9) provides a 
mechanism for the lessor of fixtures to 
perfect its interest by filing a financing 
statement under the provisions of the Arti- 
cle on Secured Transactions (Article 9), 
even though the lease agreement does not 
create a security interest. Section 
1-201(37). The relevant provisions of Ar- 
ticle 9 must be interpreted permissively to 
give effect to this mechanism as it implicit- 
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ly expands the scope of Article 9 so that its 
filing provisions apply to transactions that 
create a lease of fixtures, even though the 
lease agreement does not create a security 
interest. This mechanism is similar to 
that provided in Section 2-326(3)(c) for 
the seller of goods on consignment, even 
though the consignment is not "intended 
as security". Section 1-201(37), Given 
the lack of litigation with respect to the 
mechanism created for consignment sales, 
this new mechanism should prove effec- 
tive. 

Cross References: 

Sections 1-201(37), 2A-309(l)(c), 
2A-309(4), Article 9, especially Sections 
9-313, 9-313(4)(c), 9-313(4)(dX 9-313(7), 
9-313(8) and 9-408. 

Definitional Cross References: 

"Agreed". Section 1-201(3), 
"Cancellation". Section 2A-103(l)(b). 
"Conforming". Section 2A-103(l)(d). 



"Consumer lease". Section 

2A-103(l)(e). 

"Goods". Section 2A-103(l)(h). 

"Lease". Section 2A-103(1)(j). 

"Lease agreement". Section 

2A-103(l)(k). 

"Lease contract". Section 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Lien". Section 2A-103(l)(r). 

"Mortgage". Section 9-105(1 )(j). 

"Party". Section 1-201(29). 

"Person". Section 1-201(30). 

"Reasonable time". Section 1-204(1) 
and (2). 

"Remedy". Section 1-201(34). 

"Rights". Section 1-201(36). 

"Security interest". Section 1-201(37). 

"Termination". Section 2A-103(l)(z). 

"Value". Section 1-201(44). 

"Writing". Section 1-201(46). 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2A-309. 



Effect of Amendments 

D.C. Law 13-201, enacting a new Article 9 of 
the Uniform Commercial Code applicable July 
1, 2001, made conforming amendments to this 
section applicable upon the same date. 



Legislative History of Laws 

For legislative history of D.C. Law 
Historical and Statutory Notes 
§ 28:2A-101. 

For Law 13-201, see notes 
§ 28:2A~103. 



9-1.28, see 
following 

following 



Cross References 
Section References 

This section is referred to in § 28:2A-103. 



Key Numbers 

Fixtures ®=>l to 18. 
Secured Transactions ^SS. 
Westlaw Key Number Searches: 
177kl8; 349Ak85. 



Library References 

Encyclopedias 

C.J.S. Fixtures §§ 1 to 2, 4 to 8, 23, 29 to 31 

33, 38 to 40, 43. 
C.J.S. Secured Transactions § 54. 



177kl to 



§ 28:2A-3 10. Lessor's and lessee's rights when goods become accessions. 

(a) Goods are "accessions" when they are installed in or affixed to other 
goods. 

(b) The interest of a lessor or a lessee under a lease contract entered into 
before the goods became accessions is superior to all interests in the whole 
except as stated in subsection (d) of this section. 
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(c) The interest of a lessor or a lessee under a lease contract entered into at 
the time or after the goods became accessions is superior to all subsequently 
acquired interests in the whole except as stated in subsection (d) of this section, 
but is subordinate to interests in the whole existing at the time the lease 
contract was made unless the holders of such interests in the whole have in 
writing consented to the lease or disclaimed an interest in the goods as part of 
the whole. 

(d) The interest of a lessor or a lessee under a lease contract described in 
subsection (b) or (c) of this section is subordinate to the interest of: 

(1) A buyer in the ordinary course of business or a lessee in the ordinary 
course of business of any interest in the whole acquired after the goods 
became accessions; or 

(2) A creditor with a security interest in the whole perfected before the 
lease contract was made to the extent that the creditor makes subsequent 
advances without knowledge of the lease contract. 

(e) When under subsections (b) or (c) and (d) of this section, a lessor or a 
lessee of accessions holds an interest that is superior to all interests in the 
whole, the lessor or the lessee may (i) on default, expiration, termination, or 
cancellation of the lease contract by the other party but subject to the provi- 
sions of the lease contract and this article, or (ii) if necessary to enforce his or 
her other rights and remedies under this article, remove the goods from the 
whole, free and clear of all interests in the whole, but he or she must reimburse 
any holder of an interest in the whole who is not the lessee and who has not 
otherwise agreed for the cost of repair of any physical injury but not for any 
diminution in value of the whole caused by the absence of the goods removed 
or by any necessity for replacing them. A person entitled to reimbursement 
may refuse permission to remove until the party seeking removal gives ade- 
quate security for the performance of this obligation. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 9—3 14. Subsection (4) creates two exceptions to 

Changes: Revised to reflect leasing termi- the priority rules stated in subsections (2) 

nology and to add new material. and (3). Subsection (4) deletes the special 

Purposes: Subsections (1) and (2) restate priority rule found in the provisions of 

the provisions of subsection (1) of Section Section 9-314(3)(b) as the interests of the 

9-314 to clarify the definition of accession lessor and lessee are entitled to greater 

and to add leasing terminology to the pri- protection. 

ority rule that applies when the lease is Finally, subsection (5) is modeled on the 
entered into before the goods become ac- provisions of Section 9-314(4) with re- 
cessions Subsection (3) restates the pro- tQ remQval of accessions , restated to 

visions or subsection (2) or Section 9-314 n , ,, n i u c *-* 

, j , . ^ . , ^ ,1 . . 4 reflect the parallel changes in Section 

to add leasing terminology to the priority ^noYjn 

rule that applies when the lease is entered ^ '" 

into on or after the goods become acces- Neither this section nor Section 9-314 

sions. Unlike the rule with respect to se-, governs where the accession to the goods 
curity interests, the lease is merely subor- is not subject to the interest of a lessor or a 
dinate, not invalid. lessee under a lease contract and is not 
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subject to the interest of a secured party 
under a security agreement. This issue is 
to be resolved by the courts, case by case. 
Cross References: 

Sections 2A-309(8), 9-314(1), 9-314(2), 
9-3 14(3)(b), 9-314(4). 
Definitional Cross References: 

"Agreed". Section 1-201(3). 

"Buyer in the ordinary course of busi- 
ness". Section 2A-103(l)(a). 

"Cancellation". Section 2A-103(l)(b). 

"Creditor". Section 1-201(12). 

"Goods". Section 2A-1 03(1 )(h). 

"Holder". Section 1-201(20). 

"Knowledge". Section 1-201(25). 



"Lease". Section 2A-1 03(1 )(j). 

"Lease contract". Section 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 

"Lessee in the ordinary course of busi- 
ness". Section 2A-1 03(1 )(o). 

"Lessor". Section 2A-103(l)(p). 

"Party". Section 1-201(29). 

"Person". Section 1-201(30). 

"Remedy". Section 1-201(34). 

"Rights". Section 1-201(36). 

"Security interest". Section 1-201(37). 

"Termination". Section 2A-103(l)(z). 

"Value". Section 1-201(44). 

"Writing", Section 1-201(46). 



Prior Codifications 

1981 Ed., § 28:2A-310. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in § 28:2A-103. 



Key Numbers 

Accession <s^2. 

Westlaw Key Number Search: 7k2. 



Library References 

Encyclopedias 

C.J.S. Accession §§ 9 to 12. 



§ 28:2A-3 1 1 . Priority subject to subordination. 

Nothing in this article prevents subordination by agreement by any person 
entitled to priority. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 



Uniform Statutory Source: Section 9-3 1 6. 

Purposes: The several preceding sec- 
tions deal with questions of priority. This 
section is inserted to make it entirely clear 
that a person entitled to priority may effec- 
tively agree to subordinate the claim. 
Only the person entitled to priority may 
make such an agreement: the rights of 
such a person cannot be adversely affected 



by an agreement to which that person is 
not a party. 

Cross References: 

Sections 1-102 and 2A-304 through 
2A-310. 

Definitional Cross References: 

"Agreement". Section 1-201(3). 



"Person". Section 1-201(30). 
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Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-31 1. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 
Key Numbers Encyclopedias 

Bailment ®=>2 1 . c j s Bailments §§ 93 to 98. 

Westlaw Key Number Search: 50k21 . 



Part 4. Performance of Lease Contract: Repudiated, 
Substituted, and Excused. 

§ 28:2A-401. Insecurity: adequate assurance of performance. 

(a) A lease contract imposes an obligation on each party that the other's 
expectation of receiving due performance will not be impaired. 

(b) If reasonable grounds for insecurity arise with respect to the performance 
of either party, the insecure party may demand in writing adequate assurance 
of due performance. Until the insecure party receives that assurance, if 
commercially reasonable the insecure party may suspend any performance for 
which he or she has not already received the agreed return. 

(c) A repudiation of the lease contract occurs if assurance of due perfor- 
mance adequate under the circumstances of the particular case is not provided 
to the insecure party within a reasonable time, not to exceed 30 days after 
receipt of a demand by the other party. 

(d) Between merchants, the reasonableness of grounds for insecurity and the 
adequacy of any assurance offered must be determined according to commer- 
cial standards. 

(e) Acceptance of any nonconforming delivery or payment does not prejudice 
the aggrieved party's right to demand adequate assurance of future perfor- 
mance. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-609. "Between merchants". Section 

Changes: Revised to reflect leasing prac- 2-104(3). 

tices and terminology. Note that in the "Conforming". Section 2 A-l 03(1 )(d). 

analogue to subsection (3) (Section "Delivery". Section 1-201(14). 

2-609(4)), tire adjective "justified" modi- „ Lease contra ct". Section 

ties demand. The adjective was deleted ?A-10^nvn 
here as unnecessary, implying no substan- t(n „ * „ ^ rti/ ^ rv , 

tive change. Part ^ ' Section 1-201(29). 

Definitional Cross References: "Reasonable time". Section 1-204(1) 

and (2). 
"Aggrieved party". Section 1-201(2). "Receipt". Section 2-103(l)(c). 

"Agreed". Section 1-201(3). "Rights". Section 1-201(36), 
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"Writing". Section 1-201(46). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 28-2A-401. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-402 and 28:2A-403. 

Library References 

Key Numbers Encyclopedias 

Bailment <^22. CJ.S. Bailments §§ 99 to 102. 

Westlaw Key Number Search: 50k22. 

§ 28:2A-402. Anticipatory repudiation. 

If either party repudiates a lease contract with respect to a performance not 
yet due under the lease contract, the loss of which performance will substantial- 
ly impair the value of the lease contract to the other, the aggrieved party may: 

(1) For a commercially reasonable time, await retraction of repudiation 
and performance by the repudiating party; 

(2) Make demand pursuant to § 28:2A-401 and await assurance of future 
performance adequate under the circumstances of the particular case; or 

(3) Resort to any right or remedy upon default under the lease contract or 
this article, even though the aggrieved party has notified the repudiating 
party that the aggrieved party would await the repudiating party's perfor- 
mance and assurance and has urged retraction. In addition, whether or not 
the aggrieved party is pursuing one of the foregoing remedies, the aggrieved 
party may suspend performance or, if the aggrieved party is the lessor, 
proceed in accordance with the provisions of this article on the lessor's right 
to identify goods to the lease contract notwithstanding default or to salvage 
unfinished goods (§ 28:2A-524). 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-610. "Lessor". Section 2A-1 03(1 )(p). 

Changes: Revised to reflect leasing prac- "Notifies". Section 1-201(26). 

tices and terminology. „ Party „ Section 1 _ 201(29) 

Definitional Cross References: < lT > ui +• - " c <• t ->n,i/i\ 

Reasonable time . Section 1-204(1) 

"Aggrieved party". Section 1-201(2). and (2). 

"Goods". Section 2A-103(l)(h). "Remedy". Section 1-201(34). 

"Lease contract". Section "Rights." Section 1-201(36). 

2A-103(1)(Z). "Value". Section 1-201(44). 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 28:2A-402. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-508 and 28:2A-529. 

Library References 
Key Numbers Encyclopedias 

Bailment <^22. c j s Bailments §§ 99 to 102. 

Westlaw Key Number Search: 50k22. 

§ 28:2A-403. Retraction of anticipatory repudiation. 

(a) Until the repudiating party's next performance is due, the repudiating 
party can retract the repudiation unless, since the repudiation, the aggrieved 
party has cancelled the lease contract or materially changed the aggrieved 
party's position or otherwise indicated that the aggrieved party considers the 
repudiation final. 

(b) Retraction may be by any method that clearly indicates to the aggrieved 
party that the repudiating party intends to perform under the lease contract 
and includes any assurance demanded under § 28:2A-401. 

(c) Retraction reinstates a repudiating party's rights under a lease contract 
with due excuse and allowance to the aggrieved party for any delay occasioned 
by the repudiation. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-6 1 1 . Definitional Cross References: 

Changes: Revised to reflect leasing prac- "Aggrieved party". Section 1-201(2). 

tices and terminology. Note that in the "Cancellation". Section 2 A-l 03(1 )(b). 

analogue to subsection (2) (Section ,, ,, 

2-611(2)) the adjective "justifiably" modi- fyj, contract ' Sectlon 

fies demanded. The adjective was deleted \u5{i){l). 

here (as it was in Section 2A-401) as un- "Party". Section 1-201(29). 

necessary, implying no substantive change. "Rights". Section 1-201(36). 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 28:2A-403, For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 

Key Numbers Encyclopedias 

Bailment <S=>22. C.J.S. Bailments §§ 99 to 102. 

Westlaw Key Number Search: 50k22. 
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§ 28:2A-404. Substituted performance. 

(a) If without fault of the lessee, the lessor and the supplier, the agreed 
berthing, loading, or unloading facilities fail or the agreed type of carrier 
becomes unavailable or the agreed manner of delivery otherwise becomes 
commercially impracticable, but a commercially reasonable substitute is avail- 
able, the substitute performance must be tendered and accepted. 

(b) If the agreed means or manner of payment fails because of domestic or 
foreign governmental regulation: 

(1) The lessor may withhold or stop delivery or cause the supplier to 
withhold or stop delivery unless the lessee provides a means or manner of 
payment that is commercially a substantial equivalent; and 

(2) If delivery has already been taken, payment by the means or in the 
manner provided by the regulation discharges the lessee's obligation unless 
the regulation is discriminatory, oppressive, or predatory. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-614. "Delivery". Section 1-201(14). 

Changes: Revised to reflect leasing prac- "Fault". Section 2A-1 03(1 )(f). 

tices and terminology. "Lessee". Section 2A-103(l)(n). 

Definitional Cross References: "Lessor". Section 2A- 103(1 )(p). 

"Agreed". Section 1-201(3). "Supplier". Section 2A-103(l)(x). 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-404. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 28:2A-405. 

Library References 
Key Numbers Encyclopedias 

Bailment <3=>22. c j s Bailments §§ 99 to 102. 

Westlaw Key Number Search: 50k22. 

§ 28:2A-405. Excused performance. 

Subject to § 28:2A-404 on substituted performance, the following rules 
apply: 

(1) Delay in delivery or nondelivery in whole or in part by a lessor or a 
supplier who complies with paragraphs (2) and (3) of this section is not a 
default under the lease contract if performance as agreed has been made 
impracticable by the occurrence of a contingency the nonoccurrence of 
which was a basic assumption on which the lease contract was made or by 
compliance in good faith with any applicable foreign or domestic governmen- 
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tal regulation or order, whether or not the regulation or order later proves to 
be invalid. 

(2) If the causes mentioned in paragraph (1) of this section affect only part 
of the lessor's or the supplier's capacity to perform, he or she shall allocate 
production and deliveries among his or her customers but at his or her 
option may include regular customers, not then under contract for sale or 
lease as well as his or her own requirements for further manufacture. He or 
she may so allocate in any manner that is fair and reasonable. 

(3) The lessor seasonably shall notify the lessee and in the case of a finance 
lease the supplier seasonably shall notify the lessor and the lessee, if known, 
that there will be delay or nondelivery and, if allocation is required under 
paragraph (2) of this section, of the estimated quota thus made available for 
the lessee. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; Apr. 9, 1997, D.C. Law 11-255, 
§ 27(qq), 44DCR 1271.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Section 2-615. 
Changes: Revised to reflect leasing prac- 
tices and terminology. 
Definitional Cross References: 

"Agreed". Section 1-201(3). 
"Contract". Section 1-201(11), 
"Delivery". Section 1-201(14). 
"Finance lease". Section 2A-103(l)(g). 
"Good faith". Sections 1-201(19) and 
2-103(l)(b). 



'Knows". Section 1-201(25). 
'Lease". Section 2A-1 03(1 )(j). 



"Lease contract". 

2A-103(1)«). 

"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A- 103(1 )(p). 
"Notifies". Section 1-201(26). 
"Sale". Section 2-106(1). 
"Seasonably". Section 1-204(3). 
"Supplier". Section 2A-103(l)(x). 



Section 



Prior Codifications 

1981 Ed.,§ 28:2A-405. 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Law 1 1-255, the "Second Technical Amend- 
ments Act of 1996," was introduced in Council 



Historical and Statutory Notes 

and assigned Bill No. 11-905, which was re- 
ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-519 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 11-255 became effective on 
April 9, 1997. 



Cross References 
Section References 

This section is referred to in § 28:2A-406. 



Key Numbers 
Bailment <S=>22. 



Westlaw Key Number Search: 50k22. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 99 to 102. 
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§ 28:2A-406. Procedure on excused performance. 

(a) If the lessee receives notification of a material or indefinite delay or an 
allocation justified under § 28:2A-405, the lessee may by written notification to 
the lessor as to any goods involved, and with respect to all of the goods if under 
an installment lease contract the value of the whole lease contract is substan- 
tially impaired (§ 28:2A-510): 

(1) Terminate the lease contract (§ 28:2A-505(b)); or 

(2) Except in a finance lease that is not a consumer lease, modify the lease 
contract by accepting the available quota in substitution, with due allowance 
from the rent payable for the balance of the lease term for the deficiency but 
without further right against the lessor. 

(b) If, after receipt of a notification from the lessor under § 28:2A-405, the 
lessee fails so to modify the lease agreement within a reasonable time not 
exceeding 30 days, the lease contract lapses with respect to any deliveries 
affected. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Source: Section "Goods". Section 2A~ 103(1 )(h). 



Uniform Statutory 

2-616(1) and (2). 
Changes: Revised to reflect leasing prac- 
tices and terminology. Note that subsec- 
tion 1(a) allows the lessee under a lease, 
including a finance lease, the right to ter- 
minate the lease for excused performance 
(Sections 2A-404 and 2A-405). However, 
subsection 1(b), which allows the lessee 
the right to modify the lease for excused 
performance, excludes a finance lease that 
is not a consumer lease. This exclusion is 
compelled by the same policy that led to 
codification of provisions with respect to 
irrevocable promises. Section 2A-407. 
Definitional Cross References: 



lease" 



Section 



"Consumer 
2A-103(l)(e). 

"Delivery". Section 1-201(14). 
"Finance lease". Section 2A-103(l)(g). 



"Installment lease contract". Section 
2A-103(l)(i). 

"Lease agreement". Section 

2A-103(l)(k). 

"Lease contract". Section 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Notice". Section 1-201(25). 

"Reasonable time". Section 1-204(1) 
and (2). 

"Receipt". Section 2-1 03(1 )(c). 

"Rights". Section 1-201(36). 

"Termination". Section 2A-103(l)(z). 

"Value". Section 1-201(44). 

"Written". Section 1-201(46). 



Prior Codifications 

1981 Ed., § 28:2A-406. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 9-12 
Historical and Statutory Notes 
§ 28:2A-101. 



see 
following 



Key Numbers 
Bailment @»22. 
Westlaw Key Number Search: 50k22. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 99 to 102. 
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§ 28:2A-407. Irrevocable promises: finance leases. 

(a) In the case of a finance lease that is not a consumer lease, the lessee's 
promises under the lease contract become irrevocable and independent upon 
the lessee's acceptance of the goods. 

(b) A promise that has become irrevocable and independent under subsection 
(a) of this section: 

(1) Is effective and enforceable between the parties, and by or against third 
parties including assignees of the parties, and 

(2) Is not subject to cancellation, termination, modification, repudiation, 
excuse, or substitution without the consent of the party to whom the promise 
runs. 

(c) This section does not affect the validity under any other law of a covenant 
in any lease contract making the lessee's promises irrevocable and independent 
upon the lessee's acceptance of the goods. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 

Uniform Statutory Source: None. 
Purposes: 

1. This section extends the benefits of 
the classic "hell or high water" clause to a 
finance lease that is not a consumer lease. 
This section is self-executing; no special 
provision need be added to the contract. 
This section makes covenants in a finance 
lease irrevocable and independent due to 
the function of the finance lessor in a three 
party relationship: the lessee is looking to 
the supplier to perform the essential cove- 
nants and warranties. Section 2A-209. 
Thus, upon the lessee's acceptance of the 
goods the lessee's promises to the lessor 
under the lease contract become irrevoca- 
ble and independent. The provisions of 
this section remain subject to the obli- 
gation of good faith (Sections 2A-103(4) 
and 1-203), and the lessee's revocation of 
acceptance (Section 2A-517). 

2. The section requires the lessee to 
perform even if the lessor's performance 
after the lessee's acceptance is not in ac- 
cordance with the lease contract; the les- 
see may, however, have and pursue a 
cause of action against the lessor, e.g., 
breach of certain limited warranties (Sec- 
tions 2A-210 and 2A-2.11(1)). This is ap- 
propriate because the benefit of the suppli- 
er's promises and warranties to the lessor 



under the supply contract and, in some 
cases, the warranty of a manufacturer who 
is not the supplier, is extended to the les- 
see under the finance lease. Section 
2A-209. Despite this balance, this section 
excludes a finance lease that is a consumer 
lease. That a consumer be obligated to 
pay notwithstanding defective goods or the 
like is a principle that is not tenable under 
case law (Unico v. Owen, 50 N.J. 101, 232 
A.2d 405 (1967)), state statute (Unif. Con- 
sumer Credit Code §§ 3.403-.405, 7A 
U.L.A. 126-31 (1974), or federal statute 
(15U.S.C. § 16661(1982)). 

3. The relationship of the three parties 
to a transaction that qualifies as a finance 
lease is best demonstrated by a hypotheti- 
cal. A, the potential lessor, has been con- 
tracted by B, the potential lessee, to dis- 
cuss the lease of an expensive line of 
equipment that B has recently placed an 
order for with C, the manufacturer of such 
goods. The negotiation is completed and 
A, as lessor, and B, as lessee, sign a lease 
of the line of equipment for a 60-month 
term. B, as buyer, assigns the purchase 
order with C to A. If this transaction 
creates a lease (Section 2A-103(l)(j)), this 
transaction should qualify as a finance 
lease. Section 2A-103(l)(g). 
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4. The line of equipment is delivered by 
C to B's place of business. After installa- 
tion by C and testing by B, B accepts the 
goods by signing a certificate of delivery 
and acceptance, a copy of which is sent by 
B to A and C. One year later the line of 
equipment malfunctions and B falls be- 
hind in its manufacturing schedule. 

5. Under this Article, because the lease 
is a finance lease, no warranty of fitness or 
merchantability is extended by A to B. 
Sections 2A-212(1) and 2A-213. Absent 
an express provision in the lease agree- 
ment, application of Section 2A-210 or 
Section 2A— 2 11(1), or application of the 
principles of law and equity, including the 
law with respect to fraud, duress, or the 
like (Sections 2A-103(4) and 1-103), B has 
no claim against A. B's obligation to pay 
rent to A continues as the obligation be- 
came irrevocable and independent when B 
accepted the line of equipment (Section 
2A-407(1)). B has no right of set-off with 
respect to any part of the rent still due 
under the lease. Section 2A-508(6). 
However, B may have another remedy. 
Despite the lack of privity between B and 
C (the purchase order with C having been 
assigned by B to A), B may have a claim 
against C. Section 2A-209(1). 

6. This section does not address wheth- 
er a "hell or high water" clause, i.e., a 
clause that is to the effect of this section, is 
enforceable if included in a finance lease 
that is a consumer lease or a lease that is 
not a finance lease. That issue will contin- 
ue to be determined by the facts of each 



case and other law which this section does 
not affect. Sections 2A-104, 2A-103(4), 
9-206 and 9-318. However, with respect 
to finance leases that are not consumer 
leases courts have enforced "hell or high 
water" clauses. In re O.P.M. Leasing 
Servs., 21 Bankr. 993, 1006 (Bankr. 
S.D.N.Y. 1982). 

7. Subsection (2) further provides that 
a promise that has become irrevocable and 
independent under subsection (1) is en- 
forceable not only between the parties but 
also against third parties. Thus, the fi- 
nance lease can be transferred or assigned 
without disturbing enforceability. Fur- 
ther, subsection (2) also provides that the 
promise cannot, among other things, be 
cancelled or terminated without the con- 
sent of the lessor. 

Cross References: 

Sections 1-103, 1-203, 2A-103(l)(g), 
2A-103(l)(j), 2A-103(4), 2A-104, 2A-209, 
2A-2090), 2A-210, 2A-211(1), 2A-212(1), 
2A-213, 2A-517(l)(b), 9-206 and 9-318. 

Definitional Cross References: 

"Cancellation". Section 2A-103(l)(b). 

"Consumer lease". Section 

2A-103(l)(e). 

"Finance lease". Section 2A-103(l)(g). 

"Goods". Section 2A-103(l)(h). 

"Lease contract". Section 

2A-103(1)(Z). 

"Lessee". Section 2A-103(l)(n). 

"Party". Section 1-201(29). 

"Termination". Section 2A-103(l)(z). 



Prior Codifications 

1981 Ed., § 28:2A-407. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in § 28:2A-508. 



743 



§ 28:2A-407 UNIFORM COMMERCIAL CODE 

Library References 
Key Numbers Encyclopedias 

Bailment <^>22. CJ>S . Bailments §§ 99 to 102. 

Westlaw Key Number Search: 50k22. 



Part 5. Default, 

A. In General. 

§ 28:2A-501. Default: procedure. 

(a) Whether the lessor or the lessee is in default under a lease contract is 
determined by the lease agreement and this article. 

(b) If the lessor or the lessee is in default under the lease contract, the party 
seeking enforcement has rights and remedies as provided in this article and, 
except as limited by this article, as provided in the lease agreement. 

(c) If the lessor or the lessee is in default under the lease contract, the party 
seeking enforcement may reduce the party's claim to judgment, or otherwise 
enforce the lease contract by self help or any available judicial procedure or 
nonjudicial procedure, including administrative proceeding, arbitration, or the 
like, in accordance with this article. 

(d) Except as otherwise provided in § 28:1-106 or this article or the lease 
agreement, the rights and remedies referred to in subsections (b) and (c) of this 
section are cumulative. 

(e) If the lease agreement covers both real property and goods, the party 
seeking enforcement may proceed under this part as to the goods, or under 
other applicable law as to both the real property and the goods in accordance 
with that party's rights and remedies in respect of the real property, in which 
case this part does not apply. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; May 16, 1995, D.C. Law 10-255, 
§ 22, 41 DCR 5193; July 25, 1995, D.C. Law 11-30, § 7(d), 42 DCR 1547; Apr. 9, 1997, 
D.C. Law 11-255, § 27(rr), 44 DCR 1271.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 9-501. of the bilateral nature of the obligations 

Changes: Substantially revised. between the parties to the lease contract. 

Purposes: 2. Subsection (2) is a version of the 

first sentence of Section 9-501(1), revised 

1 . Subsection (1) is new and represents to re fi ect leasing terminology, 

a departure from the Article on Secured 3 Subsection (3), an expansive version 

Transactions (Article 9) as the subsection of the seconc | sentence of Section 

makes clear that whether a party to the 9-501(1), lists the procedures that may be 

lease agreement is in default is determined followed by the party seeking enforcement; 

by this Article as well as the agreement. i n effect, the scope of the procedures listed 

Sections 2A-508 and 2A-523. It further in subsection (3) is consistent with the 

departs from Article 9 in recognizing the scope of the procedures available to the 

potential default of either party, a function foreclosing secured party. 
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4. Subsection (4) establishes that the 
parties' rights and remedies are cumula- 
tive. DeKoven, Leases of Equipment: Pu- 
ritan Leasing Company v. August, A Dan- 
gerous Decision, 12 U.S.F.L.Rev. 257, 
276-80 (1978). Cumulation, and largely 
unrestricted selection, of remedies is al- 
lowed in furtherance of the general policy 
of the Commercial Code, stated in Section 
1-106, that remedies be liberally adminis- 
tered to put the aggrieved party in as good 
a position as if the other party had fully 
performed. Therefore, cumulation of, or 
selection among, remedies is available to 
the extent necessary to put the aggrieved 
party in as good a position as it would 
have been in had there been full perfor- 
mance. However, cumulation of, or selec- 
tion among, remedies is not available to 
the extent that the cumulation or selection 
would put the aggrieved party in a better 
position than it would have been in had 
there been full performance by the other 
party. 

5. Section 9-501(3), which, among oth- 
er things, states that certain rules, to the 



extent they give rights to the debtor and 
impose duties on the secured party, may 
not be waived or varied, was not incorpo- 
rated in this Article. Given the signifi- 
cance of freedom of contract in the devel- 
opment of the common law as it applies to 
bailments for hire and the lessee's lack of 
an equity of redemption, there was no 
reason to impose that restraint. 

Cross References: 

Sections 1-106, 2A-508, 2A-523, Article 
9, especially Sections 9-501(1). and 
9-501(3). 

Definitional Cross References: 

"Goods". Section 2A-103(l)(h). 

"Lease agreement". Section 

2A-103(l)(k). 

"Lease contract". Section 

2A-103(1)(Z). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Party". Section 1-201(29). 

"Remedy". Section 1-201(34). 

"Rights". Section 1-201(36). 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2A-501. 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

For legislative history' of D.C. Law 10-255, 
see Historical and Statutory Notes following 
§ 28:2A-303. 

For legislative history of D.C. Law 1 1-30, see 
Historical and Statutory Notes following 
§ 28:2A-209. 



Law r 1 1-255, the "Second Technical Amend- 
ments Act of 1996," was introduced in Council 
and assigned Bill No. 11-905, which was re- 
ferred to the Committee of the Whole. The Bill 
was adopted on first and second readings on 
November 7, 1996, and December 3, 1996, re- 
spectively. Signed by the Mayor on December 
24, 1996, it was assigned Act No. 11-519 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 11-255 became effective on 
April 9, 1997. 



Cross References 
Section References 

This section is referred to in § 28:2A-303. 



Key Numbers 

Bailment <^>22, 24 to 34. 
Westlaw Key Number Searches: 
50k24 to 50k34. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 99 to 119. 
50k22; 



745 



§ 28:2A-502 



UNIFORM COMMERCIAL CODE 



§ 28:2A-502. Notice after default. 

Except as otherwise provided in this article or the lease agreement, the lessor 
or lessee in default under the lease contract is not entitled to notice of default 
or notice of enforcement from the other party to the lease agreement. 
(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Statutory Source: None. 
Purposes: This section makes clear that 
absent agreement to the contrary or provi- 
sion in this Article to the contrary, e.g., 
Section 2A-5l6(3)(a), the party in default 
is not entitled to notice of default or en- 
forcement. While a review of Part 5 of 
Article 9 leads to the same conclusion 
with respect to giving notice of default to 
the debtor, it is never stated. Although 
Article 9 requires notice of disposition and 
strict foreclosure, the different scheme of 
lessors' and lessees' rights and remedies 
developed under the common law, and co- 
dified by this Article, generally does not 
require notice of enforcement; further- 
more, such notice is not mandated by due 
process requirements. However, certain 



Uniform Commercial Code Comment 

sections of this Article do require notice. 
E.g., Section 2A-5 17(4). 
Cross References: 



Sections 2A-516(3)(a), 2A-517(4), and 
Article 9, esp. Part 5. 

Definitional Cross References: 



"Lease agreement". 

2A-103(l)(k). 

"Lease contract". 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Notice". Section 1-201(25). 

"Party". Section 1-201(29). 



Section 



Section 



Prior Codifications 

198.1 Ed., § 28:2A-502. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Library References 
Key Numbers Encyclopedias 

Bailment <3=>22 to 26. CJ.S. Bailments §§ 86 to 92, 99 to 105. 

Westlaw Key Number Searches: 50k22 to 
50k26. 

§ 28:2A-503. Modification or impairment of rights and remedies. 

(a) Except as otherwise provided in this article, the lease agreement may 
include rights and remedies for default in addition to or in substitution for 
those provided in this article and may limit or alter the measure of damages 
recoverable under this article. 

(b) Resort to a remedy provided under this article or in the lease agreement 
is optional unless the remedy is expressly agreed to be exclusive. If circum- 
stances cause an exclusive or limited remedy to fail of its essential purpose, or 
provision for an exclusive remedy is unconscionable, remedy may be had as 
provided in this article. 

(c) Consequential damages may be liquidated under § 28:2A-504, or may 
otherwise be limited, altered, or excluded unless the limitation, alteration, or 
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exclusion is unconscionable. Limitation, alteration, or exclusion of consequen- 
tial damages for injury to the person in the case of consumer goods is prima 
facie unconscionable, but limitation, alteration, or exclusion of damages where 
the loss is commercial is not prima facie unconscionable. 

(d.) Rights and remedies on default by the lessor or the lessee with respect to 
any obligation or promise collateral or ancillary to the lease contract are not 
impaired by this article. 
(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Sections 
2-719 and 2-701. 

Changes: Rewritten to reflect lease termi- 
nology and to clarify the relationship be- 
tween this section and Section 2A-504. 
Purposes: 

1. A significant purpose of this Part is 
to provide rights and remedies for those 
parties to a lease who fail to provide them 
by agreement or whose rights and reme- 
dies fail of their essential purpose or are 
unenforceable. However, it is important 
to note that this implies no restriction on 
freedom to contract. Sections 2A-103(4) 
and 1-102(3). Thus, subsection (1), a re- 
vised version of the provisions of Section 
2-719(1), allows the parties to the lease 
agreement freedom to provide for rights 
and remedies in addition to or in substitu- 
tion for those provided in this Article and 
to alter or limit the measure of damages 
recoverable under this Article. Except to 
the extent otherwise provided in this Arti- 
cle (e.g., Sections 2A-105, 106 and 108(1) 
and (2)), this Part shall be construed nei- 
ther to restrict the parties' ability to pro- 
vide for rights and remedies or to limit or 
alter the measure of damages by agree- 
ment, nor to imply disapproval of rights 
and remedy schemes other than those set 
forth in this Part. 

2. Subsection (2) makes explicit with 
respect to this Article what is implicit in 
Section 2-719 with respect to the Article 
on Sales (Article 2): if an exclusive reme- 
dy is held to be unconscionable, remedies 
under this Article are available. Section 
2-719 official comment 1. 



3. Subsection (3), a revision of Section 
2-719(3), makes clear that consequential 
damages may also be liquidated. Section 
2A-504(1). 

4. Subsection (4) is a revision of the 
provisions of Section 2-70 1 . This subsec- 
tion leaves the treatment of default with 
respect to obligations or promises collater- 
al or ancillary to the lease contract to 
other law. Sections 2A-103(4) and 1-103. 
An example of such an obligation would be 
that of the lessor to the secured creditor 
which has provided the funds to leverage 
the lessor's lease transaction; an example 
of such a promise would be that of the 
lessee, as seller, to the lessor, as buyer, in 
a sale-leaseback transaction. 

Cross References: 

Sections 1-102(3), 1-103, Article 2, es- 
pecially Sections 2-701, 2-719, 2-719(1), 
2-719(3), 2-719 official comment 1, and 
Sections 2A-103(4), 2A-105, 2A-106, 
2A-108(1), 2A-108(2), and 2A-504. 

Definitional Cross References: 

"Agreed". Section 1-201(3). 

"Consumer goods". Section 9-109(1). 

"Lease agreement". Section 

2'A-103(l)(k). 

"Lease contract". Section 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Person". Section 1-201(30). 

"Remedy". Section 1-201(34). 



"Rights". Section 1-201(36). 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-503. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-518, 28:2A-519, 28:2A~527, and 28:2A-528. 

Library References 
Key Numbers Encyclopedias 

Bailment €=>24 to 34. c j s Bailments §§ 103 to 1 19. 

Damages €-78(6). c j s D es § { ]3> 

Westiaw Key Number Searches: 5Uk24 to 
50k34; 1 1 5k78(6). 

§ 28:2A-504. Liquidation of damages. 

(a) Damages payable by either party for default, or any other act or omission, 
including indemnity for loss or diminution of anticipated tax benefits or loss or 
damage to lessor's residual interest, may be liquidated in the lease agreement, 
but only at an amount or by a formula that is reasonable in light of the then 
anticipated harm caused by the default or other act or omission. 

(b) If the lease agreement provides for liquidation of damages and the 
provision does not comply with subsection (a) of this section, or the provision is 
an exclusive or limited remedy that circumstances cause to fail of its essential 
purpose, remedy may be had as provided in this article. 

(c) If the lessor justifiably withholds or stops delivery of goods because of the 
lessee's default or insolvency (§ 28:2A-525 or § 28:2A-526), the lessee is 
entitled to restitution of any amount by which the sum of his or her payments 
exceeds: 

(1) The amount to which the lessor is entitled by virtue of terms liquidating 
the lessor's damages in accordance with subsection (a) of this section; or 

(2) In the absence of those terms, 20 percent of the then present value of 
the total rent the lessee was obligated to pay for the balance of the lease term, 
or, in the case of a consumer lease, the lesser of the amount or $500. 

(d) A lessee's right to restitution under subsection (c) of this section is subject 
to offset to the extent the lessor establishes: 

(1) A right to recover damages under the provisions of this article other 
than subsection (a) of this section; and 

(2) The amount or value of any benefits received by the lessee directly or 
indirectly by reason of the lease contract. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Sections Changes: Substantially rewritten. 
2-718(1), (2), (3) and 2-719(2). 
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Purposes: Many leasing transactions are 
predicated on the parties' ability to agree 
to an appropriate amount of damages or 
formula for damages in the event of de- 
fault or other act or omission. The rule 
with respect to sales of goods (Section 
2-718) may not be sufficiently flexible to 
accommodate this practice. Thus, consis- 
tent with the common law emphasis upon 
freedom to contract with respect to bail- 
ments for hire, this section has created a 
revised rule that allows greater flexibility 
with respect to leases of goods. 

Subsection (1), a significantly modified 
version of the provisions of Section 
2-718(1), provides for liquidation of dam- 
ages in the lease agreement at an amount 
or by a formula. Section 2-718(1) does 
not by its express terms include liquidation 
by a formula; this change was compelled 
by modern leasing practice. Subsection 
(1), in a further expansion of Section 
2-718(1), provides for liquidation of dam- 
ages for default as well as any other act or 
omission. 

A liquidated damages formula that is 
common in leasing practice provides that 
the sum of lease payments past due, accel- 
erated future lease payments, and the les- 
sor's estimated residual interest, less the 
net proceeds of disposition (whether by 
sale or re-lease) of the leased goods is the 
lessor's damages. Tax indemnities, costs, 
interest and attorney's fees are also added 
to determine the lessor's damages. Anoth- 
er common liquidated damages formula 
utilizes a periodic depreciation allocation 
as a credit to the aforesaid amount in 
mitigation of a lessor's damages. A third 
formula provides for a fixed number of 
periodic payments as a means of liquidat- 
ing damages. Stipulated loss or stipulated 
damage schedules are also common. 
Whether these formulae are enforceable 
will be determined in the context of each 
case by applying a standard of reasonable- 
ness in light of the harm anticipated when 
the formula was agreed to. Whether the 
inclusion of these formulae will affect the 
classification of the transaction as a lease 
or a security interest is to be determined 
by the facts of each case. Section 



1-201(37). E.g., In re Noack, 44 Bankr. 
172, 174-75 (Bankr. E.D.Wis.1984). 

This section does not incorporate two 
other tests that under sales law determine 
enforceability of liquidated damages, i.e., 
difficulties of proof of loss and inconve- 
nience or nonfeasibility of otherwise ob- 
taining an adequate remedy. The ability 
to liquidate damages is critical to modern 
leasing practice; given the parties' free- 
dom to contract at common law, the policy 
behind retaining these two additional re- 
quirements here was thought to be out- 
weighed. Further, given the expansion of 
subsection (1) to enable the parties to liq- 
uidate the amount payable with respect to 
an indemnity for loss or diminution of 
anticipated tax benefits resulted in another 
change: the last sentence of Section 
2-718(1), providing that a term fixing un- 
reasonably large liquidated damages is 
void as a penalty, was also not incorporat- 
ed. The impact of local, state and federal 
tax laws on a leasing transaction can re- 
sult in an amount payable with respect to 
the tax indemnity many times greater than 
the original purchase price of the goods. 
By deleting the reference to unreasonably 
large liquidated damages the parties are 
free to negotiate a formula, restrained by 
the rule of reasonableness in this section. 
These changes should invite the parties to 
liquidate damages. Peters, Remedies for 
Breach of Contracts Relating to the Sale of 
Goods Under the Uniform Commercial 
Code: A Roadmap for Article Two, 73 Yale 
LJ. 199, 278 (1963). 

Subsection (2), a revised version of 
Section 2-719(2), provides that if the liq- 
uidated damages provision is not en- 
forceable or fails of its essential purpose, 
remedy may be had as provided in this 
Article. 

Subsection (3)(b) of this section differs 
from subsection (2)(b) of Section 2-718; 
in. the absence of a valid liquidated dam- 
ages amount or formula the lessor is per- 
mitted to retain 20 percent of the present 
value of the total rent payable under the 
lease. The alternative limitation of $500 
contained in Section 2-718 is deleted as 
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unrealistically low with respect to a lease 
other than a consumer lease. 
Cross References: 

Sections 1-201(37), 2-718, 2-718(1), 
2-71 8(2 )(b) and 2-719(2). 
Definitional Cross References: 

"Consumer lease". Section 

2A-103(l)(e). 

"Delivery". Section 1-201(14). 

"Goods". Section 2A-103(l)(h). 

"Insolvent". Section 1-201(23). 

"Lease agreement". Section 

2A-103(l)(k). 



"Lease contract". Section 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Lessor's residual interest". Section 
2A-103(l)(q). 

"Party". Section 1-201(29). 

"Present value". Section 2A-103(l)(u), 

"Remedy". Section 1-201(34). 

"Rights". Section 1-201(36). 

"Term". Section 1-201(42). 

"Value". Section 1-201(44). 



Prior Codifications 

1981 Ed., § 28:2A-504. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in §§ 28:2A-503, 28:2A-5.18, 28:2A-519, 28:2A-527, and 28:2A-528. 



Key Numbers 

Damages <s^74 to 86. 

Westlaw Key Number Searches: 115k74 to 
115k86. 



Library References 

Encyclopedias 

C. J. S. Damages §§ 101 to 111, 113 to 115. 



§ 28:2A-505. Cancellation and termination and effect of cancellation, ter- 
mination, rescission, or fraud on rights and remedies. 

(a) On cancellation of the lease contract, all obligations that are still executo- 
ry on both sides are discharged, but any right based on prior default or 
performance survives, and the cancelling party also retains any remedy for 
default of the whole lease contract or any unperformed balance. 

(b) On termination of the lease contract, all obligations that are still executo- 
ry on both sides are discharged but any right based on prior default or 
performance survives. 

(c) Unless the contrary intention clearly appears, expressions of "cancella- 
tion," "rescission/' or the like of the lease contract may not be construed as a 
renunciation or discharge of any claim in damages for an antecedent default. 

(d) Rights and remedies for material misrepresentation or fraud include all 
rights and remedies available under this article for default. 

(e) Neither rescission nor a claim for rescission of the lease contract nor 
rejection or return of the goods may bar or be deemed inconsistent with a claim 
for damages or other right or remedy. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commerciai Code Comment 

Uniform Statutory Source: Sections "Lease contract". Section 

2-106(3) and (4), 2-720 and 2-721. 2A-103(1)(/). 

Changes: Revised to reflect leasing prac- „ p ,, Section 1-201(29). 

tices and terminology. J 

Definitional Cross References: "Remedy". Section 1-201(34). 

"Cancellation". Section 2A-1 03(1 )(b). "Rights". Section 1-201(36). 

"Goods". Section 2A-103(l)(h). "Termination". Section 2A-103(l)(z). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-505. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes Following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-406, 28:2A-508> and 28:2A-523. 

Library References 
Key Numbers Encyclopedias 

Bailment <^>22, 24 to 34. c j.s. Bailments §§ 99 to 1 19. 

Westlaw Key Number Searches: 50k22; 
50k24 to 50k34. 

§ 28:2A-506. Statute of limitations. 

(a) An action for default under a lease contract, including breach of warranty 
or indemnity, must be commenced within 4 years after the cause of action 
accrued. By the original lease contract the parties may reduce the period of 
limitation to not less than 1 year. 

(b) A cause of action for default accrues when the act or omission on which 
the default or breach of warranty is based is or should have been discovered by 
the aggrieved party, or when the default occurs, whichever is later. A cause of 
action for indemnity accrues when the act or omission on which the claim for 
indemnity is based is or should have been discovered by the indemnified party, 
whichever is later. 

(c) If an action commenced within the time limited by subsection (a) of this 
section is so terminated as to leave available a remedy by another action for the 
same default or breach of warranty or indemnity, the other action may be 
commenced after the expiration of the time limited and within 6 months after 
the termination of the first action unless the termination resulted from volun- 
tary discontinuance or from dismissal for failure or neglect to prosecute. 

(d) This section does not alter the law on tolling of the statute of limitations 
nor does it apply to causes of action that have accrued before this article 
becomes effective. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-725. 
Changes: Substantially rewritten. 
Purposes: Subsection (1) does not incor- 
porate the limitation found in Section 
2—725(1) prohibiting the parties from ex- 
tending the period of limitation. Breach 
of warranty and indemnity claims often 
arise in a lease transaction; with the pas- 
sage of time such claims often diminish or 
are eliminated. To encourage the parties 
to commence litigation under these cir- 
cumstances makes little sense. 



when the default occurs or when the act or 
omission on which it is based is or should 
have been discovered. With respect to 
indemnity, a similarly liberal rule is 
adopted. 

Cross References: 



Subsection (2) states two rules for deter- 
mining when a cause of action accrues. 
With respect to default, the rule of Section 
2-725(2) is not incorporated in favor of a 
more liberal rule of the later of the date 



Sections 2-725(1) and 2-725(2). 
Definitional Cross References: 

"Action". Section 1-201(1). 
"Aggrieved party". Section 1-201(2). 
"Lease contract". Section 

2A-103(l)(O. 

"Party". Section 1-201(29). 
"Remedy". Section 1-201(34). 
"Termination". Section 2A-103(l)(z). 



Prior Codifications 

1981 Ed., § 28:2A-506. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 

Bailment C=>28. 

Limitation of Actions <3=>46(6), 95(9). 
Westlaw Key Number Searches: 
24lk46(6); 241k95(9). 



Library References 

Encyclopedias 

C.J.S. Bailments § 107. 

C.J.S. Limitations of Actions §§ 131 to 132, 
134 to 135, 137, 142, 146. 



50k28; 



§ 28:2A-507, Proof of market rent: time and place. 

(a) Damages based on market rent (§ 28:2A-519 or § 28:2A-528) are deter- 
mined according to the rent for the use of the goods concerned for a lease term 
identical to the remaining lease term of the original lease agreement and 
prevailing at the time of the default. 

(b) If evidence of rent for the use of the goods concerned for a lease term 
identical to the remaining lease term of the original lease agreement and 
prevailing at the times or places described in this article is not readily available, 
the rent prevailing within any reasonable time before or after the time de- 
scribed or at any other place or for a different lease term which in commercial 
judgment or under usage of trade would serve as a reasonable substitute for the 
one described may be used, making any proper allowance for the difference, 
including the cost of transporting the goods to or from the other place. 

(c) Evidence of a relevant rent prevailing at a time or place or for a lease 
term other than the one described in this article offered by one party is not 
admissible unless and until he or she has given the other party notice the court 
finds sufficient to prevent unfair surprise. 
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(d) If the prevailing rent or value of any goods regularly leased in any 
established market is in issue, reports in official publications or trade journals 
or in newspapers or periodicals of general circulation published as the reports 
of that market are admissible in evidence. The circumstances of the prepara- 
tion of the report may be shown to affect its weight but not its admissibility. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Sections "Lease agreement". Section 

2-723 and 2-724. 2A-103(l)(k). 

Changes: Revised to reflect leasing prac- » Notice ». Section 1-201(25). 

tices and terminology. Sections 2A-51.9 

and 2A-528 specify the times as of which ***% • Section 1-201(29). 

market rent is to be determined. "Reasonable time". Section 1-204(1) 

Definitional Cross References: and (2). 

"Goods". Section 2A-103(l)(h). "Usage of trade". Section 1-205. 

"Lease". Section 2A-103(l)(j). "Value". Section 1-201(44). 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-507. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes Following 
§ 28:2A-101. 

Library References 
Key Numbers Encyclopedias 

Bailment @=>32. C.J.S. Bailments §§ 117 to 119. 

Westlaw Key Number Search: 50k32. 



B. Default By Lessor. 

§ 28:2A-508. Lessee's remedies. 

(a) If a lessor fails to deliver the goods in conformity to the lease contract 
(§ 28:2A-509) or repudiates the lease contract (§ 28:2A-402), or a lessee 
rightfully rejects the goods (§ 28:2A-509) or justifiably revokes acceptance of 
the goods (§ 28:2A-517), then with respect to any goods involved, and with 
respect to all of the goods if under an installment lease contract the value of the 
whole lease contract is substantially impaired (§ 28:2A-510), the lessor is in 
default under the lease contract and the lessee may: 

(1) Cancel the lease contract (§ 28:2A-505(a)); 

(2) Recover so much of the rent and security as has been paid and is just 
under the circumstances; or 

(3) Cover and recover damages as to all goods affected whether or not they 
have been identified to the lease contract (§§ 28:2A-518 and 28:2A-520), or 
recover damages for nondelivery (§§ 28:2A-519 and 28:2A-520). 

(b) If a lessor fails to deliver the goods in conformity to the lease contract or 
repudiates the lease contract, the lessee may also: 
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(1) If the goods have been identified, recover them (§ 28:2A-522); or 

(2) In a proper case, obtain specific performance or replevy the goods 
(§ 28:2A-521). 

(c) If a lessor is otherwise in default under a lease contract, the lessee may 
exercise the rights and pursue the remedies provided in the lease contract, 
which may include a right to cancel the lease, and in § 28:2A-519(c). 

(d) If a lessor has breached a warranty, whether express or implied, the 
lessee may recover damages (§ 28:2A-519(d.)). 

(e) On rightful rejection or justifiable revocation of acceptance, a lessee has a 
security interest in goods in the lessee's possession or control for any rent and 
security that has been paid and any expenses reasonably incurred in their 
inspection, receipt, transportation, and care and custody and may hold those 
goods and dispose of them in good faith and in a commercially reasonable 
manner, subject to § 28:2A-527(e). 

(f) Subject to the provisions of § 28:2A-407, a lessee, on notifying the lessor 
of the lessee's intention to do so, may deduct all or any part of the damages 
resulting from any default under the lease contract from any part of the rent 
still due under the same lease contract. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Sections 

2-711 and 2-717. 

Changes: Substantially rewritten. 

Purposes: 

1. This section is an index to Sections 
2A-509 through 522 which set out the 
lessee's rights and remedies after the les- 
sor's default. The lessor and the lessee 
can agree to modify the rights and reme- 
dies available under this Article; they can, 
among other things, provide that for de- 
faults other than those specified in subsec- 
tion (1) the lessee can exercise the rights 
and remedies referred to in subsection (1); 
and they can create a new scheme of 
rights and remedies triggered by the oc- 
currence of the default. Sections 
2A-1 03(4) and 1-102(3). 

2. Subsection (1), a substantially re- 
written version of the provisions of Section 
2-711(1), lists three cumulative remedies 
of the lessee where the lessor has failed to 
deliver conforming goods or has repudiat- 
ed the contract, or the lessee has rightfully 
rejected or justifiably revoked. Sections 
2A-50K2) and (4). Subsection (1) also 



allows the lessee to exercise any contractu- 
al remedy. This Article rejects any gener- 
al doctrine of election of remedy. To de- 
termine if one remedy bars another in a 
particular case is a function of whether the 
lessee has been put in as good a position 
as if the lessor had fully performed the 
lease agreement. Use of multiple reme- 
dies is barred only if the effect is to put the 
lessee in a better position than it would 
have been in had the lessor fully per- 
formed under the lease. Sections 
2A-103(4), 2A-501(4), and 1-106(1). Sub- 
section (l)(b), in recognition that no bright 
line can be created that would operate 
fairly in all installment lease cases and in 
recognition of the fact that a lessee may be 
able to cancel the lease (revoke acceptance 
of the goods) after the goods have been in 
use for some period of time, does not 
require that all lease payments made by 
the lessee under the lease be returned 
upon cancellation. Rather, only such por- 
tion as is just of the rent and security 
payments made may be recovered. If a 
defect in the goods is discovered immedi- 
ately upon tender to the lessee and the 
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goods are rejected immediately, then the 
lessee should recover all payments made. 
If, however, for example, a 36-month 
equipment lease is terminated in the 12th 
month because the lessor has materially 
breached the contract by failing to per- 
form its maintenance obligations, it may 
be just to return only a small part or none 
of the rental payments already made. 

3. Subsection (2), a version of the pro- 
visions of Section 2-7 1 1 (2) revised to re- 
flect leasing terminology, lists two alterna- 
tive remedies for the recovery of the goods 
by the lessee; however, each of these rem- 
edies is cumulative with respect to those 
listed in subsection (1). 

4. Subsection (3) is new. It covers de- 
faults which do not deprive the lessee of 
the goods and which are not so serious as 
to justify rejection or revocation of accep- 
tance under subsection (1). It also covers 
defaults for which the lessee could have 
rejected or revoked acceptance of the 
goods but eLects not to do so and retains 
the goods. In either case, a lessee which 
retains the goods is entitled to recover 
damages as stated in Section 2A-519(3). 
That measure of damages is "the loss re- 
sulting in the ordinary course of events 
from the lessor's default as determined in 
any manner that is reasonable together 
with incidental and consequential dam- 
ages, less expenses saved in consequence 
of the lessor's breach." 

5. Subsection (l)(d) and subsection (3) 
recognize that the lease agreement may 
provide rights and remedies in addition to 
or different from those which Article 2A 
provides. In particular, subsection (3) 
provides that the lease agreement may 
give the remedy of cancellation of the 
lease for defaults by the lessor that would 
not otherwise be material defaults which 
would justify cancellation under subsec- 
tion (1). If there is a right to cancel, there 
is, of course, a right to reject or revoke 
acceptance of the goods. 

6. Subsection (4) is new and merely 
adds to the completeness of the index by 
including a reference to the lessee's recov- 
ery of damages upon the lessor's breach of 



warranty; such breach may not rise to the 
level of a default by the lessor justifying 
revocation of acceptance. If the lessee 
properly rejects or revokes acceptance of 
the goods because of a breach of warranty, 
the rights and remedies are those provided 
in subsection (1) rather than those in Sec- 
tion 2 A-5 19(4). 

7. Subsection (5), a revised version of 
the provisions of Section 2-711(3), recog- 
nizes, on rightful rejection or justifiable 
revocation, the lessee's security interest in 
goods in its possession and control. Sec- 
tion 9-113, which recognized security in- 
terests arising under the Article on Sales 
(Article 2), was amended with the adop- 
tion of this Article to reflect the security 
interests arising under this Article. Pursu- 
ant to Section 2 A-5 1 1 (4), a purchaser who 
purchases goods from the lessee in good 
faith takes free of any rights of the lessor, 
or in the case of a finance lease the suppli- 
er. Such goods, however, must have been 
rightfully rejected and disposed of pursu- 
ant to Section 2 A-5 1 1 or 2 A-5 12. Howev- 
er, Section 2A-517(5) provides that the 
lessee will have the same rights and duties 
with respect to goods where acceptance 
has been revoked as with respect to goods 
rejected. Thus, Section 2A-51 1(4) will ap- 
ply to the lessee's disposition of such 
goods. 

8. Pursuant to Section 2A-527(5), the 
lessee must account to the lessor for the 
excess proceeds of such disposition, after 
satisfaction of the claim secured by the 
lessee's security interest. 

9. Subsection (6), a slightly revised ver- 
sion of the provisions of Section 2-717, 
sanctions a right of set-off by the lessee, 
subject to the rule of Section 2A-407 with 
respect to irrevocable promises in a fi- 
nance lease that is not a consumer lease, 
and further subject to an enforceable "hell 
or high water" clause in the lease agree- 
ment. Section 2A-407 official comment. 
No attempt is made to state how the set-off 
should occur; this is to be determined by 
the facts of each case. 

10. There is no special treatment of the 
finance lease in this section. Absent sup- 
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ple.men.tal principles of law and equity to 
the contrary, in the case of most finance 
leases, following the lessee's acceptance of 
the goods the lessee will, have no rights or 
remedies against the lessor, because the 
lessor's obligations to the lessee are mini- 
mal. Sections 2A-210 and 2A-211(1). 
Since the lessee will look to the supplier 
for performance, this is appropriate. Sec- 
tion 2A-209. 

Cross References: 

Sections 1-102(3), 1-103, 1-106(1), Arti- 
cle 2, especially Sections 2-71 1, 2-7.17 and 
Sections 2A-103(4), 2A-209, 2A-210, 
2A-21 1(1), 2A-407, 2A-501(2),' 2A-501(4), 
2A-509 through 2A-522, 2A-5 1 1 (3), 
2A-517(5), 2A-527(5) and Section 9-113. 

Definitional Cross References: 



"Conforming". Section 2A-103(l)(d). 

"Delivery". Section 1-201(14). 

"Good faith". Sections 1-201(19) and 
2-103(l)(b). 

"Goods". Section 2A-103(l)(h). 

"Installment lease contract". Section 
2A-103(l)(i). 

"Lease contract". Section 

2A-103(1)(/). 

"Lessee". Section 2A-103(l)(n). 

"Lessor". Section 2A-103(l)(p). 

"Notifies". Section 1-201(26). 

"Receipt". Section 2-103(l)(c). 

"Remedy". Section 1-201(34). 

"Rights". Section 1-201(36). 

"Security interest". Section 1-201(37). 

"Value". Section 1-201(44). 



Prior Codifications 

1981 Ed., § 28:2A-508. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in §§ 28:2A-51 1, 28:2A-5 12, 28:2A-518, and 28:2A-527. 

Library References 
Key Numbers Encyclopedias 

Bailment <^5, 22, 24 to 34. c j s> Bailments §§ 15, 23 to 24, 99 to 1 19. 

Westlaw Key Number Searches: 50k5; 
50k22; 50k24 to 50k34. 

§ 28:2A-509o Lessee's rights on improper delivery; rightful rejection. 

(a) Subject to the provisions of § 28:2A-510 on default in installment lease 
contracts, if the goods or the tender or delivery fail in any respect to conform to 
the lease contract, the lessee may reject or accept the goods or accept any 
commercial unit or units and reject the rest of the goods. 

(b) Rejection of goods is ineffective unless it is within a reasonable time after 
tender or delivery of the goods and the lessee seasonably notifies the lessor. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Source: Sections Definitional Cross References: 



Uniform Statutory 

2-601 and 2-602(1). 

Changes: Revised to reflect leasing prac- Commercial 

tices and terminology. 2A-103(l)(c). 
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"Conforming". Section 2A-1 03(1 )(d). "Lessee". Section 2A- 103(1 )(n). 

"Delivery". Section 1-201(14). "Lessor". Section 2A-103(l)(p). 

"Goods". Section 2A-103(l)(h). "Notifies". Section 1-201(26). 

"Installment lease contract". Section "Reasonable time". Section 1-204(1) 

2A-103(l)(i). and (2). 

"Lease contract". Section "Rights". Section 1-201(36). 

2A-103(1)(Z). "Seasonably". Section 1-204(3). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 282A-509 ^or legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-I01. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-508 and 28:2A-515. 

Library References 
Key Numbers Encyclopedias 

Bailment <S=»5. _ CJ.S. Bailments §§ J 5, 23 to 24. 

Westlaw Key Number Search: 50k5. 

§ 28:2A-510. Installment lease contracts: rejection and default. 

(a) Under an installment lease contract a lessee may reject any delivery that 
is nonconforming if the nonconformity substantially impairs the value of that 
delivery and cannot be cured or the nonconformity is a defect in the required 
documents; but if the nonconformity does not fall within subsection (b) of this 
section and the lessor or the supplier gives adequate assurance of its cure, the 
lessee must accept that delivery. 

(b) Whenever nonconformity or default with respect to one or more deliver- 
ies substantially impairs the value of the installment lease contract as a whole, 
there is a default with respect to the whole. But, the aggrieved party reinstates 
the installment lease contract as a whole if the aggrieved party accepts a 
nonconforming delivery without seasonably notifying of cancellation or brings 
an action with respect only to past deliveries or demands performance as to 
future deliveries. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-612. "Delivery". Section 1—201(14). 

Changes: Revised to reflect leasing prac- "installment lease contract". Section 

tices and terminology. 2A-103(l)(i). 

Definitional Cross References: 

,,. ,. ,, c .. , ™iM\ "Lessee". Section 2A-I03(l)(n). 

Action . Section 1-201(1). 

"Aggrieved party". Section 1-201(2). "Lessor". Section 2A-103(l)(p). 

"Cancellation". Section 2A-1 03(1 )(b). "Notifies". Section 1-201(26). 

"Conforming". Section 2A-1 03(1 )(d). "Seasonably". Section 1-204(3). 
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"Supplier". Section 2A-103(l)(x). 
"Value". Section 1-201(44). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-510. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-406, 28:2A-508, 28:2A-509, and 28:2A-523. 

Library References 
Key Numbers Encyclopedias 

Bailment ®=»5. CJ.S. Bailments §§ 1 5, 23 to 24. 

Westlaw Key Number Search: 50k5. 

§ 28:2A-51 1. Merchant lessee's duties as to rightfully rejected goods. 

(a) Subject to any security interest of a lessee (§ 28:2A-508(e)), if a lessor or 
a supplier has no agent or place of business at the market of rejection, a 
merchant lessee, after rejection of goods in his or her possession or control, 
shall follow any reasonable instructions received from the lessor or the supplier 
with respect to the goods. In the absence of those instructions, a merchant 
lessee shall make reasonable efforts to sell, lease, or otherwise dispose of the 
goods for the lessor's account if they threaten to decline in value speedily. 
Instructions are not reasonable if on demand indemnity for expenses is not 
forthcoming. 

(b) If a merchant lessee (subsection (a) of this section) or any other lessee 
(§ 28:2A-512) disposes of goods, he or she is entitled to reimbursement either 
from the lessor or the supplier or out of the proceeds for reasonable expenses of 
caring for and disposing of the goods and, if the expenses include no disposi- 
tion commission, to such commission as is usual in the trade, or if there is 
none, to a reasonable sum not exceeding 10% of the gross proceeds. 

(c) In complying with this section or § 28:2A-512, the lessee is held only to 
good faith. Good faith conduct hereunder is neither acceptance or conversion 
nor the basis of an action for damages. 

(d) A purchaser who purchases in good faith from a lessee pursuant to this 
section or § 28:2A-512 takes the goods free of any rights of the lessor and the 
supplier even though the lessee fails to comply with one or more of the 
requirements of this article. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Sections Changes: Revised to reflect leasing prac- 
2-603 and 2-706(5). tices and terminology. This section, by its 

terms, applies to merchants as well as 
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others. Thus, in construing the section it "Lease". Section 2A-103(l)(j). 

is important to note that under this Act the "Lessee". Section 2A-103(1 )(n). 

term good faith is defined differently for ,, ,, ->a im/i\/ \ 

merchants (Section 2-103(l)(b» than for Lessor ■ Section 2A-103(l)(p). 

others (Section 1-201(19)). Section "Merchant lessee". Section 

2A-103(3)and(4). 2A-103(l)(t). 

Definitional Cross References: "Purchaser". Section 1-201(33). 

"Action". Sections 1-201(1). "Rights". Section 1-201(36). 

"Good faith". Sections 1-201(19) and "Security interest". Section 1-201(37). 

2-103(l)(b). "Supplier". Section 2A-103(l)(x). 

"Goods". Section 2A-103(l)(h). "Value". Section 1-201(44). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 28:2A-51 1. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-305 and 28:2A-512. 

Library References 

Key Numbers Encyclopedias 

Bailment <^5 } 14, 16, 19. C j S Bailments §§ 15, 23 to 24, 32 to 33, 35 

Westlaw Key Number Searches: 50k5; to 36 56 to 68 79 89 92 

50kl4; 50kl6; 50kl9. ' ' ' ' 

§ 28:2A-5 12, Lessee's duties as to rightfully rejected goods. 

(a) Except as otherwise provided with respect to goods that threaten to 
decline in value speedily (§ 28:2A-511) and subject to any security interest of a 
lessee (§ 28:2A-508(e)): 

(1) The lessee, after rejection of goods in the lessee's possession, shall hold 
them with reasonable care at the lessor's or the supplier's disposition for a 
reasonable time after the lessee's seasonable notification of rejection; 

(2) If the lessor or the supplier gives no instructions within a reasonable 
time after notification of rejection, the lessee may store the rejected goods for 
the lessor's or the supplier's account or ship them to the lessor or the 
supplier or dispose of them for the lessor's or the supplier's account with 
reimbursement in the manner provided in § 28:2A-511; but 

(3) The lessee has no further obligations with regard to goods rightfully 
rejected. 

(b) Action by the lessee pursuant to subsection (a) of this section is not 
acceptance or conversion. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 

Uniform Statutory Source: Sections (a) and (b), subparagraph (c) exonerates 

2-602(2)(b) and (c) and 2-604. the lessee. 

Changes: Substantially rewritten. Cross References: 

Purposes: The introduction to subsection Sections 2-602(2)(b), 2-602(2)(c) and 

(1) references goods that threaten to de- 2-604. 

dine in value speedily and not perishables, Definitional Cross References: 

the reference in Section 2-604, the statute- "Action". Section 1-201(1). 

ry analogue. This is a change in style, not „_ , „ c . .. ^^..wi, 

u + *u r- * u ■ i a ^ Goods . Section 2A-1 .03(1 )(h). 
substance, as the hrst phrase includes the 

second. Subparagraphs (a) and (c) are ' '' Lessee '/ Secti °n 2A-1 03(l)(n). 

revised versions of the provisions of Sec- "Lessor". Section 2A-103(l)(p). 

tion 2-602(2)(b) and (c). Subparagraph "Notification". Section 1-201(26). 

(a) states the rule with respect to the les- "Reasonable time". Section 1-204(1) 

see's treatment of goods in its possession anc | (j) 

following rejection; subparagraph (b) "Seasonably". Section 1-204(3). 

states the rule regarding such goods it the „ ,, 

lessor or supplier then fails to give instruc- Security interest . Section 1-201(37). 

tions to the lessee. If the lessee performs "Supplier". Section 2A-1 03(l)(x). 

in a fashion consistent with subparagraphs "Value". Section 1-201(44). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-512. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes fo.llowi.ns 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 28:2A-5l 1. 

Library References 

Key Numbers Encyclopedias 

Bailment ®=»5, 14, 16, 19. C J.S. Bailments §§ 15; 23 to 24, 32 to 33, 35 

Westlaw Key Number Searches: 50k5; to 36 56 to 68 79 89 92 

50kl4; 50kl6; 50k] 9. '" ' 

§ 28:2A-5 13. Cure by lessor of improper tender or delivery; replacement. 

(a) If any tender or delivery by the lessor or the supplier is rejected because 
nonconforming and the time for performance has not yet expired, the lessor or 
the supplier may seasonably notify the lessee of the lessor's or the supplier's 
intention to cure and may then make a conforming delivery within the time 
provided in the lease contract. 

(b) If the lessee rejects a nonconforming tender that the lessor or the supplier 
had reasonable grounds to believe would be acceptable with or without money 
allowance, the lessor or the supplier may have a further reasonable time to 
substitute a conforming tender if he or she seasonably notifies the lessee. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-508. "Lessee". Section 2A- 103(1 )(n). 

Changes: Revised to reflect leasing prac- "Lessor". Section 2A-1 03(1 )(p). 

tices and terminology. "Money". Section 1-201(24). 

Definitional Cross References: "Notifies". Section 1-201(26). 

"Conforming". Section 2A-1 03(1 )(d). "Reasonable time". Section 1-204(1) 

"Delivery". Section 1-201(14). and (2). 

"Lease contract". Section "Seasonably". Section 1-204(3). 

2A-103(1)(/). "Supplier". Section 2A-1 03(1 )(x). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-513. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 28:2A-514. 

Library References 
Key Numbers Encyclopedias 

Bailment €=>5. C.J.S. Bailments §§ I 5, 23 to 24. 

West! aw Key Number Search: 50k5. 

§ 28:2A-5 14. Waiver of lessee's objections. 

(a) In rejecting goods, a lessee's failure to state a particular defect that is 
ascertainable by reasonable inspection precludes the lessee from relying on the 
defect to justify rejection or to establish default: 

(1) If, stated seasonably, the lessor or the supplier could have cured it 
(§ 28:2A-513); or 

(2) Between merchants if the lessor or the supplier after rejection has 
made a request in writing for a full and final written statement of all defects 
on which the lessee proposes to rely. 

(b) A lessee's failure to reserve rights when paying rent or other consider- 
ation against documents precludes recovery of the payment for defects appar- 
ent on the face of the documents. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-605. Cross Reference: 
Changes: Revised to reflect leasing prac- Section 2-605 official comment 4. 

tices and terminology. Definitional Cross References: 

Purposes: The principles applicable to the ,<„ A , A m ,, ,. 

^ . 7 4 - r ± • 4 Between merchants . Section 

commercial practice ox payment against iad/"n 
documents (subsection 2) are explained in w*\j). 

official comment 4 to Section 2-605, the "Goods 1 '. Section 2A- 1.03(1 )(h). 

statutory analogue to this section. "Lessee". Section 2A-103(l)(n). 
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'Lessor". Section 2A-103(l)(p). 
'Rights". Section 1-201(36). 
'Seasonably". Section 1-204(3). 



'Supplier". Section 2A-103(l)(x). 
'Writing". Section 1-201(46). 



Prior Codifications 

1981 Ed., § 28:2A-514. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historica] and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 

Bailment ®=>5. 

Westlaw Key Number Search: 50k5 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 15, 23 to 24. 



§ 28:2A-515* Acceptance of goods. 

(a) Acceptance of goods occurs after the lessee has had a reasonable opportu- 
nity to inspect the goods, and 

(1) The lessee signifies or acts with respect to the goods in a manner that 
signifies to the lessor or the supplier that the goods are conforming or that 
the lessee will take or retain them in spite of their nonconformity; or 

(2) The lessee fails to make an effective rejection of the goods 
(§ 28:2A-509(b)). 

(b) Acceptance of a part of any commercial unit is acceptance of that entire 
unit. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Statutory Source: Section 2-606. 
Changes: The provisions of Section 
2-606(1 )(a) were substantially rewritten to 
provide that the lessee's conduct may sig- 
nify acceptance. Further, the provisions 
of Section 2-606(1 )(c) were not incorpo- 
rated as irrelevant given the lessee's pos- 
session and use of the leased goods. 
Cross References: 

Sections 2-606(l)(a) and 2-606(l)(c). 



Uniform Commercial Code Comment 

Definitional Cross References: 



unit 



Section 



"Commercial 
2A-103(l)(c). 

"Conforming". Section 2A-103(l)(d). 
"Goods". Section 2A-103(l)(h). 
"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A~103(l)(p). 
"Supplier". Section 2A-103(l)(x). 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:2A-515. 



Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 

Bailment @=>5. 

Westlaw Key Number Search: 50k5. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 15, 23 to 24. 
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§ 28:2A-516 8 Effect of acceptance of goods; notice of default; burden of 
establishing default after acceptance; notice of claim or litigation 
to person answerable over, 

(a) A lessee must pay rent for any goods accepted in accordance with the 
lease contract, with due allowance for goods rightfully rejected or not deliv- 
ered. 

(b) A lessee's acceptance of goods precludes rejection of the goods accepted. 
In the case of a finance lease, if made with knowledge of a nonconformity, 
acceptance cannot be revoked because of it. In any other case, if made with 
knowledge of a nonconformity, acceptance cannot be revoked because of it 
unless the acceptance was on the reasonable assumption that the nonconformi- 
ty would be seasonably cured. Acceptance does not of itself impair any other 
remedy provided by this article or the lease agreement for nonconformity. 

(c) If a tender has been accepted: 

(1) Within a reasonable time after the lessee discovers or should have 
discovered any default, the lessee shall notify the lessor and the supplier, if 
any, or be barred from any remedy against the party not notified; 

(2) Except in the case of a consumer lease, within a reasonable time after 
the lessee receives notice of litigation for infringement or the like 
(§ 28:2A-21 1) the lessee shall notify the lessor or be barred from any remedy 
over for liability established by the litigation; and 

(3) The burden is on the lessee to establish any default. 

(d) If a lessee is sued for breach of a warranty or other obligation for which a 
lessor or a supplier is answerable over the following apply: 

(1) The lessee may give the lessor or the supplier, or both, written notice of 
the litigation. If the notice states that the person notified may come in and 
defend and that if the person notified does not do so, that person will be 
bound in any action against that person by the lessee by any determination of 
fact common to the 2 litigations, then unless the person notified after 
seasonable receipt of the notice does come in and defend, that person is so 
bound. 

(2) The lessor or the supplier may demand in writing that the lessee turn 
over control of the litigation including settlement if the claim is one for 
infringement or the like (§ 28:2A-211) or else be barred from any remedy 
over. If the demand states that the lessor or the supplier agrees to bear all 
expense and to satisfy any adverse judgment, then unless the lessee after 
seasonable receipt of the demand does turn over control the lessee is so 
barred. 

(e) Subsections (c) and (d) of this section apply to any obligation of a lessee 
to hold the lessor or the supplier harmless against infringement or the like 
(§ 28:2A-211). 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-607, 
Changes: Substantially revised. 
Purposes: 

1. Subsection (2) creates a special rule 
lor finance leases, precluding revocation if 
acceptance is made with knowledge of 
nonconformity with respect to the lease 
agreement, as opposed to the supply 
agreement; this is not inequitable as the 
lessee has a direct claim against the sup- 
plier. Section 2A-209(1). Revocation of 
acceptance of a finance lease is permitted 
if the lessee's acceptance was without dis- 
covery of the nonconformity (with respect 
to the lease agreement, not the supply 
agreement) and was reasonably induced 
by the lessor's assurances. Section 
2A-517(l)(b). Absent exclusion or modifi- 
cation, the lessor under a finance lease 
makes certain warranties to the lessee. 
Sections 2A-210 and 2A— 2 1 1(1). Revoca- 
tion of acceptance is not prohibited even 
after the lessee's promise has become irre- 
vocable and independent. Section 2A-407 
official comment. Where the finance lease 
creates a security interest, the rule may be 
to the contrary. General Elec. Credit Corp, 
of Tennessee v. Ger-Beck Much, Co., 806 
F.2d 1207 (3rd Cir. 1986). 

2. Subsection (3)(a) requires the lessee 
to give notice of default, within a reason- 
able time after the lessee discovered or 
should have discovered the default. In a 
finance lease, notice may be given either 
to the supplier, the lessor, or both, but 
remedy is barred against the party not 
notified. In a finance lease, the lessor is 2 A 
usually not liable for defects in the goods 
and the essential notice is to the supplier. 
While notice to the finance lessor will of- 
ten not give any additional rights to the 
lessee, it would be good practice to give 
the notice since the finance lessor has an 
interest in the goods. Subsection (3)(a) 
does not use the term finance lease, but 
the definition of supplier is a person from 
whom a lessor buys or leases goods to be 
leased under a finance lease. Section 
2A-103(l)(x). Therefore, there can be a 
"supplier" only in a finance lease. Sub- 
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section (4) applies similar notice rules as 
to lessors and suppliers if a lessee is sued 
for a breach of warranty or other obli- 
gation for which a lessor or supplier is 
answerable over. 

3. Subsection (3)(b) requires the lessee 
to give the lessor notice of litigation for 
infringement or the like. There is an ex- 
ception created in the case of a consumer 
lease. While such an exception was con- 
sidered for a finance lease, it was not 
created because it was not necessary— the 
lessor in a finance lease does not give a 
warranty against infringement. Section 
2A-211(2). Even though not required un- 
der subsection (3)(b), the lessee who takes 
under a finance lease should consider giv- 
ing notice of litigation for infringement or 
the like to the supplier, because the lessee 
obtains the benefit of the suppliers' prom- 
ises subject to the suppliers' defenses or 
claims. Sections 2A-209(1) and 

2-607(3)(b). 
Cross References: 

Sections 2-607(3)(b), 2A-1 03(1 )(x), 
2A-209(1), 2A-210, 2A-211(1), 2A-211(2), 
2A-407 official comment and 

2A-517(l)(b). 

Definitional Cross References: 
'Action". Section 1-201(1). 
'Agreement". Section 1-201(3). 

of establishing". Section 



1- 



2A 



2A 



Section 2 A-l 03(1 )(d). 
lease". Section 



'Burden 
201(8). 
'Conforming' 
'Consumer 
-103(l)(e). 

'Delivery". Section 1-201(14). 
'Discover". Section 1-201(25). 
'Finance lease". Section 2A-103(l)(g). 
'Goods". Section 2A~103(l)(h). 
'Knowledge". Section 1-201(25). 
'Lease agreement". Section 

-103(l)(k). 

'Lease contract". Section 

-103(1)(/). 

'Lessee". Section 2A-103(l)(n). 
'Lessor". Section 2A-103(l)(p). 
'Notice". Section 1-201(25). 
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"Notifies". Section 1-201(26). "Remedy". Section 1-201(34). 

"Person". Section 1-201(30). "Seasonably". Section 1-204(3). 

"Reasonable time". Section 1-204(1) "Supplier". Section 2 A-l 03(1 )(x). 



and (2) 

"Receipt". Section 2-103(l)(c) 



"Written". Section 1-201(46). 



Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-516. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 28.-2A-519. 

Library References 

Key Numbers Encyclopedias 

Bailment «S=>5, 9, 26, 31. C.J.S. Bailments §§ 15, 23 to 24, 37 to 45, 

Westlaw Key Number Searches: 50k5; 50k9; j Q5 110 

50k26; 50k31. 

§ 28:2A-5 1 7. Revocation of acceptance of goods. 

(a) A lessee may revoke acceptance of a lot or commercial unit whose 
nonconformity substantially impairs its value to the lessee if the lessee has 
accepted it: 

(1) Except in the case of a finance lease, on the reasonable assumption that 
its nonconformity would be cured and it has not been seasonably cured; or 

(2) Without discovery of the nonconformity if the lessee's acceptances was 
reasonably induced either by the lessor's assurances or, except in the case of 
a finance lease, by the difficulty of discovery before acceptance. 

(b) Except in the case of a financial lease that is not a consumer lease, a 
lessee may revoke acceptance of a lot or commercial unit if the lessor defaults 
under the lease contract and the default substantially impairs the value of that 
lot or commercial unit to the lessee. 

(c) If the lease agreement so provides, the lessee may revoke acceptance of a 
lot or commercial unit because of other defaults by the lessor. 

(d) Revocation of acceptance must occur within a reasonable time after the 
lessee discovers or should have discovered the ground for it and before any 
substantial change in condition of the goods which is not caused by the 
nonconformity. Revocation is not effective until the lessee notifies the lessor. 

(e) A lessee who so revokes has the same rights and duties with regard to the 
goods involved as if the lessee had rejected them. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-608. 
Changes: Revised to reflect leasing prac- 
tices and terminology. Note that in the 
case of a finance lease the lessee retains a 
limited right to revoke acceptance. Sec- 
tions 2A-5l7(l)(b) and 2A-516 official 
comment. New subsections (2) and (3) 
added. 
Purposes: 

1. The section states the situations un- 
der which the lessee may return the goods 
to the lessor and cancel the lease. Subsec- 
tion (2) recognizes that the lessor may 
have continuing obligations under the 
lease and that a default as to those obli- 
gations may be sufficiently material to jus- 
tify revocation of acceptance of the leased 
items and cancellation of the lease by the 
lessee. For example, a failure by the les- 
sor to fulfill its obligation to maintain 
leased equipment or to supply other goods 
which are necessary for the operation of 
the leased equipment may justify revoca- 
tion of acceptance and cancellation of the 
lease. 

2. Subsection (3) specifically provides 
that the lease agreement may provide that 
the lessee can revoke acceptance for de- 



faults by the lessor which in the absence of 
such an agreement might not be consid- 
ered sufficiently serious to justify revoca- 
tion. That is, the parties are free to con- 
tract on the question of what defaults are 
so material that the lessee can cancel the 
lease. 

Cross References: 

Section 2A-5 1 6 official comment. 

Definitional Cross References: 



unit 



Section 



"Commercial 
2A-103(l)(c). 

"Conforming". Section 2A-103(l)(d). 

"Discover". Section 1-201(25). 

"Finance lease". Section 2A-103(l)(g). 

"Goods". Section 2A-103(l)(h). 

"Lessee". Section 2A-103(l)(n). 

"Lessor", Section 2A-103(l)(p). 

"Lot", Section 2A-103(l)(s). 

"Notifies". Section 1-201(26). 

"Reasonable time". Section 1—204(1) 
and (2). 

"Rights". Section 1-201(36). 

"Seasonably". Section 1-204(3). 

"Value". Section 1-201(44). 



Prior Codifications 

1981 Ed., § 28:2A-5.17. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, sec 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in § 28:2A-508. 



Key Numbers 
Bailment <3=>5. 
Westlaw Key Number Search: 50k5. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 15, 23 to 24. 



§ 28:2A-518. Cover; substitute goods. 

(a) After default by a lessor under the lease contract of the type described in 
§ 28:2A-508(a), or, if agreed, after other default by the lessor, the lessee may 
cover by making any purchase or lease of or contract to purchase or lease 
goods in substitution for those due from the lessor. 
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(b) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (§ 28;2A-504) or otherwise determined pursuant to agreement 
of the parties (§ 28:1-102(3) and § 28:2A-503), if a lessee's cover is by a lease 
agreement substantially similar to the original lease agreement and the new 
lease agreement is made in good faith and in a commercially reasonable 
manner, the lessee may recover from the lessor as damages (i) the present 
value, as of the date of the commencement of the term of the new lease 
agreements, of the rent under the new lease agreement applicable to the period 
of the new lease which is comparable to the then remaining term of the original 
lease agreement minus the present value as of the same date of the total rent for 
the then remaining lease term of the original lease agreement, and (ii) any 
incidental or consequential damages, less expenses saved in consequence of the 
lessor's default. 

(c) If a lessee's cover is by lease agreement that for any reason does not 
qualify for treatment under subsection (b) of this section, or is by purchase or 
otherwise, the lessee may recover from the lessor as if the lessee had elected not 
to cover and § 28:2A-519 governs. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Section 2-712. 
Changes: Substantially revised. 
Purposes: 

1. Subsection (1) allows the lessee to 
take action to fix its damages after default 
by the lessor. Such action may consist of 
the lease of goods. The decision to cover 
is a function of commercial judgment, not 
a statutory mandate replete with sanctions 
for failure to comply. Cf Section 9-507. 

2. Subsection (2) states a rule for de- 
termining the amount of lessee's damages 
provided that there is no agreement to the 
contrary. The lessee's damages will be 
established using the new lease agreement 
as a measure if the following three criteria 
are met: (i) the lessee's cover is by lease 
agreement, (ii) the lease agreement is sub- 
stantially similar to the original lease 
agreement, and (iii) such cover was effect- 
ed in good faith, and in a commercially 
reasonable manner. Thus, the lessee will 
be entitled to recover from the lessor the 
present value, as of the date of commence- 
ment of the term of the new lease agree- 
ment, of the rent under the new lease 
agreement applicable to that period which 
is comparable to the then remaining term 
of the original lease agreement less the 



present value of the rent reserved for the 
remaining term under the original lease, 
together with incidental or consequential 
damages less expenses saved in conse- 
quence of the lessor's default. Consequen- 
tial damages may include loss suffered by 
the lessee because of deprivation of the use 
of the goods during the period between the 
default and the acquisition of the goods 
under the new lease agreement. If the 
lessee's cover does not satisfy the the crite- 
ria of subsection (2), Section 2A-5 1 9 gov- 
erns. 

3. Two of the three criteria to be met 
by the lessee are familiar, but the concept 
of the new lease agreement being substan- 
tially similar to the original lease agree- 
ment is not. Given the many variables 
facing a party who intends to lease goods 
and the rapidity of change in the market 
place, the policy decision was made not to 
draft with specificity. It was thought un- 
wise to seek to establish certainty at the 
cost of fairness. Thus, the decision of 
whether the new lease agreement is sub- 
stantially similar to the original will be 
determined case by case. 

4. While the section does not draw a 
bright line, it is possible to describe some 
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of the factors that should be considered in 
finding that a new lease agreement is sub- 
stantially similar to the original. First, the 
goods subject to the new lease agreement 
should be examined. For example, in a 
lease of computer equipment the new 
lease might be for more modern equip- 
ment. However, it may be that at the time 
of the lessor's breach it was not possible to 
obtain the same type of goods in the mar- 
ket place. Because the lessee's remedy 
under Section 2A-519 is intended to place 
the lessee in essentially the same position 
as if he had covered, if goods similar to 
those to have been delivered under the 
original lease are not available, then the 
computer equipment in this hypothetical 
should qualify as a commercially reason- 
able substitute. See Section 2-71.2(1). 

5. Second, the various elements of the 
new lease agreement should also be exam- 
ined. Those elements include the pres- 
ence or absence of options to purchase or 
release; the lessor's representations, war- 
ranties and covenants to the lessee, as well 
as those to be provided by the lessee to the 
lessor; and the services, if any, to be pro- 
vided by the lessor or by the lessee. All of 
these factors allocate cost and risk be- 
tween the lessor and the lessee and thus 
affect the amount of rent to be paid. If the 
differences between the original lease and 
the new lease can be easily valued, it 
would be appropriate for a court to adjust 
the difference in rental to take account of 
the difference between the two leases, find 
that the new lease is substantially similar 
to the old lease, and award cover damages 
under this section. If, for example, the 
new lease requires the lessor to insure the 
goods in the hands of the lessee, while the 
original lease required the lessee to insure, 
the usual cost of such insurance could be 
deducted from the rent due under the new 
lease before determining the difference in 
rental between the two leases. 

6. Having examined the goods and the 
agreement, the test to be applied is wheth- 
er, in light of these comparisons, the new 
lease agreement is substantially similar to 
the original lease agreement. These find- 



ings should not be made with scientific 
precision, as they are a function of eco- 
nomics, nor should they be made indepen- 
dently with respect, to the goods and each 
element of the agreement, as it is impor- 
tant that a sense of commercial judgment 
pervade the finding. To establish the new 
lease as a proper measure of damage un- 
der subsection (2), these factors, taken as a 
whole, must result in a finding that the 
new lease agreement is substantially simi- 
lar to the original. 

7. A new lease can be substantially 
similar to the original lease even though 
its term extends beyond the remaining 
term of the original lease, so long as both 
(a) the lease terms are commercially com- 
parable (e.g., it is highly unlikely that a 
one-month rental and a five-year lease 
would reflect similar commercial reali- 
ties), and (b) the court can fairly apportion 
a part of the rental payments under the 
new lease to that part of the term of the 
new lease which is comparable to the re- 
maining lease term under the original 
lease. Also, the lease term of the new 
lease may be comparable to the term of 
the original lease even though the begin- 
ning and ending dates of the two leases 
are not the same. For example, a two- 
month lease of agricultural equipment for 
the months of August and September may 
be comparable to a two-month lease run- 
ning from the 1 5th of August to the 1 5th of 
October if in the particular location two- 
month leases beginning on August 1 5th 
are basically interchangeable with two- 
month leases beginning August 1st. Simi- 
larly, the term of a one-year truck lease 
beginning on the 1 5th of January may be 
comparable to the term of a one-year truck 
lease beginning January 2d. If the lease 
terms are found to be comparable, the 
court may base cover damages on the en- 
tire difference between the costs under the 
two leases. 
Cross References: 

Sections 2-712(1), 2A-519 and 9-507. 
Definitional Cross References: 

"Agreement". Section 1-201(3). 
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"Contract". Section 1-201(11). "Lease contract". Section 

"Good faith". Sections 1-201(19) and 2A-103(1)(Z). 

2-103(l)(b). "Lessee". Section 2A-103(l)(n). 

"Goods". Section 2A-103( l)(h). "Lessor". Section 2A-1 03(1 )(p). 

"Lease". Section 2A-103(l)(j). "Party". Section 1-201(29). 

"Lease agreement". Section "Present value". Section 2A-103(l)(u). 

2A-103(l)(k). "Purchase". Section 2 A-l 03(1 )(v). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed , § 28:2A-518. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-508 and 28:2A-519. 

Library References 
Key Numbers Encyclopedias 

Bailment <&*9, 32. c JS Bailments §§ 37 to 45, 1 17 to 119. 

Westlaw Key Number Searches: 50k9; 
50k32. 

§ 28:2A-519* Lessee's damages for nondelivery, repudiation, default, and 
breach of warranty in regard to accepted goods. 

(a) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (§ 28:2A-504) or otherwise determined pursuant to agreement 
of the parties (§§ 28: 1-1 02(c) and 28:2A-503), if a lessee elects not to cover or a 
lessee elects to cover and the cover is by lease agreement that for any reason 
does not qualify for treatment under § 28:2A-518(b), or is by purchase or 
otherwise, the measure of damages for nondelivery or repudiation by the lessor 
or for rejection or revocation of acceptance by the lessee is the present value as 
of the date of the default, of the then market rent minus the present value as of 
the same date of the original rent, computed for the remaining lease term of the 
original lease agreement, together with incidental and consequential damages, 
less expenses saved in consequence of the lessor's default. 

(b) Market rent is to be determined as of the place for tender or, in cases of 
rejection after arrival or revocation of acceptance, as of the place of arrival. 

(c) Except as otherwise agreed, if the lessee has accepted goods and given 
notification (§ 28:2A-5 16(c)), the measure of damages for nonconforming ten- 
der or delivery or other default by a lessor is the loss resulting in the ordinary 
course of events from the lessor's default as determined in any manner that is 
reasonable together with incidental and consequential damages, less expenses 
saved in consequence of the lessor's default. 

(d) Except as otherwise agreed, the measure of damages for breach of 
warranty is the present value at the time and place of acceptance of the 
difference between the value of the use of the goods accepted and the value if 
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they had been as warranted for the lease term, unless special circumstances 
show proximate damages of a different amount, together with incidental and 
consequential damages, less expenses saved in consequence of the lessor's 
default or breach of warranty. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 

Uniform Statutory Source: Sections 

2-713 and 2-714. 

Changes: Substantially revised. 

Purposes: 



1. Subsection (1), a revised version of 
the provisions of Section 2-713(1), states 
the basic rule governing the measure of 
lessee's damages for non-delivery or repu- 
diation by the lessor or for rightful rejec- 
tion or revocation of acceptance by the 
lessee. This measure will apply, absent 
agreement to the contrary, if the lessee 
does not cover or if the cover does not 
qualify under Section 2A-518. There is no 
sanction for cover that does not qualify. 

2. The measure of damage is the pres- 
ent value, as of the date of default, of the 
market rent for the remaining term of the 
lease less the present value of the original 
rent for the remaining term of the lease, 
plus incidental and consequential damages 
less expenses saved in consequence of the 
default. Note that the reference in Section 
2A-519(1) is to the date of default not to 
the date of an event of default. An event 
of default under a lease agreement be- 
comes a default under a lease agreement 
only after the expiration of any relevant 
period of grace and compliance with any 
notice requirements under this Article and 
the lease agreement. American Bar Foun- 
dation, Commentaries on Indentures, 
§ 5-1, at 216-217 (1971). Section 
2A-501(1). This conclusion is also a func- 
tion of whether, as a matter of fact or law, 
the event of default has been waived, sus- 
pended or cured. Sections 2A-103(4) and 
1-103. 

3. Subsection (2), a revised version of 
the provisions of Section 2-713(2), states 



the rule with respect to determining mar- 
ket rent. 

4. Subsection (3), a revised version of 
the provisions of Section 2-714(1) and (3), 
states the measure of damages where 
goods have been accepted and acceptance 
is not revoked. The subsection applies 
both to defaults which occur at the incep- 
tion of the lease and to defaults which 
occur subsequently, such as failure to 
comply with an obligation to maintain the 
leased goods. The measure in essence is 
the loss, in the ordinary course of events, 
flowing from the default. 

5. Subsection (4), a revised version of 
the provisions of Section 2-714(2), states 
the measure of damages for breach of war- 
ranty. The measure in essence is the pres- 
ent value of the difference between the 
value of the goods accepted and of the 
goods if they had been as warranted. 

6. Subsections (1), (3) and (4) specifi- 
cally state that the parties may by contract 
vary the damages rules stated in those 
subsections. 

Cross References: 

Sections 2-713(1), 2-713(2), 2-714 and 
Section 2 A-5 18. 

Definitional Cross References: 

"Conforming". Section 2A-103(l)(d). 
"Delivery". Section 1-201(14). 
"Goods". Section 2A-103(l)(h). 
"Lease". Section 2A-1 03(1 )(j). 
"Lease agreement". Section 

2A-103(l)(k). 

"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A-103(l)(p). 
"Notification". Section 1-201(26). 
"Present value". Section 2A-103(l)(u). 
"Value". Section 1-201(44). 
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Prior Codifications 

1981 Ed., § 28:2A-519. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28-.2A-101. 

Cross References 



Section References 

This section is referred to in §§ 28:2A-507, 28:2A-508, and 28:2A-518. 



Key Numbers 

Bailment ®=>5, 9, 32. 



Library References 

Encyclopedias 



C.J.S. Bailments §§ 15, 23 to 24, 37 to 45, 
Westlaw Key Number Searches: 50k5; 50k9; 117 to 119 

50k32. 



§ 28:2A-520. Lessee's incidental and consequential damages. 

(a) Incidental damages resulting from a lessor's default include expenses 
reasonably incurred in inspection, receipt, transportation, and care and custody 
of goods rightfully rejected or goods the acceptance of which is justifiably 
revoked, any commercially reasonable charges, expenses or commissions in 
connection with effecting cover, and any other reasonable expense incident to 
the default. 

(b) Consequential damages resulting from a lessor's default include; 

(1) Any loss resulting from general or particular requirements and needs of 
which the lessor at the time of contracting had reason to know and which 
could not reasonably be prevented by cover or otherwise; and 

(2) Injury to person or property proximately resulting from any breach of 
warranty. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-715, 
Changes: Revised to reflect leasing termi- 
nology and practices. 

Purposes: Subsection (1), a revised ver- 
sion of the provisions of Section 2-715(1), 
lists some examples of incidental damages 
resulting from a lessor's default; the list is 
not exhaustive. Subsection (1) makes 
clear that it applies not only to rightful 
rejection, but also to justifiable revocation. 



ing from a lessor's default; the list is not 
exhaustive. 

Cross References: 

Section 2-715. 
Definitional Cross References: 



Subsection (2), a revised version of the 
provisions of Section 2-715(2), lists some 
examples of consequential damages result- 



"Goods". Section 2A-103(l)(h). 
"Knows". Section 1-20.1(25). 
"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A-103(l)(p). 
"Person". Section 1-201(30). 
"Receipt". Section 2-103(l)(c). 
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Prior Codifications 

1981 Ed.,§ 28:2A-520. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in § 28:2A-508. 



Key Numbers 
Bailment ©=32. 
Westlaw Key Number Search: 50k32 



Library References 

Encyclopedias 

CJ.S. Bailments §§ 117 to 119. 



§ 28:2A-521.. Lessee's right to specific performance or replevin. 

(a) Specific performance may be decreed if the goods are unique or in other 
proper circumstances. 

(b) A decree for specific performance may include any terms and conditions 
as to payment of the rent, damages, or other relief that the court deems just. 

(c) A lessee has a right of replevin, detinue, sequestration, claim and delivery, 
or the like for goods identified to the lease contract if after reasonable effort the 
lessee is unable to effect cover for those goods or the circumstances reasonably 
indicate that the effort will be unavailing. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 



Uniform Statutory Source: Section 2-716. 
Changes: Revised to reflect leasing prac- 
tices and terminology, and to expand the 
reference to the right of replevin in subsec- 
tion (3) to include other similar rights of 
the lessee. 

Definitional Cross References: 
"Delivery". Section 1-201(14). 



Uniform Commercial Code Comment 

"Goods". Section 2A-103(l)(h). 
"Lease contract". Section 

2A-103(1)(Z). 

"Lessee". Section 2A-.1.03(l)(n). 
"Rights". Section 1-201(36). 
"Term". Section 1-201(42). 



Prior Codifications 

1981 Ed., § 28:2A-521. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in § 28:2A-508. 

Library References 

Key Numbers Westlaw Key Number Searches: 50k25; 

Bailment <S=>25. 358k68; 358k69; 358kl25 to 358kl29. 

Specific Performance ®»68, 69, 125 to 129. 
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Encyclopedias CJ.S. Specific Performance §§ 80 to 83, 85, 

C.J.S. Bailments §§ 103 to 104. 188 to 207. 

§ 28:2A-522. Lessee's right to goods on lessor's insolvency. 

(a) Subject to subsection (b) of this section and even though the goods have 
not been shipped, a lessee who has paid a part or all of the rent and security for 
goods identified to a lease contract (§ 28:2A-217) on making and keeping good 
a tender of any unpaid portion of the rent and security due under the lease 
contract may recover the goods identified from the lessor if the lessor becomes 
insolvent within fO days after receipt of the first installment of rent and 
security. 

(b) A lessee acquires the right to recover goods identified to a lease contract 
only if they conform to the lease contract. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-502. "Lease contract". Section 

Changes: Revised to reflect leasing prac- 2A-103(1)(/ ). 

tices and terminology. „ T „ ^ ,^/.,w ^ 

Definitional Cross References: Lessee • Section 2A-103(l)(n). 

"Conforming". Section 2A-103(l)(d). "Lessor". Section 2A-1 03(1 )(p). 

"Goods". Section 2A-103(l)(h). "Receipt". Section 2-103(l)(c). 

"Insolvent". Section 1-201(23). "Rights". Section 1-201(36). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-522. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in § 28:2A-508. 

Library References 
Key Numbers Encyclopedias 

Bailment ®=>5. CJ.S. Bailments §§ 15, 23 to 24. 

Westlaw Key Number Search: 50k5. 



C. Default By Lessee. 

§ 28:2A-523. Lessor's remedies, 

(a) If a lessee wrongfully rejects or revokes acceptance of goods or fails to 
make a payment when due or repudiates with respect to a part or the whole, 
then, with respect to any goods involved, and with respect to all of the goods if 
under an installment lease contract the value of the whole lease contract is 

773 



§ 28:2A-523 UNIFORM COMMERCIAL CODE 

substantially impaired (§ 28:2A-510), the lessee is in default under the lease 
contract and the lessor may: 

(1) Cancel the lease contract (§ 28:2A-505(a)); 

(2) Proceed respecting goods not identified to the lease contract 
(§ 28:2A-524); 

(3) Withhold delivery of the goods and take possession of goods previously 
delivered (§ 28:2A-525); 

(4) Stop delivery of the goods by any bailee (§ 28:2A-526); 

(5) Dispose of the goods and recover damages (§ 28:2A-527), or retain the 
goods and recover damages (§ 28:2A-528), or in a proper case recover rent 
(§ 28:2A-529); or 

(6) Exercise any other rights or pursue any other remedies provided in the 
lease contract. 

(b) If a lessor does not fully exercise a right or obtain a remedy to which the 
lessor is entitled under subsection (a) of this section, the lessor may recover the 
loss resulting in the ordinary course of events from the lessee's default as 
determined in any reasonable manner, together with incidental damages, less 
expenses saved in consequence of the lessee's default. 

(c) If a lessee is otherwise in default under a lease contract, the lessor may 
exercise the rights and pursue the remedies provided in the lease contract 
which may include a right to cancel the lease. In addition, unless otherwise 
provided in the lease contract: 

(1) If the default substantially impairs the value of the lease contract to the 
lessor, the lessor may exercise the rights and pursue the remedies provided in 
subsections (a) and (b) of this section; or 

(2) If the default does not substantially impair the value of the lease 
contract to the lessor, the lessor may recover as provided in subsection (b) of 
this section. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-703. subsection (3) sets out statutory remedies 
Changes: Substantially revised. for defaults not specifically referred to in 
Purposes: subsection (1). Subsection (3) provides 
1. Subsection (1) is an index to Sec- that, if any default by the lessee other than 
tions 2A-524 through 2A-531 and states those specifically referred to in subsection 
that the remedies provided in those sec- (1) is material, the lessor can exercise the 
Lions are available for the defaults referred remedies provided in subsection (1) or (2); 
to in subsection (1): wrongful rejection or otherwise the available remedy is as pro- 
revocation of acceptance, failure to make a vided in subsection (3). A lessor who has 
payment when due, or repudiation. In brought an action seeking or has nonjudi- 
addition, remedies provided in the lease daily pursued one or more of the remedies 
contract are available. Subsection (2) sets available under subsection (1) may amend 
out a remedy if the lessor does not pursue so as to claim or may nonjudicially pursue 
to completion a right or actually obtain a a remedy under subsection (2) unless the 
remedy available under subsection (1), and right or remedy first chosen has been pur- 
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sued to an extent actually inconsistent 
with the new course of action. The intent 
of the provision is to reject the doctrine of 
election of remedies and to permit an al- 
teration of course by the lessor unless such 
alteration would actually have an effect on 
the lessee that would be unreasonable un- 
der the circumstances. Further, the lessor 
may pursue remedies under both subsec- 
tions (1) and (2) unless doing so would put 
the lessor in a better position than it would 
have been in had the lessee fully per- 
formed. 

2. The lessor and the lessee can agree 
to modify the rights and remedies avail- 
able under the Article; they can, among 
other things, provide that for defaults oth- 
er than those specified in subsection (1) 
the lessor can exercise the rights and rem- 
edies referred to in subsection (1), whether 
or not the default would otherwise be held 
to substantially impair the value of the 
lease contract to the lessor; they can also 
create a new scheme of rights and reme- 
dies triggered by the occurrence of the 
default. Sections 2A-103(4) and 1-102(3). 

3. Subsection (1), a substantially re- 
written version of Section 2-703, lists vari- 
ous cumulative remedies of the lessor 
where the lessee wrongfully rejects or re- 
vokes acceptance, fails to make a payment 
when due, or repudiates. Section 
2A-501(2) and (4). The subsection also 
allows the lessor to exercise any contractu- 
al remedy. 

4. This Article rejects any general doc- 
trine of election of remedy. Whether, in a 
particular case, one remedy bars another, 
is a function of whether lessor has been 
put in as good a position as if the lessee 
had fully performed the lease contract. 
Multiple remedies are barred only if the 
effect is to put the lessor in a better posi- 
tion than it would have been in had the 
lessee fully performed under the lease. 
Sections 2A-103(4), 2A-501(4), and 
1-106(1). 

5. Hypothetical: To better understand 
the application of subparagraphs (a) 
through (e), it is useful to review a hypo- 
thetical. Assume that A is a merchant in 



the business of selling and leasing new 
bicycles of various types. B is about to 
engage in the business of subleasing bicy- 
cles to summer residents of and visitors to 
an island resort. A, as lessor, has agreed 
to lease 60 bicycles to B. While there is 
one master lease, deliveries and terms are 
staggered. 20 bicycles are to be delivered 
by A to B's island location on June 1; the 
term of the lease of these bicycles is four 
months. 20 bicycles are to be delivered by 
A to B's island location on July 1; the 
term of the lease of these bicycles is three 
months. Finally, 20 bicycles are to be 
delivered by A to B's island location on 
August 1; the term of the lease of these 
bicycles is two months. B is obligated to 
pay rent to A on the 15th day of each 
month during the term for the lease. Rent 
is $50 per month, per bicycle. B has no 
option to purchase or release and must 
return the bicycles to A at the end of the 
term, in good condition, reasonable wear 
and tear excepted. Since the retail price 
of each bicycle is $400 and bicycles used 
in the retail rental business have a useful 
economic life of 36 months, this transac- 
tion creates a lease. Sections 2A-103(l)(j) 
and 1-201(37). 

6. A's current inventory of bicycles is 
not large. Thus, upon signing the lease 
with B in February, A agreed to purchase 
60 new bicycles from A's principal manu- 
facturer, with special instructions to drop 
ship the bicycles to B's island location in 
accordance with the delivery schedule set 
forth in the lease. 

7. The first shipment of 20 bicycles was 
received by B on May 21. B inspected the 
bicycles, accepted the same as conforming 
to the lease and signed a receipt of deliv- 
ery and acceptance. However, due to 
poor weather that summer, business was 
terrible and B was unable to pay the rent 
due on June 15. Pursuant to the lease A 
sent B notice of default and proceeded to 
enforce his rights and remedies against B. 

8. A's counsel first advised A that un- 
der Section 2A-510(2) and the terms of the 
lease B's failure to pay was a default with 
respect to the whole. Thus, to minimize 
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A's continued exposure, A was advised to 
take possession of the bicycles. If A had 
possession of the goods A could refuse to 
deliver. Section 2A-525(1). However, 
the facts here are different. With respect 
to the bicycles in B's possession, A has the 
right to take possession of the bicycles, 
without breach of the peace. Section 
2A-525(2). If B refuses to allow A access 
to the bicycles, A can proceed by action, 
including replevin or injunctive relief. 

9. With respect to the 40 bicycles that 
have not been delivered, this Article pro- 
vides various alternatives. First, assume 
that 20 of the remaining 40 bicycles have 
been manufactured and delivered by the 
manufacturer to a carrier for shipment to 
B. Given the size of the shipment, the 
carrier was using a small truck for the 
delivery and the truck had not yet reached 
the island ferry when the manufacturer (at 
the request of A) instructed the carrier to 
divert the shipment to A's place of busi- 
ness. A's right to stop delivery is recog- 
nized under these circumstances. Section 
2A-526(1). Second, assume that the 20 
remaining bicycles were in the process of 
manufacture when B defaulted. A retains 
the right (as between A as lessor and B as 
lessee) to exercise reasonable commercial 
judgment whether to complete manufac- 
ture or to dispose of the unfinished goods 
for scrap. Since A is not the manufactur- 
er and A has a binding contract to buy the 
bicycles, A elected to allow the manufac- 
turer to complete the manufacture of the 
bicycles, but instructed the manufacturer 
to deliver the completed bicycles to A's 
place of business. Section 2A-524(2). 

10. Thus, so far A has elected to exer- 
cise the remedies referred to in subpara- 
graphs (b) through (d) in subsection (1). 
None of these remedies bars any of the 
others because A's election and enforce- 
ment merely resulted in A's possession of 
the bicycles. Had B performed A would 
have recovered possession of the bicycles. 
Thus A is in the process of obtaining the 
benefit of his bargain. Note that A could 
exercise any other rights or pursue any 
other remedies provided in the lease con- 



tract (Section 2A-523(l)(f)), or elect to re- 
cover his loss due to the lessee's default 
under Section 2A-523(2). 

11. A's counsel next would determine 
what action, if any, should be taken with 
respect to the goods. As stated in subpar- 
agraph (e) and as discussed fully in Sec- 
tion 2A-527(1) the lessor may, but has no 
obligation to, dispose of the goods by a 
substantially similar lease (indeed, the les- 
sor has no obligation whatsoever to dis- 
pose of the goods at all) and recover dam- 
ages based on that action, but lessor will 
not be able to recover damages which put 
it in a better position than performance 
would have done, nor will it be able to 
recover damages for losses which it could 
have reasonably avoided. In this case, 
since A is in the business of leasing and 
selling bicycles, A will probably inventory 
the 60 bicycles for its retail trade. 

12. A's counsel then will determine 
which of the various, means of ascertain- 
ing A's damages against B are available. 
Subparagraph (e) catalogues each relevant 
section. First, under Section 2A-527(2) 
the amount of A's claim is computed by 
comparing the original lease between A 
and B with any subsequent lease of the 
bicycles but only if the subsequent lease is 
substantially similar to the original lease 
contract. While the section does not de- 
fine this term, the official comment does 
establish some parameters. If, however, A 
elects to lease the bicycles to his retail 
trade, it is unlikely that the resulting lease 
will be substantially similar to the original, 
as leases to retail customers are consider- 
ably different from leases to wholesale cus- 
tomers like B. If, however, the leases 
were substantially similar, the damage 
claim is for accrued and unpaid rent to the 
beginning of the new lease, plus the pres- 
ent value as of the same date, of the rent 
reserved under the original lease for the 
balance of its term less the present value 
as of the same date of the rent reserved 
under the replacement lease for a term 
comparable to the balance of the term of 
the original lease, together with incidental 
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damages less expenses saved in conse- 
quence of the lessee's default. 

13. If the new lease is not substantially 
similar or if A elects to sell the bicycles or 
to hold the bicycles, damages are comput- 
ed under Section 2A-528 or 2A-529. 

14. If A elects to pursue his claim un- 
der Section 2A-528(1) the damage rule is 
the same as that stated in Section 
2A-527(2) except that damages are mea- 
sured from default if the lessee never took 
possession of the goods or from the time 
when the lessor did or could have re- 
gained possession and that the standard of 
comparison is not the rent reserved under 
a substantially similar lease entered into 
by the lessor but a market rent, as defined 
in Section 2A-507. Further, if the facts of 
this hypothetical were more elaborate A 
may be able to establish that the measure 
of damage under subsection (1) is inade- 
quate to put him in the same position that 
B's performance would have, in which 
case A can claim the present value of his 
lost profits, 

15. Yet another alternative for comput- 
ing A's damage claim against B which will 
be available in some situations is recovery 
of the present value, as of entry of judg- 
ment, of the rent for the then remaining 
lease term under Section 2A-529. Howev- 
er, this formulation is not available if the 
goods have been repossessed or tendered 
back to A. For the 20 bicycles repossessed 
and the remaining 40 bicycles, A will be 
able to recover the present value of the 
rent only if A is unable to dispose of them, 
or circumstances indicate the effort will be 
unavailing. If A has prevailed in an action 
for the rent, at any time up to collection of 
a judgment by A against B, A might dis- 
pose of the bicycles. In such case A's 
claim for damages against B is governed 
by Section 2A-527 or 2A-528. Section 
2A-529(3). The resulting recalculation of 
claim should reduce the amount recovera- 
ble by A against B and the lessor is re- 
quired to cause an appropriate credit to be 
entered against the earlier judgment. 
However, the nature of the post-judgment 
proceedings to resolve this issue, and the 



sanctions for a failure to comply, if any, 
will be determined by other law. 

16. Finally, if the lease agreement had 
so provided pursuant to subparagraph (f), 
A's claim against B would not be deter- 
mined under any of these statutory formu- 
lae, but pursuant to a liquidated damages 
clause. Section 2A-504(1). 

17. These various methods of comput- 
ing A's damage claim against B are alter- 
natives subject to Section 2A-501(4). 
However, the pursuit of any one of these 
alternatives is not a bar to, nor has it been 
barred by, A's earlier action to obtain pos- 
session of the 60 bicycles. These formu- 
lae, which vary as a function of an overt or 
implied mitigation of damage theory, focus 
on allowing A a recovery of the benefit of 
his bargain with B. Had B performed, A 
would have received the rent as well as the 
return of the 60 bicycles at the end of the 
term. 

18. Finally, A's counsel should also ad- 
vise A of his right to cancel the lease 
contract under subparagraph (a). Section 
2A-505(1). Cancellation will discharge all 
existing obligations but preserve A's rights 
and remedies. 

19. Subsection (2) recognizes that a 
lessor who is entitled to exercise the rights 
or to obtain a remedy granted by subsec- 
tion (1) may choose not to do so. In such 
cases, the lessor can recover damages as 
provided in subsection (2). For example, 
for non-payment of rent, the lessor may 
decide not to take possession of the goods 
and cancel the lease, but rather to merely 
sue for the unpaid rent as it comes due 
plus lost interest or other damages "deter- 
mined in any reasonable manner." Sub- 
section (2) also negates any loss of alter- 
native rights and remedies by reason of 
having invoked or commenced the exer- 
cise or pursuit of any one or more rights 
or remedies. 

20. Subsection (3) allows the lessor ac- 
cess to a remedy scheme provided in this 
Article as well as that contained in the 
lease contract if the lessee is in default for 
reasons other than those stated in subsec- 
tion (1). Note that the reference to this 
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Article includes supplementary principles Sections 1-102(3), 1-103, 1-106(1), 

of law and equity, e.g., fraud, mis repre sen- 1-201(37), 2-703, 2A-103(l)(j), 2A-103(4), 

tation and duress. Sections 2A-103(4) 2A-209(2)(ii), 2A-501(4), 2A-504(1), 

and 1-103. 2A-505(1), 2A-507, 2A-510(2), 2A-524 

21. There is no special treatment of the through 2A-531, 2A-524(2), 2A-525(1), 

finance lease in this section. Absent sup- 2A-525(2), 2A-526(1), 2A-527(1), 

plementary principles of law to the con- 2A-527(2), 2A-528(1) and 2A-529(3). 

trary, in most cases the supplier will have Definitional Cross References: 

no rights or remedies against the default- "Delivery". Section 1-201(14). 

ing lessee. Section 2A-209(2)(ii). Given "Goods". Section 2A-1 03(1 )(h). 

that the supplier will look to the lessor for "Installment lease contract". Section 

payment, this is appropriate. However, 2A-103(l.)(i). 

there is a specific exception to this rule "Lease contract". Section 

with respect to the right to identify goods 2A-103(1)(7). 

to the lease contract. Section 2A-524(2). "Lessee". Section 2A-103(l)(n). 

The parties are free to create a different "Lessor". Section 2A-1 03(1 )(p). 

result in a particular case. Sections "Remedy". Section 1-201(34). 

2A-103(4) and 1-102(3). „ Rights „ Secdm ^^ 

Cross References: "Value". Section 1-201(44). 

Historical and Statutory Notes 
Prior Codifications Editor's notes 

1981 Ed., § 28:2A-523. T he word "or," appearing in D.C. Law 9-128, 

Legislative History of Laws was deleted from the end of (a)(4). 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-524, 28:2A-525, 28:2A-527, 28:2A-528, and 28:2A-529. 

Library References 
Key Numbers Encyclopedias 

Bailment <S=»5, 22 to 34. c j s Bailments §§ 15, 23 to 24, 86 to 92, 99 

Westl aw Key Number Searches: 50k5; 50k22 to 119 

to50k34. 

§ 28:2A-524. Lessor's right to identify goods to lease contract. 

(a) A lessor aggrieved under § 28:2A-523(a) may: 

(1) Identify to the lease contract conforming goods not already identified if 
at the time the lessor learned of the default they were in the lessor's or the 
supplier's possession or control; and 

(2) Dispose of goods (§ 28:2A-527(a)) that demonstrably have been intend- 
ed for the particular lease contract even though those goods are unfinished. 

(b) If the goods are unfinished, in the exercise of reasonable commercial 
judgment for the purposes of avoiding loss and of effective realization, an 
aggrieved lessor or the supplier may either complete manufacture and wholly 
identify the goods to the lease contract or cease manufacture and lease, sell, or 
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otherwise dispose of the goods for scrap or salvage value or proceed in any 
other reasonable manner. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-704 



Changes: Revised to reflect leasing prac- 
tices and terminology. 

Purposes: The remedies provided by this 
section are available to the lessor (i) if 
there has been a default by the lessee 
which falls within Section 2A-523(1) or 
2A-523(3)(a), or (ii) if there has been any 
other default for which the lease contract 
gives the lessor the remedies provided by 
this section. Under "(ii)"* the lease con- 
tract may give the lessor the remedies of 
identification and disposition provided by 
this section in various ways. For example, 
a lease provision might specifically refer to 
the remedies of identification and disposi- 
tion, or it might refer to this section by 
number (i.e., 2A-524), or it might do so by 



a more general reference such as "all 
rights and remedies provided by Article 2A 
for default by the lessee." 
Definitional Cross References: 

"Aggrieved party". Section 1-201(2). 
"Conforming". Section 2A-103(l)(d). 
"Goods". Section 2A-103(l)(h). 
"Learn". Section 1-201(25). 
"Lease". Section 2 A- 103(1 )(j). 
"Lease contract". Section 

2A-103(1)(/). 

"Lessor". Section 2A-103(l)(p). 
"Rights". Section 1-201(36). 
"Supplier". Section 2A-103(l)(x). 
"Value". Section 1-201(44). 



Prior Codifications 

1981 Ed., § 28:2A-524. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in §§ 28:2A-402 and 28:2A-523. 

Library References 
Key Numbers Encyclopedias 

Bailment <©=»5, 22 to 34. c j s Bailments §§ 15, 23 to 24, 86 to 92, 99 

Westl aw Key Number Searches: 50k5; 50k22 to 119 

to 50k34. 

§ 28:2A-525. Lessor's right to possession of goods. 

(a) If a lessor discovers the lessee to be insolvent, the lessor may refuse to 
deliver the goods. 

(b) After a default by the lessee under the lease contract of the type described 
in § 28:2A-523(a) or § 28:2A-523(c)(l) or, if agreed, after other default by the 
lessee, the lessor has the right to take possession of the goods. If the lease 
contract so provides, the lessor may require the lessee to assemble the goods 
and make them available to the lessor at a place to be designated by the lessor 
which is reasonably convenient to both parties. Without removal, the lessor 
may render unusable any goods employed in trade or business, and may 
dispose of goods on the lessee's premises (§ 28:2A-527). 
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(c) The lessor may proceed under subsection (b) of this section without 
judicial process if it can be done without breach of the peace or the lessor may 
proceed by action. 



(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; Apr. 18, 
§ 26, 43 DCR 530.) 



1996, D.C. Law 11-110, 



Uniform Statutory 

2-702(1) and 9-503. 

Changes: Substantially revised. 

Purposes: 

1. Subsection (1), a revised version of 
the provisions of Section 2-702(1), allows 
the lessor to refuse to deliver goods if the 
lessee is insolvent. Note that the provi- 
sions of Section 2-702(2), granting the un- 
paid seller certain rights of reclamation, 
were not incorporated in this section. 
Subsection (2) made this unnecessary. 

2. Subsection (2), a revised version of 
the provisions of Section 9-503, allows the 
lessor, on a Section 2A-523(1) or 
2A-523(3)(a) default by the lessee, the 
right to take possession of or reclaim the 
goods. Also, the lessor can contract for 
the right to take possession of the goods 
for other defaults by the lessee. Therefore, 
since the lessee's insolvency is an event of 
default in a standard lease agreement, sub- 
section (2) is the functional equivalent of 
Section 2-702(2). Further, subsection (2) 
sanctions the classic crate and delivery 
clause obligating the lessee to assemble 
the goods and to make them available to 
the lessor. Finally, the lessor may leave 
the goods in place, render them unusable 
(if they are goods employed in trade or 
business), and dispose of them on the les- 
see's premises. 

3. Subsection (3), a revised version of 
the provisions of Section 9-503, allows the 
lessor to proceed under subsection (2) 
without judicial process, absent breach of 
the peace, or by action. Sections 
2A-501(3), 2A-103(4) and 1-201(1). In 
the appropriate case action includes in- 



Uniform Commercial Code Comment 
Source: Sections junctive relief. Clark Equip. Co. v. Arm- 



strong Equip. Co., 431 F.2d 54 (5th Cir. 
1970), cert denied, 402 U.S. 909 (1971). 
This Section, as well as a number of other 
Sections in this Part, are included in the 
Article to codify the lessor's common law 
right to protect the lessor's reversionary 
interest in the goods. Section 
2A-103(l)(q). These Sections are intend- 
ed to supplement and not displace princi- 
ples of law and equity with respect to the 
protection of such interest. Sections 
2A-103(4) and 1-103. Such principles ap- 
ply in many instances, e.g., loss or damage 
to goods if risk of loss passes to the lessee, 
failure of the lessee to return goods to the 
lessor in the condition stipulated in the 
lease, and refusal of the lessee to return 
goods to the lessor after termination or 
cancellation of the lease. See also Section 
2A-532. 

Cross References: 

Sections 1-106(2), 2-702(1), 2-702(2), 
2A-103(4), 2A-50K3), 2A-532 and 9-503. 

Definitional Cross References: 

"Action". Section 1-201(1). 
"Delivery". Section 1-201(14). 
"Discover". Section 1-201(25). 
"Goods". Section 2A-103(l)(h). 
"Insolvent". Section 1—201(23). 



"Lease contract". 

2A-103(1)(Z). 

"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A-103(l)(p). 
"Party". Section 1-201(29). 
"Rights". Section 1-201(36). 



Section 
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Historical and Statutory Notes 

Prior Codifications signed Bill No. 1 1^485, which was referred to 

1981 Ed,, § 28:2A-525. the Committee of the Whole. The Bill was 

, __ adopted on first and second readings on Decern- 

Legislative History of Laws ber ffld Jan 4> 1996 respectively. 

For legislative hi story of D.C Uw 9-128, see d b ^ Qn j 2 , 9% k 

Historical and Statutory Notes following ° .-,..., ,, ir >n j •.. i . 

6 28-2A-101 was assigned Act No. 1 1-199 and transmitted to 

Law 1 1-1 10, the "Technical Amendments Act bolh Houses of Congress for its review. D.C. 
of 1996," was introduced in Council and as- Law 1 1-110 became effective on Apr J 18, 1996. 

Cross References 
Section References , 

This section is referred to in §§ 28:2A-504, 28:2A-523, and 28:2A-527. 

Library References 
Key Numbers Encyclopedias 

Bailment &=>5, 23. CJ.S. Bailments §§ 15, 23 to 24, 86 to 92. 

Westlaw Key Number Searches: 50k5; 
50k23. 

§ 28:2A-526. Lessor's stoppage of delivery in transit or otherwise. 

(a) A lessor may stop delivery of goods in the possession of a carrier or other 
bailee if the lessor discovers the lessee to be insolvent and may stop delivery of 
carload, truckload, planeload, or larger shipments of express or freight if the 
lessee repudiates or fails to make a payment due before delivery, whether for 
rent, security or otherwise under the lease contract, or for any other reason the 
lessor has a right to withhold or take possession of the goods. 

(b) In pursuing its remedies under subsection (a) of this section, the lessor 
may stop delivery until: 

(1) Receipt of the goods by the lessee; 

(2) Acknowledgment to the lessee by any bailee of the goods, except a 
carrier, that the bailee holds the goods for the lessee; or 

(3) Such an acknowledgment to the lessee by a carrier via reshipment or as 
warehouseman. 

(c)(1) To stop delivery, a lessor shall so notify as to enable the bailee by 
reasonable diligence to prevent delivery of the goods. 

(2) After notification, the bailee shall hold and deliver the goods according 
to the directions of the lessor, but the lessor is liable to the bailee for any 
ensuing charges or damages. 

(3) A carrier who has issued a nonnegotiable bill of lading is not obliged to 
obey a notification to stop received from a person other than the consignor. 

(July 22, 1 992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-705. "Bill of lading". Section 1-201(6). 

Changes: Revised to reflect leasing prac- » De livery'\ Section 1-201(14). 

tices and terminology. 

Definitional Cross References: "Discover". Section 1-201(25). 
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"Goods". Section 2A-103(.1.)(h). "Notifies" and "Notification". Section 

"Insolvent". Section 1-201(23). 1-201(26). 

"Lease contract". Section "Person". Section 1-201(30). 

2A-103(1)(Z). "Receipt". Section 2-1 03(1 )(c). 

"Lessee". Section 2A-103(l)(n). "Remedy". Section 1-201(34). 

"Lessor". Section 2 A-103(l)(p). "Rights". Section 1-201(36). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

.1981 Ed., § 28:2A-526. For legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-504, 28:2A-523, and 28:2A-527. 

Library References 
Key Numbers Encyclopedias 

Bailment ®=»5. C.J.S. Bailments §§ 15, 23 to 24. 

Westlaw Key Number Search: 50k5. 

§ 28:2A-527» Lessor's rights to dispose of goods. 

(a) After a default by a lessee under the lease contract of the type described 
in § 28:2A-523(a) or § 28:2A-523(c) or after the lessor refuses to deliver or 
takes possession of goods (§ 28:2A-525 or § 28:2A-526), or, if agreed, after 
other default by a lessee, the lessor may dispose of the goods concerned or the 
undelivered balance thereof by lease, sale, or otherwise. 

(b) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (§ 28:2A-504) or otherwise determined pursuant to agreement 
of the parties (§ 28:1-102(3) and § 28:2A-503), if the disposition is by lease 
agreement substantially similar to the original lease agreement and the lease 
agreement is made in good faith and in a commercially reasonable manner, the 
lessor may recover from the lessee as damages (i) accrued and unpaid rent as of 
die date of the commencement of the term of the new lease agreement, (ii) the 
present value, as of the same date, of the total rent for the then remaining lease 
term of the original lease agreement minus the present value, as of the same 
date, of the rent under the new lease agreement applicable to that period of the 
new lease term which is comparable to the then remaining term of the original 
lease agreement, and (iii) any incidental damages allowed under § 28:2A-530, 
less expenses saved in consequence of the lessee's default. 

(c) If the lessor's disposition is by lease agreement that for any reason does 
not qualify for treatment under subsection (b) of this section, or is by sale or 
otherwise, the lessor may recover from the lessee as if the lessor had elected not 
to dispose of the goods and § 28:2A-528 governs. 

(d) A subsequent buyer or lessee who buys or leases from the lessor in good 
faith for value as a result of a disposition under this section takes the goods free 
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of the original lease contract and any rights of the original lessee even though 
the lessor fails to comply with one or more of the requirements of this article, 

(e) The lessor is not accountable to the lessee for any profit made on any 
disposition. A lessee who has rightfully rejected or justifiably revoked accep- 
tance shall account to the lessor for any excess over the amount of the lessee's 
security interest (§ 28:2A-508(e)). 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830; July 25, 1995, D.C. Law 11-30, 
§ 7(e), 42 DCR 1547.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section satisfied; (i) the lessor disposed of the 



2-706(1), (5) and (6). 
Changes: Substantially revised. 
Purposes: 

1. Subsection (1), a revised version of 
the first sentence of subsection 2-706(1), 
allows the lessor the right to dispose of 
goods after a statutory or other material 
default by the lessee (even if the goods 
remain in the lessee's possession — Section 
2A-525(2)), after the lessor refuses to de- 
liver or takes possession of the goods, or, if 
agreed, after other contractual default. 
The lessor's decision to exercise this right 
is a function of a commercial judgment, 
not a statutory mandate replete with sanc- 
tions for failure to comply. Cf. Section 
9-507. As the owner of the goods, in the 
case of a lessor, or as the prime lessee of 
the goods, in the case of a sublessor, com- 
pulsory disposition of the goods is incon- 
sistent with the nature of the interest held 
by the lessor or the sublessor and is not 
necessary because the interest held by the 
lessee or the sublessee is not protected by 
a right of redemption under the common 
law or this Article. Subsection 2A-527(5). 

2. The rule for determining the mea- 
sure of damages recoverable by the lessor 
against the lessee is a function of several 
variables. If the lessor has elected to ef- 
fect disposition under subsection (1) and 
such disposition is by lease that qualifies 
under subsection (2), the measure of dam- 
ages set forth in subsection (2) will apply, 
absent agreement to the contrary. Sec- 
tions 2A-504, 2A-103(4) and 1-102(3). 

3. The lessor's damages will be estab- 
lished using the new lease agreement as a 
measure if the following three criteria are 



goods by lease, (ii) the lease agreement is 
substantially similar to the original lease 
agreement, and (iii) such disposition was 
in good faith, and in a commercially rea- 
sonable manner. Thus, the lessor will be 
entitled to recover from the lessee the ac- 
crued and unpaid rent as of the date of 
default commencement of the term of the 
new lease, and the present value, as of 
the same date, of the rent under the orig- 
inal lease for the then remaining term 
less the present value as of the same date 
of the rent under the new lease agree- 
ment applicable to the period of the new 
lease comparable to the remaining term 
under the original lease, together with in- 
cidental damages less expenses saved in 
consequence of the lessee's default. If 
the lessor's disposition does not satisfy 
the criteria of subsection (2), the lessor 
may calculate its claim against the lessee 
pursuant to Section 2A-528. Section 
2A-523(l)(e). 

4. Two of the three criteria to be met 
by the lessor are familiar, but the concept 
of the new lease agreement that is substan- 
tially similar to the original lease agree- 
ment is not. Given the many variables 
facing a party who intends to lease goods 
and the rapidity of change in the market, 
place, the policy decision was made not to 
draft with specificity. It was thought un- 
wise to seek to establish certainty at the 
cost of fairness. The decision of whether 
the new lease agreement is substantially 
similar to the original will be determined 
case by case. 

5. While the section does not draw a 
bright line, it is possible to describe some 
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of the factors that should be considered in 
a finding that a new lease agreement is 
substantially similar to the original. The 
various elements of the new lease agree- 
ment should be examined. Those ele- 
ments include the options to purchase or 
release; the lessor's representations, war- 
ranties and covenants to the lessee as well 
as those to be provided by the lessee to the 
lessor; and the services, if any, to be pro- 
vided by the lessor or by the lessee. All of 
these factors allocate cost and risk be- 
tween the lessor and the lessee and thus 
affect the amount of rent to be paid. 
These findings should not be made with 
scientific precision, as they are a function 
of economics, nor should they be made 
independently, as it is important that a 
sense of commercial judgment pervade the 
finding. See Section 2A-507(2). To estab- 
lish the new lease as a proper measure of 
damage under subsection (2), these vari- 
ous factors, taken as a whole, must result 
in a finding that the new lease agreement 
is substantially similar to the original. If 
the differences between the original lease 
and the new lease can be easily valued, it 
would be appropriate for a court to find 
that the new lease is substantially similar 
to the old lease, adjust the difference in the 
rent between the two leases to take ac- 
count of the differences, and award dam- 
ages under this section. If, for example, 
the new lease requires the lessor to insure 
the goods in the hands of the lessee, while 
the original lease required the lessee to 
insure, the usual cost of such insurance 
could be deducted from, rent due under the 
new lease before the difference in rental 
between the two leases is determined. 

6. The following hypothetical illus- 
trates the difficulty of providing a bright 
line. Assume that A buys a jumbo tractor 
for $1 million and then leases the tractor 
to B for a term of 36 months. The tractor 
is delivered to and is accepted by B on 
May 1. On June 1 B fails to pay the 
monthly rent to A. B returns the tractor 
to A, who immediately releases the tractor 
to C for a term identical to the term re- 
maining under the lease between A and B. 



All terms and conditions under the lease 
between A and C are identical to those 
under the original lease between A and B, 
except that C does not provide any proper- 
ty damage or other insurance coverage, 
and B agreed to provide complete cover- 
age. Coverage is expensive and difficult to 
obtain. It is a question of fact whether it 
is so difficult to adjust the recovery to take 
account of the difference between the two 
leases as to insurance that the second 
lease is not substantially similar to the 
original. 

7. A new lease can be substantially 
similar to the original lease even though 
its term extends beyond the remaining 
term of the original lease, so long as both 
(a) the lease terms are commercially com- 
parable (e.g., it is highly unlikely that a 
one-month rental and a five-year lease 
would reflect similar realities), and (b) the 
court can fairly apportion a part of the 
rental payments under the new lease to 
that part of the term of the new lease 
which is comparable to the remaining 
lease term, under the original lease. Also, 
the lease term of the new lease may be 
comparable to the remaining term of the 
original lease even though the beginning 
and ending dates of the two leases are not 
the same. For example, a two-month 
lease of agricultural equipment for the 
months of August and September may be 
comparable to a two-month lease running 
from the 15th of August to the 15th of 
October if in the particular location two- 
month leases beginning on August 15th 
are basically interchangeable with two- 
month leases beginning August 1st. Simi- 
larly, the term of a one-year truck lease 
beginning on the 15th of January may be 
comparable to the term of a one-year truck 
lease beginning January 2nd. If the lease 
terms are found to be comparable, the 
court may base cover damages on the en- 
tire difference between the costs under the 
two leases. 

8. Subsection (3), which is new, pro- 
vides that if the lessor's disposition is by 
lease that does not qualify under subsec- 



784 



LEASES 



§ 28:2A-528 



Lion (2), or is by sale or otherwise, Section 
2A-528 governs. 

9. Subsection (4), a revised version of 
subsection 2-706(5), applies to protect a 
subsequent buyer or lessee who buys or 
leases from the lessor in good faith and for 
value, pursuant to a disposition under this 
section. Note that by its terms, the rule in 
subsection 2A-304(1), which provides that 
the subsequent lessee takes subject to the 
original lease contract, is controlled by the 
rule stated in this subsection. 

10. Subsection (5), a revised version of 
subsection 2-706(6), provides that the les- 
sor is not accountable to the lessee for any 
profit made by the lessor on a disposition. 
This rule follows from the fundamental 
premise of the bailment for hire that the 
lessee under a lease of goods has no equity 
of redemption to protect. 

Cross References: 



Sections 1-102(3), 2-706(1), 2-706(5), 
2-706(6), 2A-103(4), 2A-304(1), 2A-504, 
2A-507(2), 2A-523(l)(e), 2A-525(2), 
2A-527(5), 2A-528 and 9-507. 
Definitiona! Cross References: 

"Buyer" and "Buying". Section 
2-103(l)(a). 

Delivery". Section 1-201(14). 

Good faith". Sections 1-201(19) and 

03(l)(b). 

Goods". Section 2A-103(l)(h). 

Lease". Section 2A-1 03(1 )(j). 

Lease contract". Section 

2A-103(1)(/). 

Lessee". Section 2A-103(l)(n). 

Lessor". Section 2A-103(l)(p). 

Present value". Section 2A-103(l)(u). 

Rights". Section 1-201(36). 

Sale". Section 2-106(1). 

Security interest". Section 1-201(37). 

Value". Section 1-201(44). 



Prior Codifications 

1981 Ed., § 28:2A-527. 



Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28.-2A-10L 



Historical and Statutory Notes 

For legislative history of D.C. Law 1 1-30, see 
Historical and Statutory Notes following 
§ 28:2A-209. 



Cross References 



Section References 



This section is referred to in §§ 28:2A-304, 28:2A-508, 28:2A-523, 28:2A-524, 28:2A-525, 
28:2A-528, and 28:2A-529. 

Library References 

Key Numbers Encyclopedias 

Bailment <3=>5, 22, 32. c JS Bailments §§ 15, 23 to 24, 99 to 102, 

Westlaw Key Number Searches: 50k5; 117 to 119 
50k22; 50k32. 



§ 28:2A-528o Lessor's damages for nonacceptance, failure to pay, repudia- 
tion, or other default. 

(a) Except as otherwise provided with respect to damages liquidated in the 
lease agreement (§ 28:2A-5'04) or otherwise determined pursuant to agreement 
of the parties (§§ 28:1-102(3) and 28:2A-503), if a lessor elects to retain the 
goods or a lessor elects to dispose of the goods and the disposition is by lease 
agreement that for any reason does not qualify for treatment under 
§ 28:2A-527(b), or is by sale or otherwise, the lessor may recover from the 
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lessee as damages for a default of the type described in § 28:2A-523(c)(l), or, if 
agreed, for other default of the lessee (i) accrued and unpaid rent as of the date 
of default if the lessee has never taken possession of the goods, or, if the lessee 
has taken possession of the goods, as of the date the lessor repossesses the 
goods or an earlier date on which the lessee makes a tender of the goods to the 
lessor, (ii) the present value as of the date determined under clause (i) of this 
subsection of the total rent for the then remaining lease term of the original 
lease agreement minus the present value as of the same date the market rent at 
the place where the goods are located computed for the same lease term, and 
(iii) any incidental damages allowed under § 28:2A-530, less expenses saved in 
consequence of the lessee's default. 

(b) If the measure of damages provided in subsection (a) of this section is 
inadequate to put a lessor in as good a position as performance would have, the 
measure of damages is the present value of the profit, including reasonable 
overhead, the lessor would have made from full performance by the lessee, 
together with any incidental damages allowed under § 28:2A-530, due allow- 
ance for costs reasonably incurred and due credit for payments or proceeds of 
disposition. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: Section 2-708. 
Changes: Substantially revised. 
Purposes: 

1. Subsection (1), a substantially re- 
vised version of Section 2-708(1), states 
the basic rule governing the measure of 
lessor's damages for a default described in 
Section 2A-523(1) or (3)(a), and, if agreed, 
for a contractual default. This measure 
will apply if the lessor elects to retain the 
goods (whether undelivered, returned by 
the lessee, or repossessed by the lessor 
after acceptance and default by the lessee) 
or if the lessor's disposition does not quali- 
fy under subsection 2A-527(2). Section 
2A-527(3). Note that under some of these 
conditions, the lessor may recover dam- 
ages from the lessee pursuant to the rule 
set forth in Section 2A-529. There is no 
sanction for disposition that does not qual- 
ify under subsection 2A-527(2). Applica- 
tion of the rule set forth in this section is 
subject to agreement to the contrary. Sec- 
tions 2A-504, 2A-103(4) and 1-102(3). 

2. If the lessee has never taken posses- 
sion of the goods, the measure of damage 
is the accrued and unpaid rent as of the 
date of default together with the present 



value, as of the date of default, of the 
original rent for the remaining term of the 
lease less the present value as of the same 
date of market rent, and incidental dam- 
ages, less expenses saved in consequence 
of the default. Note that the reference in 
Section 2A-528(l)(i) and (ii) is to the date 
of default not to the date of an event of 
default. An event of default under a lease 
agreement becomes a default under a 
lease agreement only after the expiration 
of any relevant period of grace and com- 
pliance with any notice requirements un- 
der this Article and the lease agreement. 
American Bar Foundation, Commentaries 
on Indentures, § 5-1, at 216-217 (1971). 
Section 2A~501(1). This conclusion is also 
a function of whether, as a matter of fact 
or law, the event of default has been 
waived, suspended or cured. Sections 
2A-103(4) and 1-103. If the lessee has 
taken possession of the goods, the measure 
of damages is the accrued and unpaid rent 
as of the earlier of the time the lessor 
repossesses the goods or the time the les- 
see tenders the goods to the lessor plus the 
difference between the present value, as of 
the same time, of the rent under the lease 
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for the remaining lease term and the pres- 
ent value, as of the same time, of the 
market rent. 

3 . Market rent will be computed pursu- 
ant to Section 2A-507. 

4. Subsection (2), a somewhat revised 
version of the provisions of subsection 
2-708(2), states a measure of damages 
which applies if the measure of damages 
in subsection (1) is inadequate to put the 
lessor in as good a position as perfor- 
mance would have. The measure of dam- 
age is the lessor's profit, including over- 
head, together with incidental damages, 
with allowance for costs reasonably in- 
curred and credit for payments or pro- 
ceeds of disposition. In determining the 
amount of due credit with respect to pro- 
ceeds of disposition a proper value should 
be attributed to the lessor's residual inter- 
est in the goods. Sections 2A-103(l)(q) 
and 2A-507(4). 

5. In calculating profit, a court should 
include any expected appreciation of the 
goods, e.g. the foal of a leased brood mare. 
Because this subsection is intended to give 
the lessor the benefit of the bargain, a 
court should consider any reasonable ben- 



efit or profit expected by the lessor from 
the performance of the lease agreement. 
See Honeywell, Inc. v. Lithonia Lighting, 
Inc., 317 F.Supp. 406, 413 (N.D.Ga.1970); 
Locks v. Wade, 36 NJ.Super. 128, 131, 11.4 
A.2d 875, 877 (Super.Ct.App.Div.1955). 
Further, in calculating profit the concept 
of present value must be given effect. Tay- 
lor v. Commercial credit Equip. Corp., 170 
Ga.App. 322, 316 S.E.2d 788 (Ct.App. 
1984). See generally Section 2A-1 03(1 )(u). 

Cross References: 

Sections 1-102(3), 2-708, 2A-103(l)(u), 
2A-402, 2A-504, 2A-507, 2A-527(2) and 
2A-529. 

Definitional Cross References: 

"Agreement". Section 1-201(3). 
"Goods". Section 2A-103(l)(h). 
"Lease". Section 2A-103(l)(j). 
"Lease agreement". Section 

2A-103(l)(k). 

"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A-103(l)(p). 
"Party". Section 1-201(29). 
"Present value". Section 2A-1 03(1 )(u). 
"Sale". Section 2-106(1). 



Prior Codifications 

1981 Ed., § 28:2A-528. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in §§ 28:2A-507, 28:2A-523, 28:2A-527, and 28:2A-529. 



Key Numbers 

Bailment <3^32. 

Westlaw Key Number Search: 50k32. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 117 to 119. 



§ 28:2A-529. Lessor's action for the rent. 

(a) After default by the lessee under the lease contract of the type described 
in § 28:2A-523(a) or § 28:2A-523(c) or, if agreed, after other default by the 
lessee, if the lessor complies with subsection (b) of this section, the lessor may 
recover from the lessee as damages: 
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(1) For goods accepted by the lessee and not repossessed by or tendered to 
the lessor, and for conforming goods lost or damaged within a commercially 
reasonable time after risk of loss passes to the lessee (§ 28:2A-219), (i) 
accrued and unpaid rent as of the date of entry of judgment in favor of the 
lessor, (ii) the present value as of the same date of the rent for the then 
remaining lease term of the lease agreement, and (iii) any incidental damages 
allowed under § 28:2A-530, less expenses saved in consequence of the 
lessee's default; and 

(2) For goods identified to the lease contract if the lessor is unable after 
reasonable effort to dispose of them at a reasonable price or the circum- 
stances reasonably indicate that effort will be unavailing, (i) accrued and 
unpaid rent as of the date of default, (ii) the present value as of the date of 
default of the rent for the remaining lease term of the lease agreement, and 
(iii) any incidental damages allowed under § 28:2A-530, less expenses saved 
in consequence of the lessee's default. 

(b) Except as provided in subsection (c) of this section, the lessor shall hold 
for the lessee for the remaining lease term of the lease agreement any goods 
that have been identified to the lease contract and are in the lessor's control. 

(c) The lessor may dispose of the goods at any time before collection of the 
judgment for damages obtained pursuant to subsection (a) of this section. If 
the disposition is before the end of the remaining lease term of the lease 
agreement, the lessor's recovery against the lessee for damages is governed by 
§ 28:2A-527 or § 28:2A-528, and the lessor will cause an appropriate credit to 
be provided against a judgment for damages to the extent that the amount of 
the judgment exceeds the recovery available pursuant to § 28:2A-527 or 
§ 28:2A-528. 

(d) Payment of the judgment for damages obtained pursuant to subsection (a) 
of this section entitles the lessee to the use and possession of the goods not then 
disposed of for the remaining lease term of and in accordance with the lease 
agreement. 

(e) After a lessee has wrongfully rejected or revoked acceptance of goods, has 
failed to pay rent then due, or has repudiated (§ 28:2A-402), a lessor who is 
held not entitled to rent under diis section must nevertheless be awarded 
damages for nonacceptance under §§ 28:2A-527 and 28:2A-528. 

(July 22, 1 992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 

Uniform Statutory Source: Section 2-709. possession of the goods or the lessor is. or 

Changes: Substantially revised. apparently will be unable to dispose of 

Purposes: them at a reasonable price after reason- 

1. Absent a lease contract provision to able effort. There is no general right in a 

the contrary, an action for the full unpaid lessor to recover the full rent from the 

rent (discounted to present value as of the lessee upon holding the goods for the les- 

time of entry of judgment as to rent due see. If the lessee tenders goods back to 

after that time) is available as to goods not the lessor, and the lessor refuses to accept 

lost or damaged only if the lessee retains the tender, the lessor will be limited to the 
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damages it would have suffered had it 
taken back the goods. The rule in Article 
2 that the seller can recover the price of 
accepted goods is rejected here. In a 
lease, the lessor always has a residual in- 
terest in the goods which the lessor usually 
realizes upon at the end of a lease term by 
either sale or a new lease. Therefore, it is 
not a substantial imposition on the lessor 
to require it to take back and dispose of 
the goods if the lessee chooses to tender 
them back before the end of the lease 
term: the lessor will merely do earlier 
what it would have done anyway, sell or 
relet the goods. Further, the lessee will 
frequently encounter substantial difficul- 
ties if the lessee attempts to sublet the 
goods for the remainder of the lease term. 
In contrast to the buyer who owns the 
entire interest in goods and can easily dis- 
pose of them, the lessee is selling only the 
right to use the goods under the terms of 
the lease and the sublessee must assume a 
relationship with the lessor. In that situa- 
tion, it is usually more efficient to elimi- 
nate the original lessee as a middleman by 
allowing the lessee to return the goods to 
the lessor who can then redispose of them. 
2. In some situations even where pos- 
session of the goods is reacquired, a lessor 
will be able to recover as damages the 
present value of the full rent due, not 
under this section, but under 2A-528(2) 
which allows a lost profit recovery if nec- 
essary to put the lessor in the position it 
would have been in had the lessee per- 
formed. Following is an example of such 
a case. A is a lessor of construction equip- 
ment and maintains a substantial invento- 
ry. B leases from A a backhoe for a peri- 
od of two weeks at a rental of $1,000. 
After three days, B returns the backhoe 
and refuses to pay the rent. A has five 
backhoes in inventory, including die one 
returned by B. During the next 11 days 
after the return by B of the backhoe, A 
rents no more than three backhoes at any 
one time and, therefore, always has two on 
hand. If B had kept the backhoe for the 
full rental period. A would have earned 
the full rental on that backhoe, plus the 



rental on the other backhoes it actually did 
rent during that period. Getting this back- 
hoe back before the end of the lease term 
did not enable A to make any leases it 
would not otherwise have made. The only 
way to put A in the position it would have 
been in had the lessee fully performed is to 
give the lessor the full rentals. A realized 
no savings at all because the backhoe was 
returned early and might even have in- 
curred additional expense if it was paying 
for parking space for equipment in inven- 
tory. A has no obligation to relet the 
backhoe for the benefit of B rather than 
leasing the backhoe or any other in inven- 
tory for its own benefit. Further, it is 
probably not reasonable to expect A to 
dispose of the backhoe by sale when it is 
returned in an effort to reduce damages 
suffered by B. Ordinarily, the loss of a 
two-week rental would not require A to 
reduce the size of its backhoe inventory. 
Whether A would similarly be entitled to 
full rentals as lost profit in a one-year 
lease of a backhoe is a question of fact: in 
any event the lessor, subject to mitigation 
of damages rules, is entitled to be put in as 
good a position as it would have been had 
the lessee fully performed the lease con- 
tract. 

3. Under subsection (2) a lessor who is 
able and elects to sue for the rent due 
under a lease must hold goods not lost or 
damaged for the lessee. Subsection (3) 
creates an exception to the subsection (2) 
requirement. If the lessor disposes of 
those goods prior to collection of the judg- 
ment (whether as a matter of law or agree- 
ment), the lessor's recovery is governed by 
the measure of damages in Section 2A-527 
if the disposition is by lease that is sub- 
stantially similar to the original lease, or 
otherwise by the measure of damages in 
Section 2A-528. Section 2A-523 official 
comment. 

4. Subsection (4), which is new, fur- 
ther reinforces the requisites of Subsection 
(2). In the event the judgment for dam- 
ages obtained by the lessor against the 
lessee pursuant to subsection (1) is satis- 
fied, the lessee regains the right to use and 
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possession of the remaining goods for the 
balance of the original lease term; a par- 
tial satisfaction of the judgment creates no 
right in the lessee to use and possession of 
the goods. 

5. The relationship between subsec- 
tions (2) and (4) is important to under- 
stand. Subsection (2) requires the lessor 
to hold for the lessee identified goods in 
the lessor's possession. Absent agreement 
to the contrary, whether in. the lease or 
otherwise, under most circumstances the 
requirement that the lessor hold the goods 
for the lessee for the term will mean that 
the lessor is not allowed to use them. Sec- 
tions 2A-103(4) and 1-203. Further, the 
lessor's use of the goods could be viewed 
as a disposition of the goods that would 
bar the lessor from recovery under this 
section, remitting the lessor to the two 
preceding sections for a determination of 
the lessor's claim for damages against the 
lessee. 

6. Subsection (5), the analogue of sub- 
section 2-709(3), further reinforces the 
thrust of subsection (3) by stating that a 
lessor who is held not entitled to rent 
under this section has not elected a reme- 
dy; the lessor must be awarded damages 
under Sections 2A-527 and 2A-528. This 



is a function of two significant policies of 
this Article — that resort to a remedy is 
optional, unless expressly agreed to be ex- 
clusive (Section 2A-503(2)) and that rights 
and remedies provided in this Article gen- 
erally are cumulative. (Section 2A-501(2) 
and (4)). 

Cross References: 



Sections 
2A-103(4), 
2A-503(2), 

2A-525(2), 
2A-529(2). 



1-203, 2-709, 2-709(3), 
2A-50K2), 2A-501(4), 

2A-504, 2A-523(l)(e), 

2A-527, 2A-528 and 



Definitional Cross References: 

'Action". Section 1-201(1). 

'Conforming". Section 2A-103(l)(d). 

'Goods". Section 2A-103(l)(h). 

'Lease". Section 2 A-l 03(1 )(j). 

'Lease agreement". Section 

2A-103(l)(k). 

'Lease contract". Section 

2A-103(1)(Z). 

'Lessee". Section 2 A-l 03(l)(n). 

'Lessor". Section 2 A-l 03(1 )(p). 

'Present value". Section 2A-103(l)(u). 

'Reasonable time". Section 1-204(1) 
and (2). 



Prior Codifications 

1981 Ed., § 28:2A-529. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Cross References 
Section References 

This section is referred to in § 28:2A-523. 



Key Numbers 

Bailment <S=>20, 24 to 34. 
Westlaw Key Number Searches 
50k24 to 50k34. 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 76 to 78, 103 to 119. 
50k20; 



§ 28:2A-530* Lessor's incidental damages. 

Incidental damages to an aggrieved lessor include any commercially reason- 
able charges, expenses, or commissions incurred in stopping delivery, in the 
transportation, care and custody of goods after the lessee's default, in connec- 
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tion with return or disposition of the goods, or otherwise resulting from the 

default. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 

Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-710. "Delivery". Section .1-201(14). 

Changes: Revised to reflect leasing prac- » G oods". Section 2A-1 03(1 )(h). 

tices and terminology. 

Definitional Cross References: "Lessee". Section 2A-103(l)(n). 

"Aggrieved party". Section 1-201(2). "Lessor". Section 2A-103(l)(p). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:2A-530. F° r legislative history of D.C. Law 9-128, see 

Historical and Statutory Notes following 
§ 28:2A-101. 

Cross References 
Section References 

This section is referred to in §§ 28:2A-528 and 28:2A-529. 

Library References 

Key Numbers Encyclopedias 

Bailment @»32. CJ.S. Bailments §§ 1 1 7 to 1 19. 

Westlaw Key Number Search; 50k32. 

§ 28:2A-531. Standing to sue third parties for injury to goods. 

(a) If a third party so deals with goods that have been identified to a lease 
contract as to cause actionable injury to a party to the lease contract: 

(1) The lessor has a right of action against the third party, and 

(2) The lessee also has a right of action against the third party if the lessee: 

(A) Has a security interest in the goods; 

(B) Has an insurable interest in the goods; or 

(C) Bears the risk of loss under the lease contract or has since the injury 
assumed that risk as against the lessor and the goods have been converted 
or destroyed. 

(b) If at the time of the injury the party plaintiff did not bear the risk of loss 
as against the other party to the lease contract and there is no arrangement 
between them for disposition of the recovery, his or her suit or settlement, 
subject to his or her own interest, is as a fiduciary for the other party to the 
lease contract. 

(c) Either party with the consent of the other may sue for the benefit of 
whom it may concern. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR 3830.) 
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Uniform Commercial Code Comment 
Uniform Statutory Source: Section 2-722 
Changes: Revised to reflect leasing prac 
tices and terminology. 
Definitional Cross References: 



"Action". Section 1-201(1). 
"Goods". Section 2A-103(l)(h). 



"Lease contract". Section 

2A-103(1)(Z). 

"Lessee". Section 2A-103(l)(n). 
"Lessor". Section 2A-103(l)(p). 
"Party". Section 1-201(29). 
"Rights". Section 1-201(36). 
"Security interest". Section 1-201(37). 



Prior Codifications 

1981 Ed., § 28:2A-531. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 



Key Numbers 
Bailment <S=>35. 
Westlaw Key Number Search: 50k35 



Library References 

Encyclopedias 

C.J.S. Bailments §§ 120 to 126. 



§ 28:2A-532. Lessor's rights to residual interest. 

In addition to any other necessary recovery permitted by this article or other 
law, the lessor may recover from the lessee an amount that will fully compen- 
sate the lessor for any loss or damage to the lessor's residual interest in the 
goods caused by the default of the lessee. 

(July 22, 1992, D.C. Law 9-128, § 2(b), 39 DCR3830.) 

Uniform Commercial Code Comment 



Uniform Statutory Source: None. 

This section recognizes the right of the 
lessor to recover under this Article (as well 
as under other law) from the lessee for 
failure to comply with the lease obligations 



as to the condition of leased goods when 
returned to the lessor, for failure to return 
the goods at the end of the lease, or for 
any other default which causes loss or 
injury to the lessor's residual interest in 
the goods. 



Prior Codifications 

1981 Ed., § 28:2A-532. 



Key Numbers 
Bailment ^=>3 2. 



Westlaw Key Number Search: 50k32. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 9-128, see 
Historical and Statutory Notes following 
§ 28:2A-101. 

Library References 

Encyclopedias 

C.J.S. Bailments §§ 117 to 119. 
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Article 3 

Negotiable Instruments. 

Part 1. General Provisions and Definitions. 

Section 

28:3-101. Short title. 

28:3-102. Subject matter. 

28:3-103. Definitions. 

28:3-104. Negotiable instrument. 

28:3-105. Issue of instrument. 

28:3-106. Unconditional promise or order. 

28:3-107. Instrument payable in foreign money. 

28:3-108. Payable on demand or at definite time. 

28:3-109. Payable to bearer or to order. 

28:3-1 10. Identification of person to whom instrument is payable. 

28:3-1 1 1 . Place of payment. 

28:3-112. Interest. 

28:3-1 1 3. Date of instrument. 

28:3-114. Contradictory terms of instrument. 

28:3-1 15. Incomplete instrument. 

28:3-1 16. Joint and several liability; contribution. 

28:3-1 17. Other agreements affecting instrument. 

28:3-118. Statute of limitations. 

28:3-1 19. Notice of right to defend action. 

Part 2. Negotiation, Transfer, and indorsement. 

28:3-201. Negotiation. 

28:3-202. Negotiation subject to rescission. 

28:3-203. Transfer of instrument; rights acquired by transfer. 

28:3-204. Indorsement. 

28:3-205. Special indorsement; blank indorsement; anomalous indorsement. 

28:3-206. Restrictive indorsement. 

28:3-207. Reacquisition. 

Part 3. Enforcement of Instruments. 

28:3-301. Person entitled to enforce instrument. 

28:3-302. Holder in due course. 

28:3-303. Value and consideration. 

28:3-304. Overdue instrument. 

28:3-305. Defenses and claims in recoupment. 

28:3-306. Claims to an instrument. 

28:3-307. Notice of breach of fiduciary duty. 

28:3-308. Proof of signatures and status as holder in due course. 

28:3-309. Enforcement of lost, destroyed, or stolen instrument. 

28:3-310. Effect of instrument on obligation for which taken. 

28:3-3 1 1 . Accord and satisfaction by use of instrument. 

28:3-312. Lost, destroyed, or stolen cashier's check, teller's check, or certified check. 

Part 4. Liability of Parties. 

28:3-401. Signature. 

28:3-402. Signature by representative. 

28:3-403. Unauthorized signature. 

28:3-404. Impostors; fictitious payees. 
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28:3-405. Employer's responsibility for fraudulent indorsement by employee. 

28:3-406. Negligence contributing to forged signature or alteration of instrument. 

28:3-407. Alteration. 

28:3-408. Drawee not liable on unaccepted draft. 

28:3-409. Acceptance of draft; certified check. 

2 8 : 3-4 ] . Acceptance varying draft. 

28:3-41 1 . Refusal to pay cashier's checks, teller's checks, and certified checks. 

28:3-412. Obligation of issuer of note or cashier's check. 

28:3-413. Obligation of acceptor. 

28:3-414. Obligation of drawer. 

28:3-41.5. Obligation of indorser. 

28:3—41 6. Transfer warranties . 

28:3-417. Presentment warranties. 

28:3-418. Payment or acceptance by mistake. 

28:3-419. Instruments signed for accommodation. 

28:3-420. Conversion of instrument. 

Part 5. Dishonor. 

28:3-501. Presentment. 

28:3-502. Dishonor. 

28:3-503. Notice of dishonor. 

28:3-504. Excused presentment and notice of dishonor. 

28:3-505. Evidence of dishonor. 

Part 6. Discharge and Payment. 

28:3-601. Discharge and effect of discharge. 

28:3-602. Payment. 

28:3-603. Tender of payment. 

28:3-604. Discharge by cancellation or renunciation. 

28:3-605. Discharge of indorsers and accommodation parties. 



Part L General Provisions and Definitions. 

§ 28:3-101. Short title. 

This article may be cited as the "Uniform Commercial Code — Negotiable 
Instruments". 

(Dec. 30, 1963, 77 Stat. 672, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Historical and Statutory Motes 

Prior Codifications 10-240, which was referred to the Committee 

1981 Ed § 283-101. on Consumer and Regulatory Affairs. The Bill 

, 5 ?r ^ 101 was a d°pted on fi rs t and second readings on 

ly/jShd., § lX:l-Wi. November 1, 1994, and December 6, 1994, re- 

spectively. Signed by the Mayor on January 18, 
Legislative History of Laws j 99 ^ it was assigned Act Na 10 _ 396 and trans . 

Law 10-249, the "Uniform Commercial mitted to both Houses of Congress for its re- 
Code — Negotiable Instruments Act of 1994," view. D.C. Law became effective on March 23, 
was introduced in Council and assigned Bill No. 1995. 

794 



NEGOTIABLE INSTRUMENTS 



§28:3-102 



§ 28:3— 102 e Subject matter. 

(a) This article applies to negotiable instruments. It does not apply to 
money, to payment orders governed by Article 4A, or to securities governed by 
Article 8. 

(b) If there is conflict between this article and Article 4 or 9, Article 4 or 9 
governs. 

(c) Regulations of the Board of Governors of the Federal Reserve System and 
operating circulars of the Federal Reserve Banks supersede any inconsistent 
provision of this article to the extent of the inconsistency. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 



1. Former Article 3 had no provision 
affirmatively stating its scope. Former 
Section 3-103 was a limitation on scope. 
In revised Article 3, Section 3-102 states 
that Article 3 applies to "negotiable instru- 
ments," defined in Section 3-104. Sec- 
tion 3- 104(b) also defines the term "in- 
strument" as a synonym for "negotiable 
instrument." In most places Article 3 uses 
the shorter term "instrument." This fol- 
lows die convention used in former Article 
3. 

2. The reference in former Section 
3-103(1) to "documents of title" is omitted 
as superfluous because these documents 
contain no promise to pay money. The 
definition of "payment order" in Section 
4A-103(a)(l)(iii) excludes drafts which are 
governed by Article 3. Section 3- 102(a) 
makes clear that a payment order gov- 
erned by Article 4A is not governed by 
Article 3. Thus, Article 3 and Article 4A 
are mutually exclusive. 

Article 8 states in Section 8-1 03(d) that 
"A writing that is a security certificate is 
governed by this Article and not by Article 
3, even though it also meets the require- 
ments of that Article." Section 3-1 02(a) 
conforms to this provision. With respect 
to some promises or orders to pay money, 
there may be a question whether the 
promise or order is an instrument under 
Section 3- 104(a) or a certificated security 
under Section 8-1 02(a)(4) and (15). 
Whether a writing is covered by Article 3 
or Article 8 has important consequences. 
Among other things, under Section 8-207, 



Uniform Commercial Code Comment 

the issuer of a certificated security may 
treat the registered owner as the owner for 
all purposes until the presentment for reg- 
istration of a transfer. The issuer of a 
negotiable instrument, on the other hand, 
may discharge its obligation to pay the 
instrument only by paying a person enti- 
tled to enforce under Section 3-301. 
There are also important consequences to 
an indorser. An indorser of a security 
does not undertake the issuer's obligation 
or make any warranty that the issuer will 
honor the underlying obligation, while an 
indorser of a negotiable instrument be- 
comes secondarily liable on the underlying 
obligation. Amendments approved by the 
Permanent Editorial Board for Uniform 
Commercial Code November 4, 1995. 

Ordinarily the distinction between in- 
struments and certificated securities in 
non-bearer form should be relatively clear. 
A certificated security under Article 8 must 
be in registered form (Section 
8-102(a)(13)) so that it can be registered 
on the issuer's records. By contrast, reg- 
istration plays no part in Article 3. The 
distinction between an instrument and a 
certificated security in bearer form may be 
somewhat more difficult and will generally 
lie in the economic functions of the two 
writings. Ordinarily, negotiable instru- 
ments under Article 3 will be separate and 
distinct instruments, while certificated se- 
curities under Article 8 will be either one 
of a class or series or by their terms divisi- 
ble into a class or series (Section 
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8-102(a)(15)(i.i)). Thus, a promissory note 
in bearer form could come under either 
Article 3 if it were simply an individual 
note, or under Article 8 if it were one of a 
series of notes or divisible into a series. 
An additional distinction is whether the 
instrument is of the type commonly dealt 
in on securities exchanges or markets or 
commonly recognized as a medium for 
investment (Section 8-102(a)(15)(iii)). 
Thus, a check written in bearer form (i.e., 
a check made payable to "cash") would 
not be a certificated security within Article 
8 of the Uniform Commercial Code, 
Amendments approved by the Permanent 
Editorial Board for Uniform Commercial 
Code November 4, 1995. 

Occasionally, a particular writing may 
fit the definition of both a negotiable in- 
strument under Article 3 and of an invest- 
ment security under Article 8. In such 
cases, the instrument is subject exclusively 
to the requirements of Article 8. Section 
8-102(3)(d) and Section 3-102(a). 
Amendments approved by the permanent 
Editorial for Uniform Commercial Code 
November 4, 1995. 

3. Although the terms of Article 3 apply 
to transactions by Federal Reserve Banks, 
federal preemption would make ineffective 
any Article 3 provision that conflicts with 
federal law. The activities of the Federal 
Reserve Banks are governed by regula- 
tions of the Federal Reserve Board and by 
operating circulars issued by the Reserve 
Banks themselves. In some instances, the 
operating circulars are issued pursuant to 
a Federal Reserve Board regulation. In 
other cases, the Reserve Bank issues the 
operating circular under its own authority 
under the Federal Reserve Act, subject to 
review by the Federal Reserve Board. 
Section 3-1 02(c) states that Federal Re- 
serve Board regulations and operating cir- 
culars of the Federal Reserve Banks super- 
sede any inconsistent provision of Article 3 
to the extent of the inconsistency. Federal 



Reserve Board regulations, being valid ex- 
ercises of regulatory authority pursuant to 
a federal statute, take precedence over 
state law if there is an inconsistency. 
Childs v. Federal Reserve Bank of Dallas, 
719 F.2d 812 (5th Cir.1983), reh. den. 724 
F.2d 127 (5th Cir.1984). Section 3-102(c) 
treats operating circulars as having the 
same effect whether issued under the Re- 
serve Bank's own authority or under a 
Federal Reserve Board regulation. Feder- 
al statutes may also preempt Article 3. 
For example, the Expedited Funds Avail- 
ability Act, 12 U.S.C. § 4001 et seq., pro- 
vides that the Act and the regulations is- 
sued pursuant to the Act supersede any 
inconsistent provisions of the UCC. 12 
U.S.C. § 4007(b). 

4. In Clearfield Trust Co. v. United 
States, 318 U.S. 363 (1943), the Court held 
that if the United States is a party to an 
instrument, its rights and duties are gov- 
erned by federal common law in the ab- 
sence of a specific federal statute or regu- 
lation. In United States v. Kimbell Foods, 
Inc., 440 U.S. 715 (1979), the Court stated 
a three-pronged test to ascertain whether 
the federal common-law rule should follow 
the state rule. In most instances courts 
under the Kimbell test have shown a will- 
ingness to adopt UCC rules in formulating 
federal common law on the subject. In 
Kimbell the Court adopted the priorities 
rules of Article 9. 

5. In 1989 the United Nations Commis- 
sion on International Trade Law complet- 
ed a Convention on International Bills of 
Exchange and International Promissory 
Notes. If the United States becomes a 
party to this Convention, the Convention 
will preempt state law with respect to in- 
ternational bills and notes governed by the 
Convention. Thus, an international bill of 
exchange or promissory note that meets 
the definition of instrument in Section 
3-104 will not be governed by Article 3 if 
it is governed by the Convention. 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-102. For legislative history of D.C Law 10-249, 

see Historical and Statutory Notes iol lowing 
§ 28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes @=»148. C.J.S. Letters of Credit §§ 128 to 131. 

Westlaw Key Number Search: 56kl48. 

Notes of Decisions 

Construction and application 1 where neither the guaranty nor a subsequently 

made promissory note were made payable to 

order or to bearer and w r here the guaranty 

1. Construction and application contained a promise to pay "any and all liabili- 

Statute dealing with liability of an authorized ties" of corporation to bank. D.C. Code 1981, 

representative who signs his own name to a §§ 28:3-102(e)(l), 28:3-104(l)(b, d), 28:3-403. 

negotiable instrument did not apply to unlimit- King v. Industrial Bank of Washington, 1984, 

ed guaranty signed by president of corporation, 474 A. 2d 151. Guaranty ©^ 30 

§ 28:3-103. Definitions. 

(a) In this article, the term 

(1) "Acceptor" means a drawee who has accepted a draft. 

(2) "Drawee" means a person ordered in a draft to make payment. 

(3) "Drawer" means a person who signs or is identified in a draft as a 
person ordering payment. 

(4) "Good faith" means honesty in fact and the observance of reasonable 
commercial standards of fair dealing. 

(5) "Maker" means a person who signs or is identified in a note as a 
person undertaking to pay. 

(6) "Order" means a written instruction to pay money signed by the person 
giving the instruction. The instruction may be addressed to any person, 
including the person giving the instruction, or to one or more persons jointly 
or in the alternative, but not in succession. An authorization to pay is not an 
order unless the person authorized to pay is also instructed to pay. 

(7) "Ordinary care" in the case of a person engaged in business means 
observance of reasonable commercial standards, prevailing in the area in 
which the person is located, with respect to the business in which the person 
is engaged. In the case of a bank that takes an instrument for processing for 
collection or payment by automated means, reasonable commercial stan- 
dards do not require the bank to examine the instrument if the failure to 
examine does not violate the bank's prescribed procedures and the bank's 
procedures do not vary unreasonably from general banking usage not disap- 
proved by this article or Article 4. 

(8) "Party" means a party to an instrument. 

(9) "Promise" means a written undertaking to pay money signed by the 
person undertaking to pay. An acknowledgment of an obligation by the 
obligor is not a promise unless the obligor also undertakes to pay the 
obligation. 
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(10) "Prove", with respect to a fact, means to meet the burden of establish- 
ing the fact (section 28:1-201(8)). 

(11) "Remitter" means a person who purchases an instrument from its 
issuer if the instrument is payable to an identified person other than the 
purchaser. 

(b) Other definitions applying to this article and the sections in which they 
appear are: 



"Acceptance". 

"Accommodated party". 

' 'Accommodation party' ' . 

"Alteration". 

"Anomalous indorsement". 

"Blank indorsement". 

"Cashier's check". 

"Certificate of deposit". 

"Certified check". 

"Check". 

"Consideration". 

"Draft". 

"Holder in due course". 

"Incomplete instrument". 

"Indorsement". 

"Indorser". 

"Instrument". 

"Issue". 

"Issuer". 

"Negotiable instrument". 

"Negotiation". 

"Note". 

"Payable at a definite time". 

"Payable on demand". 

"Payable to bearer". 

"Payable to order". 

"Payment". 

"Person entitled to enforce". 

"Presentment". 

"Reacquisition". 

"Special indorsement". 

"Teller's check". 

"Transfer of instrument". 

"Traveler's check". 

"Value". 



Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 
Section 28 



:3-409. 
:3-419. 
:3-419. 
:3-407. 
:3-205. 
:3-205. 
:3-104. 
:3-104. 
:3-409. 
:3-104. 
:3-303. 
:3-104. 
:3-302. 
:3-115. 
:3-204. 
:3-204. 
:3-104. 
:3-105. 
:3-105. 
:3-104. 

3-201. 

3-104. 

3-108. 

3-108. 

3-109. 
:3-109. 

3-602. 

3-301. 

3-50 V 
:3-207. 
:3-205. 
:3-104. 
:3-203. 
:3-104. 
:3-303. 



(c) The following definitions in other articles apply to this article: 

"Bank". 
"Banking day". 
"Clearing house". 
"Collecting bank". 
"Depositary bank". 
"Documentary draft". 
' ' I nter med iary bank 
"Item". 
"Payor bank". 



Section 28:4-105. 
Section 28:4-104. 
Section 28:4-104. 
Section 28:4-105. 
Section 28:4-105. 
Section 28:4-104. 
Section 28:4-105. 
Section 28:4-104. 
Section 28:4-105. 
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"Suspends payments". 



Section 28:4-104. 



(d) In addition, Article 1 contains general definitions and principles of 
construction and interpretation applicable throughout this article. 

(Dec. 30, 1963, 77 Stat. 672, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



L Subsection (a) defines some com- 
mon terms used throughout the Article 
that were not defined by former Article 3 
and adds the definitions of "order" and 
"promise" found in former Section 
3-102(l)(b)and(c). 

2. The definition of "order" includes 
an instruction given by the signer to itself. 
The most common example of this kind of 
order is a cashier's check: a draft with 
respect to which the drawer and drawee 
are the same bank or branches of the same 
bank. Former Section 3-1 18(a) treated a 
cashier's check as a note. It stated "a 
draft drawn on the drawer is effective as a 
note." Although it is technically more 
correct to treat a cashier's check as a 
promise by the issuing bank to pay rather 
than an order to pay, a cashier's check is 
in the form of a check and it is normally 
referred to as a check. Thus, revised Arti- 
cle 3 follows banking practice in referring 
to a cashier's check as both a draft and a 
check rather than a note. Some insurance 
companies also follow the practice of issu- 
ing drafts in which the drawer draws on 
itself and makes the draft payable at or 
through a bank. These instruments are 
also treated as drafts. The obligation of 
the drawer of a cashier's check or other 
draft drawn on the drawer is stated in 
Section 3-412. 

An order may be addressed to more than 
one person as drawee either jointly or in 
the alternative. The authorization of alter- 
native drawees follows former Section 
3-102(1 )(b) and recognizes the practice of 
drawers, such as corporations issuing divi- 
dend checks, who for commercial conve- 
nience name a number of drawees, usually 
in different parts of the country. Section 
3—501 (b)(l ) provides that presentment may 
be made to any one of multiple drawees. 



Drawees in succession are not permitted 
because the holder should not be required 
to make more than one presentment. Dis- 
honor by any drawee named in the draft 
entitles the holder to rights of recourse 
against the drawer or indorsers. 

3. The last sentence of subsection (a)(9) 
is intended to make it clear that an I.O.U. 
or other written acknowledgement of in- 
debtedness is not a note unless there is 
also an undertaking to pay the obligation. 

4. Subsection (a)(4) introduces a defi- 
nition of good faith to apply to Articles 3 
and 4. Former Articles 3 and 4 used the 
definition in Section 1-201(19). The defi- 
nition in subsection (a)(4) is consistent 
with the definitions of good faith applica- 
ble to Articles 2, 2A, 4, and 4A. The 
definition requires not only honesty in fact 
but also "observance of reasonable com- 
mercial standards of fair dealing." Al- 
though fair dealing is a broad term that 
must be defined in context, it is clear that 
it is concerned with the fairness of con- 
duct rather than the care with which an 
act is performed. Failure to exercise ordi- 
nary care in conducting a transaction is an 
entirely different concept than failure to 
deal fairly in conducting the transaction. 
Both fair dealing and ordinary care, which 
is defined in Section 3- 103(a)(7), are to be 
judged in the light of reasonable commer- 
cial standards, but those standards in each 
case are directed to different aspects of 
commercial conduct. 

5. Subsection (a)(7) is a definition of 
ordinary care which is applicable not only 
to Article 3 but to Article 4 as well. See 
Section 4- 104(c). The general rule is stat- 
ed in the first sentence of subsection (a)(7) 
and it applies both to banks and to persons 
engaged in businesses other than banking. 
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Ordinary care means observance, of rea- applies primarily to Section 4-406 and it 

sonable commercial standards of the rele- is discussed in Comment 4 to that section, 

vant business prevailing in the area in Nothing in Section 3-1 03 (a)(7) is intended 

which the person is located. The second to prevent a customer from proving that 

sentence of subsection (a)(7) is a particular the procedures followed by a bank are 

rule limited to the duty of a bank to exam- unreasonable, arbitrary, or unfair, 
ine an instrument taken by a bank for 6. In subsection (c) reference Is made 

processing for collection or payment by to a new definition of "bank" in amended 

automated means. This particular rule Article 4. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3—1 03. F° r legislative history of D.C. Law 10-249, 

.„_. ,., 1C ^o ^ . ^ see Historical and Statutory Notes following 

1973fcd.,§ 28:3-102. § 28:3-101. 

§ 28:3-104. Negotiable instrument. 

(a) Except as provided in subsections (c) and (d) of this section, the term 
"negotiable instrument" means an unconditional promise or order to pay a 
fixed amount of money, with or without interest or other charges described in 
the promise or order, if it: 

(1) Is payable to bearer or to order at the time it is issued or first comes 
into possession of a holder; 

(2) Is payable on demand or at a definite time; and 

(3) Does not state any other undertaking or instruction by the person 
promising or ordering payment to do any act in addition to the payment of 
money, but the promise or order may contain (i) an undertaking or power to 
give, maintain, or protect collateral to secure payment, (ii) an authorization 
or power to the holder to confess judgment or realize on or dispose of 
collateral, or (iii) a waiver of the benefit of any law intended for the 
advantage or protection of an obligor. 

(b) "Instrument" means a negotiable instrument. 

(c) An order that meets all of the requirements of subsection (a) of this 
section, except paragraph (1), and otherwise falls within the definition of 
"check" in subsection (f) of this section is a negotiable instrument and a check. 

(d) A promise or order other than a check is not an instrument if, at the time 
it is issued or first comes into possession of a holder, it contains a conspicuous 
statement, however expressed, to the effect that the promise or order is not 
negotiable or is not an instrument governed by this article. 

(e) An instrument is a "note" if it is a promise and is a "draft" if it is an 
order. If an instrument falls within the definition of both "note" and "draft", a 
person entitled to enforce the instrument may treat it as either. 

(f) "Check" means (i) a draft, other than a documentary draft, payable on 
demand and drawn on a bank or (ii) a cashier's check or teller's check. An 
instrument may be a check even though it is described on its face by another 
term, such as "money order". 
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(g) "Cashier's check" means a draft with respect to which the drawer and 
drawee are the same bank or branches of the same bank. 

(h) "Teller's check" means a draft drawn by a bank on another bank, or 
payable at or through a bank. 

(i) "Traveler's check" means an instrument that (i) is payable on demand, (i.i) 
is drawn on or payable at or through a bank, (iii) is designated by the term 
"traveler's check" or by a substantially similar term, and (iv) requires, as a 
condition to payment, a countersignature by a person whose specimen signa- 
ture appears on the instrument. 

(j) "Certificate of deposit" means an instrument containing an acknowledg- 
ment by a bank that a sum of money has been received by the bank and a 
promise by the bank to repay the sum of money. A certificate of deposit is a 
note of the bank. 

(Dec. 30, 1963, 77 Stat. 673, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 



1. . The definition of "negotiable instru- 
ment" defines the scope of Article 3 since 
Section 3-102 states: "This Article applies 
to negotiable instruments." The definition 
in Section 3- 104(a) incorporates other def- 
initions in Article 3. An instrument is 
either a "promise," defined in Section 
3-1 03(a)(9), or "order," defined in Section 
3-1 03(a)(6). A promise is a written under- 
taking to pay money signed by the person 
undertaking to pay. An order is a written 
instruction to pay money signed by the 
person giving the instruction. Thus, the 
term "negotiable instrument" is limited to 
a signed writing that orders or promises 
payment of money. "Money" is defined in 
Section 1-201(24) and is not limited to 
United States dollars. It also includes a 
medium of exchange established by a for- 
eign government or monetary units of ac- 
count established by an intergovernmental 
organization or by agreement between two 
or more nations. Five other requirements 
are stated in Section 3- 104(a): First, the 
promise or order must be "unconditional." 
The quoted term is explained in Section 
3-106. Second, the amount of money 
must be "a fixed amount * * * with or 
without interest or other charges de- 
scribed in the promise or order." Section 
3-1 12(b) relates to "interest." Third, the 
promise or order must be "payable to 



bearer or to order." The quoted phrase is 
explained in Section 3-109. An exception 
to this requirement is stated in subsection 
(c). Fourth, the promise or order must be 
payable "on demand or at a definite time." 
The quoted phrase is explained in Section 
3-108. Fifth, the promise or order may 
not state "any other undertaking or in- 
struction by the person promising or or- 
dering payment to do any act in addition 
to the payment of money" with three ex- 
ceptions. The quoted phrase is based on 
the first sentence of N.I.L. Section 5 which 
is the precursor of "no other promise, 
order, obligation or power given by the 
maker or drawer" appearing in former 
Section 3-1 04(1 )(b). The words "instruc- 
tion" and "undertaking" are used instead 
of "order" and "promise" that are used in 
the N.I.L. formulation because the latter 
words are defined terms that include only 
orders or promises to pay money. The 
three exceptions stated in Section 
3-1 04(a)(3) are based on and are intended 
to have the same meaning as former Sec- 
tion 3-112(l)(b), (c), (d), and (e), as well as 
N.I.L. § 5(1), (2), and (3). Subsection (b) 
states that "instrument" means a "negotia- 
ble instrument." This follows former Sec- 
tion 3-102(l)(e) which treated the two 
terms as synonymous. 
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2. Unless subsection (c) applies, the ef- 
fect of subsection (a)(1) and Section 
3- 102 (a) is to exclude from Article 3 any 
promise or order that is not payable to 
bearer or to order. There is no provision 
in revised Article 3 that is comparable to 
former Section 3-805. The comment to 
former Section 3-805 states that the typi- 
cal example of a writing covered by that 
section is a check reading "Pay John 
Doe." Such a check was governed by 
former Article 3 but there could not be a 
holder in due course of the check. Under 
Section 3- 104(c) such a check is governed 
by revised Article 3 and there can be a 
holder in due course of the check. But 
subsection (c) applies only to checks. The 
comment to former Section 3-805 does 
not state any example other than the check 
to illustrate that section. Subsection (c) is 
based on the belief that it is good policy to 
treat checks, which are payment instru- 
ments, as negotiable instruments whether 
or not they contain the words "to the 
order of". These words are almost always 
pre-printed on the check form. Occasion- 
ally the drawer of a check may strike out 
these words before issuing the check. In 
the past some credit unions used check 
forms that did not contain the quoted 
words. Such check forms may still be in 
use but they are no longer common. Ab- 
sence of the quoted words can easily be 
overlooked and should not affect the rights 
of holders who may pay money or give 
credit for a check without being aware 
that it is not in the conventional form. 

Total exclusion from Article 3 of other 
promises or orders that are not payable to 
bearer or to order serves a useful purpose. 
It provides a simple device to clearly ex- 
clude a. writing that does not fit the pattern 
of typical negotiable instruments and 
which is not intended to be a negotiable 
instrument. If a writing could be an in- 
strument despite the absence of "to order" 
or "to bearer" language and a dispute 
arises with respect to the writing, it might 
be argued that the writing is a negotiable 
instrument because the other requirements 
of subsection (a) are somehow met. Even 



if the argument is eventually found to be 
without merit it can be used as a litigation 
ploy. Words making a promise or order 
payable to bearer or to order are the most 
distinguishing feature of a negotiable in- 
strument and such words are frequently 
referred to as "words of negotiability." 
Article 3 is not meant to apply to contracts 
for the sale of goods or services or the sale 
or lease of real property or similar writ- 
ings that may contain a promise to pay 
money. The use of words of negotiability 
in such contracts would be an aberration. 
Absence of the words precludes any argu- 
ment that such contracts might be negotia- 
ble instruments. 

An order or promise that is excluded 
from Article 3 because of the requirements 
of Section 3- 104(a) may nevertheless be 
similar to a negotiable instrument in many 
respects. Although such a writing cannot 
be made a negotiable instrument within 
Article 3 by contract or conduct of its 
parties, nothing in Section 3-104 or in 
Section 3-102 is intended to mean that in 
a particular case involving such a writing 
a court could not arrive at a result similar 
to the result that would follow if the writ- 
ing were a negotiable instrument. For 
example, a court might find that the obli- 
gor with respect to a promise that does not 
fall within Section 3-1 04(a) is precluded 
from asserting a defense against a bona 
fide purchaser. The preclusion could be 
based on estoppel or ordinary principles of 
contract. It does not depend upon the law 
of negotiable instruments. An example is 
stated in the paragraph following Case # 2 
in Comment 4 to Section 3-302. 

Moreover, consistent with the principle 
stated in Section l-102(2)(b), the immedi- 
ate parties to an order or promise that is 
not an instrument may provide by agree- 
ment that one or more of the provisions of 
Article 3 determine their rights and obli- 
gations under the writing. Upholding the 
parties' choice is not inconsistent with Ar- 
ticle 3. Such an agreement may bind a 
transferee of the writing if the transferee 
has notice of it or the agreement arises 
from usage of trade and the agreement 
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does not violate other law or public policy. 
An example of such an agreement is a 
provision that a transferee of the writing 
has the rights of a holder in due course 
stated in Article 3 if the transferee took 
rights under the writing in good faith, for 
value, and without notice of a claim or 
defense. 

Even without an agreement of the par- 
ties to an order or promise that is not an 
instrument, it may be appropriate, consis- 
tent with the principles stated in Section 
1-102(2), for a court to apply one or more 
provisions of Article 3 to the writing by 
analogy, taking into account the expecta- 
tions of the parties and the differences 
between the writing and an instrument 
governed by Article 3. Whether such ap- 
plication is appropriate depends upon the 
facts of each case. 

3. Subsection (d) allows exclusion from 
Article 3 of a writing that would otherwise 
be an instrument under subsection (a) by a 
statement to the effect that the writing is 
not negotiable or is not governed by Arti- 
cle 3. For example, a promissory note can 
be stamped with the legend NOT NEGO- 
TIABLE. The effect under subsection (d) 
is not only to negate the possibility of a 
holder in due course, but to prevent the 
writing from being a negotiable instru- 
ment for any purpose. Subsection (d) 
does not, however, apply to a check. If a 
writing is excluded from Article 3 by sub- 
section (d), a court could, nevertheless, 
apply Article 3 principles to it by analogy 
as stated in Comment 2. 

4. Instruments are divided into two 
general categories: drafts and notes. A 
draft is an instrument that is an order. A 
note is an instrument that is a promise. 
Section 3-1 04(e). The term "bill of ex- 
change" is not used in Article 3. It is 
generally understood to be a synonym for 
the term "draft." Subsections (f) through 
(j) define particular instruments that fall 
within the categories of draft and note. 
The term "draft," defined in subsection 
(e), includes a "check" which is defined in 
subsection (f). "Check" includes a share 
draft drawn on a credit union payable 



through a bank because the definition of 
bank (Section 4-105) includes credit un- 
ions. However, a draft drawn on an in- 
surance payable through a bank is not a 
check because it is not drawn on a bank. 
"Money orders" are sold both by banks 
and non-banks. They vary in form and 
their form determines how they are treat- 
ed in Article 3. The most common form of 
money order sold by banks is that of an 
ordinary check drawn by the purchaser 
except that the amount is machine im- 
pressed. That kind of money order is a 
check under Article 3 and is subject to a 
stop order by the purchaser-drawer as in 
the case of ordinary checks. The seller 
bank is the drawee and has no obligation 
to a holder to pay the money order. If a 
money order falls within the definition of a 
teller's check, the rules applicable to tell- 
er's checks apply. Postal money orders 
are subject to federal law. "Teller's 
check" is separately defined in subsection 
(h). A teller's check is always drawn by a 
bank and is usually drawn on another 
bank. In some cases a teller's check is 
drawn on a nonbank but is made payable 
at or through a bank. Article 3 treats both 
types of teller's check identically, and both 
are included in the definition of "check." 
A cashier's check, defined in subsection 
(g), is also included in the definition of 
"check." Traveler's checks are issued 
both by banks and nonbanks and may be 
in the form of a note or draft. Subsection 
(i) states the essential characteristics of a 
traveler's check. The requirement that the 
instrument be "drawn on or payable at or 
through a bank" may be satisfied without 
words on the instrument that identify a 
bank as drawee or paying agent so long as 
the instrument bears an appropriate rout- 
ing number that identifies a bank as pay- 
ing agent. 

The definitions in Regulation CC 
§ 229.2 of the terms "check," "cashier's 
check," "teller's check," and "traveler's 
check" are different from the definitions of 
those terms in Article 3. 

Certificates of deposit are treated in for- 
mer Article 3 as a separate type of instru- 
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ment. In revised Article 
3-104(j) treats them as notes. 
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1 . In general 

Student loan contracts were not "negotiable 
instruments" and thus guaranty agencies and 
loan marketing association could not qualify as 
holders in due course so as to preclude student 
loan recipients from raising defenses attribut- 
able to original lender's conduct. D.C. Code 
1981, §§ 28-3809, 28:3-104(1). Jackson v. Cu- 
linary School of Washington, 1992, 788 F.Supp. 
1233, remanded 27 F.3d 573, 307 U.S.App.D.C. 
123, as amended, vacated 115 S.Ct. 2573, 515 
U.S. 1 139, 132 L.Ed.2d 824, on remand 59 F.3d 
254, 313 U.S.App.D.C. 258. Bills And Notes <&> 
151; Colleges And Universities <3=> 9.25(2) 

Under District of Columbia law, deed of trust 
note evidencing construction loan agreement 
was not "negotiable instrument," where deed of 
trust note was for principal sum of specified 
amount or so much thereof as might be ad- 
vanced, together with interest payable thereon 
as subsequently provided; deed of trust note did 
not contain unconditional promise to pay sum 
certain. D.C.Code 1981, § 28:3-104. In re 
1301 Connecticut Ave. Associates, 1991, 126 
B.R. 823. Bills And Notes ®=» 157 



2. Words of negotiability 

Where money orders were made "payable to" 
named payee and were not "payable to order or 
to bearer" they were not negotiable. D.C.C.E. 
§ 28:3-104(1) (d). Nation-Wide Check Corp. v. 
Banks (App. 1969) 260 A.2d 367. Bills And 
Notes ©=> 147 

3. Variable interest rate 

Note with variable interest rate tied to prime 
rate is not "negotiable instrument," under Dis- 
trict of Columbia law, because note does not 
contain unconditional promise to pay sum cer- 
tain. D.C.Code 1981, § 28:3-104. In re Beit- 
zell & Co., Inc., 1993, 163 B.R. 637. Bills And 
Notes <®=> 158 

Notes signed by borrower which were subject 
of borrower's suit against bank were not "nego- 
tiable instruments" under District of Columbia 
law, where notes provided for variable rate of 
interest tied to prime rate. D.C.Code 1981, 
§ 28:3-104. In re Beitzell & Co., Inc., 1993, 
163 B.R. 637. Bills And Notes <^> 158 

4. False pretenses 

Uniform Commercial Code definitions of ne- 
gotiable instructions and of holders in due 
course were irrelevant to issue of defendant's 
criminal liability for false pretenses based upon 
defendant's negotiation of check, payment of 
which had been stopped. D.C.C.E. §§ 22-1301, 
28:3-104. demons v. U. S., 1979, 400 A.2d 
1048. False Pretenses <s=> 6 
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§ 28:3-105. Issue of instrument. 

(a) "Issue" means the first delivery of an instrument, by the maker or drawer, 
whether to a holder or nonholder, for the purpose of giving rights on the 
instrument to any person. 

(b) An unissued instrument, or an unissued incomplete instrument that is 
completed, is binding on the maker or drawer, but nonissuance is a defense. 
An instrument that is conditionally issued or is issued for a special purpose is 
binding on the maker or drawer, but failure of the condition or special purpose 
to be fulfilled is a defense. 

(c) "Issuer" applies to issued and unissued instruments and means a maker 
or drawer of an instrument. 

(Mar. 23, 1 995, D.C. Law 10-249, § 2(d) 42 DCR 467.) 

Uniform Commercial Code Comment 

1. Under former Section 3-1 02(1 )(a) 2. Subsection (b) continues the rule 

"issue" was defined as the first delivery to that nonissuance, conditional issuance or 

a "holder or a remitter" but the term issuance for a special purpose is a defense 

"remitter" was neither defined nor other- of the maker or dmwer of an mstrume nt. 

wise used In revised Article 3, Section Thus, the defense can be asserted against a 
3-1 05(a) den nes issue more broadly to +1 ,i T , A . , 

i j i r - it ii person other than a holder in due course, 

include the hrst delivery to anyone by the 1,, it . r 

i i r ,i " r . ■ the same rule applies to nonissuance oi an 

drawer or maker lor the purpose oi giving . T 

rights to anyone on the instrument. "De- ^complete instrument later completed, 
livery" with respect to instruments is de- 3. Subsection (c) defines "issuer" to in- 
fined in Section 1-201(14) as meaning elude the signer of an unissued instrument 
"voluntary transfer of possession." for convenience of reference in the statute. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-105. F° r legislative history of D.C. Law 10-249, 

see Historical and Statutory Notes following 
§ 28:3-101. 

Cross References 
Section References 

This section is referred to in § 28:3-103. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes &»62. c j s Letters of Credit § 34 

Westlaw Key Number Search: 56k62. 

§ 28:3—106. Unconditional promise or order. 

(a) Except as provided in this section, for the purposes of section 
28:3-104(a), a promise or order is unconditional unless it states (i) an express 
condition to payment, (ii) that the promise or order is subject to or governed by 
another writing, or (iii) that rights or obligations with respect to the promise or 
order are stated in another writing. A reference to another writing does not of 
itself make the promise or order conditional. 
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(b) A promise or order is not made conditional (i) by a reference to another 
writing for a statement of rights with respect to collateral, prepayment, or 
acceleration, or (ii) because payment is limited to resort to a particular fund or 
source. 

(c) If a promise or order requires, as a condition to payment, a countersigna- 
ture by a person whose specimen signature appears on the promise or order, 
the condition does not make the promise or order conditional for the purposes 
of section 28:3-104(a). If the person whose specimen signature appears on an 
instrument fails to countersign the instrument, the failure to countersign is a 
defense to the obligation of the issuer, but the failure does not prevent a 
transferee of the instrument from becoming a holder of the instrument. 

(d) If a promise or order at the time it is issued or first comes into possession 
of a holder contains a statement, required by applicable statutory or adminis- 
trative law, to the effect that the rights of a holder or transferee are subject to 
claims or defenses that the issuer could assert against the original payee, the 
promise or order is not thereby made conditional for the purposes of section 
28:3-104(a); but if the promise or order is an instrument, there cannot be a 
holder in due course of the instrument. 

(Dec. 30, 1963, 77 Stat. 674, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 



1. This provision replaces former Sec- 
tion 3-105. Lts purpose is to define when 
a promise or order fulfills the requirement 
in Section 3- 104(a) that it be an "uncondi- 
tional" promise or order to pay. Under 
Section 3-1 06(a) a promise or order is 
deemed to be unconditional unless one of 
the two tests of the subsection make the 
promise or order conditional. If the 
promise or order states an express condi- 
tion to payment, the promise or order is 
not an instrument. For example, a prom- 
ise states, "I promise to pay $100,000 to 
the order of John Doe if he conveys title to 
Blackacre to me." The promise is not an 
instrument because there is an express 
condition to payment. However, suppose 
a promise states, "In consideration of John 
Doe's promise to convey title to Blackacre 
I promise to pay $100,000 to the order of 
John Doe." That promise can be an in- 
strument if Section 3-104 is otherwise sat- 
isfied. Although the recital of the executo- 
ry promise of Doe to convey Blackacre 
might be read as an implied condition that 
the promise be performed, the condition is 
not an express condition as required by 



Uniform Commercial Code Comment 

Section 3-106(a)(i) 



This result is consis- 
tent with former Section 3-105(1 )(a) and 
(b). Former Section 3-105(l)(b) is not 
repeated in Section 3-106 because it is not 
necessary. It is an example of an implied 
condition. Former Section 3-105(1 )(d), 
(e), and (f) and the first clause of former 
Section 3-105(l)(c) are other examples of 
implied conditions. They are not repeated 
in Section 3-106 because they are not nec- 
essary. The law is not changed. 

Section 3-106(a)(ii) and (iii) carry for- 
ward the substance of former Section 
3-105(2)(a). The only change is the use of 
"writing" instead of "agreement" and a 
broadening of the language that can result 
in conditionality. For example, a promis- 
sory note is not an instrument defined by 
Section 3-104 if it contains any of the 
following statements: 1. "This note is 
subject to a contract of sale dated April 1 , 
1990 between the payee and maker of this 
note." 2. "This note is subject to a loan 
and security agreement dated April 1, 
1990 between the payee and maker of this 
note." 3. "Rights and obligations of the 
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parties with respect to this note are stated 
in an agreement dated April 1, 1990 be- 
tween the payee and maker of this note." 
It is not relevant whether any condition to 
payment is or is not stated in the writing 
to which reference is made. The rationale 
is that the holder of a negotiable instru- 
ment should not be required to examine 
another document to determine rights 
with respect to payment. But subsection 
(b)(i) permits reference to a separate writ- 
ing for information with respect to collat- 
eral, prepayment, or acceleration. 

Many notes issued in commercial trans- 
actions are secured by collateral, are sub- 
ject to acceleration in the event of default, 
or are subject to prepayment, or accelera- 
tion does not prevent the note from being 
an instrument if the statement is in the 
note itself. See Section 3-1 04(a)(3) and 
Section 3-1 08(b). In some cases it may be 
convenient not to include a statement con- 
cerning collateral, prepayment, or acceler- 
ation in the note, but rather to refer to an 
accompanying loan agreement, security 
agreement or mortgage for that statement. 
Subsection (b)(i) allows a reference to the 
appropriate writing for a statement of 
these rights. For example, a note would 
not be made conditional by the following 
statement: "This note is secured by a se- 
curity interest in collateral described in a 
security agreement dated April 1, 1990 
between the payee and maker of this note. 
Rights and obligations with respect to the 
collateral are [stated in] [governed by] the 
security agreement." The bracketed 
words are alternatives, either of which 
complies. 

Subsection (b)(ii) addresses the issues 
covered by former Section 3-1 05(1 )(f), (g), 
and (h) and Section 3-105(2)(b). Under 
Section 3-1 06(a) a promise or order is not 
made conditional because payment is lim- 
ited to payment from a particular source 
or fund. This reverses the result of former 
Section 3-105(2)(b). There is no cogent 
reason why the general credit of a legal 
entity must be pledged to have a negotia- 
ble instrument. Market forces determine 
the marketability of instruments of this 



kind. If potential buyers don't want 
promises or orders that are payable only 
from a particular source or fund, they 
won't take them, but Article 3 should ap- 
ply. 

2. Subsection (c) applies to traveler's 
checks or other instruments that may re- 
quire a countersignature. Although the 
requirement of a countersignature is a 
condition to the obligation to pay, travel- 
er's checks are treated in the commercial 
world as money substitutes and therefore 
should be governed by Article 3. The first 
sentence of subsection (c) allows a travel- 
er's check to meet the definition of instru- 
ment by stating that the countersignature 
condition does not make it conditional for 
the purposes of Section 3-104. The sec- 
ond sentence states the effect of a failure 
to meet the condition. Suppose a thief 
steals a traveler's check and cashes it by 
skillfully imitating the specimen signature 
so that the countersignature appears to be 
authentic. The countersignature is for the 
purpose of identification of the owner of 
the instrument. It is not an indorsement. 
Subsection (c) provides that the failure of 
the owner to countersign does not prevent 
a transferee from becoming a holder. 
Thus, the merchant or bank that cashed 
the traveler's check becomes a holder 
when the traveler's check is taken. The 
forged countersignature is a defense to the 
obligation of the issuer to pay the instru- 
ment, and is included in defenses under 
Section 3-3 05 (a)(2). These defenses may 
not be asserted against a holder in due 
course. Whether a holder has notice of 
the defense is a factual question. If the 
countersignature is a very bad forgery, 
there may be notice. But if the merchant 
or bank cashed a traveler's check and the 
countersignature appeared to be similar to 
the specimen signature, there might not be 
notice that the countersignature was 
forged. Thus, the merchant or bank could 
be a holder in due course. 

3. Subsection (d) concerns the effect of 
a statement to the effect that the rights of a 
holder or transferee are subject to claims 
and defenses that the issuer could assert 
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against the original payee. The subsection 
applies only if the statement is required by 
Statutory or administrative law. The 
prime example is the Federal Trade Com- 
mission Rule (16 C.F.R. Part 433) preserv- 
ing consumers' claims and defenses in 
consumer credit sales. The intent of the 
FTC rule is to make it impossible for there 
to be a holder in due course of a note 
bearing the FTC legend and undoubtedly 
that is the result. But, under former Arti- 
cle 3, the legend may also have had the 
unintended effect of making the note con- 
ditional, thus excluding the note from for- 
mer Article 3 altogether. Subsection (d) is 
designed to make it possible to preclude 
the possibility of a holder in due course 
without excluding the instrument from Ar- 
ticle 3. Most of the provisions of Article 3 
are not affected by the holder-in-due- 
course doctrine and there is no reason 
why Article 3 should not apply to a note 
bearing the FTC legend if holder-in-due- 
course rights are not involved. Under 



subsection (d) the statement does not 
make the note conditional. If the note 
otherwise meets the requirements of Sec- 
tion 3-1 04(a) it is a negotiable instrument 
for all purposes except that there cannot 
be a holder in due course of the note. No 
particular form of legend or statement is 
required by subsection (d). The form of a 
particular legend or statement may be de- 
termined by the other statute or adminis- 
trative law. For example, the FTC legend 
required in a note taken by the seller in a 
consumer sale of goods or services is tai- 
lored to that particular transaction and 
therefore uses language that is somewhat 
different from that stated in subsection (d), 
but the difference in expression does not 
affect the essential similarity of the mes- 
sage conveyed. The effect of the FTC leg- 
end is to make the rights of a holder or 
transferee subject to claims or defenses 
that the issuer could assert against the 
original payee of the note. 
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For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
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CJ.S. Letters of Credit § 138. 



§ 28:3—107. Instrument payable in foreign money. 

Unless the instrument otherwise provides, an instrument that states the 
amount payable in foreign money may be paid in the foreign money or in an 
equivalent amount in dollars calculated by using the current bank-offered spot 
rate at the place of payment for the purchase of dollars on the day on which the 
instrument is paid. 

(Dec. 30, 1963, 77 Stat. 674, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42DCR467.) 

Uniform Commercial Code Comment 



The definition of instrument in Section 
3-104 requires that the promise or order 
be payable in "money." That term is de- 
fined in Section 1-201(24) and is not limit- 
ed to United States dollars. Section 3-107 



states that an instrument payable in for- 
eign money may be paid in dollars if the 
instrument does not prohibit it. It also 
states a conversion rate which applies in 
the absence of a different conversion rate 
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stated in the instrument. The reference in payable in "currency" or "current funds" 
former Section 3-107(1) to instruments has been dropped as superfluous. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-107. For legislative history of D.C. Law 10-249, 

,_„^ ' . ^ n ^ inr ^ see Historical and Statutory Notes following 

1973 Ed., § 28:3-107. §28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <©=»162. CJ.S. Letters of Credit § 137. 

Westlaw Key Number Search: 56k 1 62. 

§ 28:3-108c Payable on demand or at definite time. 

(a) A promise or order is "payable on demand." if it (i) states that it is 
payable on demand or at sight, or otherwise indieates that it is payable at the 
will of the holder, or (ii) does not state any time of payment. 

(b) A promise or order is "payable at a definite time" if it is payable on 
elapse of a definite period of time after sight or acceptanee or at a fixed date or 
dates or at a time or times readily ascertainable at the time the promise or 
order is issued, subject to rights of (i) prepayment, (ii) acceleration, (hi) 
extension at the option of the holder, or (iv) extension to a further definite time 
at the option of the maker or acceptor or automatically upon or after a 
specified act or event. 

(c) If an instrument, payable at a fixed date, is also payable upon demand 
made before the fixed date, the instrument is payable on demand until the fixed 
date and, if demand for payment is not made before that date, becomes payable 
at a definite time on the fixed date. 

(Dec. 30, 1963, 77 Stat. 675, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

This section is a restatement of former right which the holder would have without 

Section 3—108 and Section 3-109. Sub- the clause. If the extension is to be at the 

section (b) broadens former Section 3-109 option of the maker or acceptor or is to be 

somewhat by providing that a definite time automatic, a definite time limit must be 

includes a time readily ascertainable at the stated or the time of payment remains 

time the promise or order is issued. Sub- uncertain and the order or promise is not 

section (b)(iii) and (iv) restates former Sec- a negotiable instrument. If a definite time 

tion 3-1 09(1 )(d). It adopts the generally limit is stated, the effect upon certainty of 

accepted rule that a clause providing for time of payment is the same as if the 

extension at the option of the holder, even instrument were made payable at the ulti- 

without a time limit, does not affect nego- mate date with a term providing for accel- 

tiability since the holder is given only a eration. 

Historical and Statutory Notes 
Prior Codifications 1973 Ed., § 28:3-108. 

1981 Eel., § 28:3-108. 
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Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 

Cross References 
Section References 

This section is referred to in § 28:3-103. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes @*1 55. C.J.S. Letters of Credit §§ 133 to 134. 

Westl aw Key Number Search: 56k1 55. 

§ 28:3-109, Payable to bearer or to order. 

(a) A promise or order is payable to bearer if it: 

(1) States that it is payable to bearer or to the order of bearer or otherwise 
indicates that the person in possession of the promise or order is entitled to 
payment; 

(2) Does not state a payee; or 

(3) States that it is payable to or to the order of cash or otherwise indicates 
that it is not payable to an identified person. 

(b) A promise or order that is not payable to bearer is payable to order if it is 
paycible to the order of an identified person or to an identified person or order. 
A promise or order that is payable to order is payable to the identified person. 

(c) An instrument payable to bearer may become payable to an identified 
person if it is specially indorsed pursuant to section 28:3-205(a). An instru- 
ment payable to an identified person may become payable to bearer if it is 
indorsed in blank pursuant to section 28:3-205(b). 

(Dec. 30, 1963, 77 Stat. 675, Pub. L. 88-243, § 1; 1973, Ed, § 28:3-110; Mar. 23, 1995, 
D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1. Under Section 3-104(a), a promise to order is payable to an identified person, 

or order cannot be an instrument unless Section 3-109(b). Thus, an instrument 

the instrument is payable to bearer or to payable to order requires the indorsement 

order when it is issued or unless Section of the person to whose order the instru- 

3-104(c) applies. The terms "payable to ment is payable. 

bearer" and "payable to order" are d.e- 2. Subsection (a) states when an instru- 

fined in Section 3-109. The quoted terms ment is payable to bearer. An instrument 

are also relevant in determining how an is payable to bearer if it states that it is 

instrument is negotiated. If the instru- payable to bearer, but some instruments 

ment is payable to bearer it can be negoti- use ambiguous terms. For example, 

ated by delivery alone. Section 3-20 1(b). check forms usually have the words "to 

An instrument that is payable to an identi- the order of" printed at the beginning of 

fled person cannot be negotiated without the line to be filled in for the name of the 

the indorsement of the identified person, payee. If the drawer writes in the word 

Section 3-20 1(b). An instrument payable "bearer" or "cash," the check reads "to 
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the order of bearer" or "to the order of 
cash." In each case the check is payable 
to bearer. Sometimes the drawer will 
write the name of the payee "John Doe" 
but will add the words "or bearer." In 
that case the check is payable to bearer. 
Subsection (a). Under subsection (b), if 
an instrument is payable to bearer it can't 
be payable to order. This is different from 
former Section 3-110(3). An instrument 
that purports to be payable both to order 
and bearer states contradictory terms. A 
transferee of the instrument should be able 
to rely on the bearer term and acquire 
rights as a holder without obtaining the 
indorsement of the identified payee. An 
instrument is also payable to bearer if it 
does not state a payee. Instruments that 
do not state a payee are in most cases 
incomplete instruments. In some cases 
the drawer of a check may deliver or mail 
it to the person to be paid without filling in 



the line for the name of the payee. Under 
subsection (a) the check is payable to bear- 
er when it is sent or delivered. It is also 
an incomplete instrument. This case is 
discussed in Comment 2 to Section 3-115. 
Subsection (a)(3) contains the words "oth- 
erwise indicates that it is not payable to an 
identified person." The quoted words are 
meant to cover uncommon cases in which 
an instrument indicates that it is not 
meant to be payable to a specific person. 
Such an instrument is treated like a check 
payable to "cash." The quoted words are 
not meant to apply to an instrument stat- 
ing that it is payable to an identified per- 
son such as "ABC Corporation" if ABC 
Corporation is a nonexistent company. 
Although the holder of the check cannot be 
the nonexistent company, the instrument 
is not payable to bearer. Negotiation of 
such an instrument is governed by Section 
3-404(b). 



Prior Codifications 

1981 Ed., § 28:3-109. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 



Key Numbers 

Bills and Notes ©=147. 

Westlaw Key Number Search: 56kl47. 



§ 28:3-101. 

Library References 

Encyclopedias 

CJ.S. Letters of Credit § 128. 



§ 28:3—1 10. Identification of person to whom instrument is payable. 

(a) The person to whom an instrument is initially payable is determined by 
the intent of the person, whether or not authorized, signing as, or in the name 
or behalf of, the issuer of the instrument. The instrument is payable to the 
person intended by the signer even if that person is identified in the instrument 
by a name or other identification that is not that of the intended person. If 
more than one person signs in the name or behalf of the issuer of an instrument 
and all the signers do not intend the same person as payee, the instrument is 
payable to any person intended by one or more of the signers. 

(b) If the signature of the issuer of an instrument is made by automated 
means, such as a check-writing machine, the payee of the instrument is 
determined by the intent of the person who supplied the name or identification 
of the payee, whether or not authorized to do so. 

(c) A person to whom an instrument is payable may be identified in any way, 
including by name, identifying number, office, or account number. For the 
purpose of determining the holder of an instrument, the following rules apply: 
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(1) If an instrument is payable to an account and the account is identified 
only by number, the instrument is payable to the person to whom, the account 
is payable. If an instrument is payable to an account identified by number 
and by the name of a person, the instrument is payable to the named person, 
whether or not that person is the owner of the account identified by number. 

(2) If an instrument is payable to: 

(A) A trust, an estate, or a person described as trustee or representative 
of a trust or estate, the instrument is payable to the trustee, the representa- 
tive, or a successor of either, whether or not the beneficiary or estate is also 
named; 

(B) A person described as agent or similar representative of a named or 
identified person, the instrument is payable to the represented person, the 
representative, or a successor of the representative; 

(C) A fund or organization that is not a legal entity, the instrument is 
payable to a representative of the members of the fund or organization; or 

(D) An office or to a person described as holding an office, the instru- 
ment is payable to the named person, the incumbent of the office, or a 
successor to the incumbent. 

(d) If an instrument is payable to 2 or more persons alternatively, it is 
payable to any of them and may be negotiated, discharged, or enforced by any 
or all of them in possession of the instrument. If an instrument is payable to 2 
or more persons not alternatively, it is payable to all of them and may be 
negotiated, discharged, or enforced only by all of them. If an instrument 
payable to 2 or more persons is ambiguous as to whether it is payable to the 
persons alternatively, the instrument is payable to the persons alternatively. 

(Dec. 30, 1963, 77 Stat. 676, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1. Section 3-110 states rules for deter- forges Y's signature as drawer of a check, 

mining the identity of the person to whom the intent of X also controls. Under Sec- 

an instrument is initially payable if the tion 3-1 03(a)(3), Y is referred to as the 

instrument is payable to an identified per- drawer of the check because the signing of 

son. This issue usually arises in a dispute Y's name identifies Y as the drawer. But 

over the validity of an indorsement in the since Y's signature was forged Y has no 

name of the payee. Subsection (a) states liability as drawer (Section 3-403 (a)) un- 

the general rule that the person to whom less some other provision of Article 3 or 

an instrument is payable is determined by Article 4 makes Y liable. Since X, even 

the intent of "the person, whether or not though unauthorized, signed in the name 

authorized, signing as, or in the name or of Y as issuer, the intent of X determines to 

behalf of, the issuer of the instrument." whom the check is payable. 
"Issuer" means the maker or drawer of In the case of a check payable to "John 

the instrument. Section 3-1 05(c). If X Smith," since there are many people in the 

signs a check as drawer of a check on X's world named "John Smith" it is not possi- 

account, the intent of X controls. If X, as ble to identify the payee of the check un- 

President of Corporation, signs a check as less there is some further identification or 

President in behalf of Corporation as the intention of the drawer is determined, 

drawer, the intent of X controls. If X Name alone is sufficient under subsection 
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(a), but the intention of the drawer deter- 
mines which John Smith is the person to 
whom the check is payable. The same 
issue is presented in cases of misdescrip- 
tions of the payee. The drawer intends to 
pay a person known to the drawer as John 
Smith. In fact that person's name is 
James Smith or John Jones or some other 
entirely different name. If the check iden- 
tifies the payee as John Smith, it is never- 
theless payable to the person intended by 
the drawer. That person may indorse the 
check in either the name John Smith or 
the person's correct name or in both 
names. Section 3-2 04(d). The intent of 
the drawer is also controlling in fictitious 
payee cases. Section 3-404(b). The last 
sentence of subsection (a) refers to rare 
cases in which the signature of an organi- 
zation requires more than one signature 
and the persons signing on behalf of the 
organization do not all intend the same 
person as payee. Any person intended by 
a signer for the organization is the payee 
and an indorsement by that person is an 
effective indorsement. 

Subsection (b) recognizes the fact that in 
a large number of cases there is no human 
signer of an instrument because the instru- 
ment, usually a check, is produced by au- 
tomated means such as a check- writing 
machine. In that case, the relevant intent 
is that of the person who supplied the 
name of the payee. In most cases that 
person is an employee of the drawer, but 
in some cases the person could be an 
outsider who is committing a fraud by 
introducing names of payees of checks into 
the system that produces the checks. A 
check-writing machine is likely to be oper- 
ated by means of a computer in which is 
stored information as to name and address 
of the payee and the amount of the check. 
Access to the computer may allow produc- 
tion of fraudulent checks without knowl- 
edge of the organization that is the issuer 
of the check. Section 3-404(b) is also 
concerned with this issue. See Case #4 in 
Comment 2 to Section 3-404. 

2. Subsection (c) allows the payee to be 
identified in any way including the various 



ways stated. Subsection (c)(1) relates to 
instruments payable to bank accounts. In 
some cases the account might be identified 
by name and number, and the name and 
number might refer to different persons. 
For example, a check is payable to "X 
Corporation Account No. 12345 in Bank of 
Podunk." Under the last sentence of sub- 
section (c)(1), this check is payable to X 
Corporation and can be negotiated by X 
Corporation even if Account No. 12345 is 
some other person's account or the check 
is not deposited in that account. In other 
cases the payee is identified by an account 
number and the name of the owner of the 
account is not stated. For example, Debt- 
or pays Creditor by issuing a check drawn 
on Payor Bank. The check is payable to a 
bank account owned by Creditor but iden- 
tified only by number. Under the first 
sentence of subsection (c)(1) the check is 
payable to Creditor and, under Section 
1-201(20), Creditor becomes the holder 
when the check is delivered. Under Sec- 
tion 3-201 (b), further negotiation of the 
check requires the indorsement of Credi- 
tor. But under Section 4-205 (a), if the 
check is taken by a depositary bank for 
collection, the bank may become a holder 
without the indorsement. Under Section 
3-1 02(b), provisions of Article 4 prevail 
over those of Article 3. The depositary 
bank warrants that the amount of the 
check was credited to the payee's account. 
3. Subsection (c)(2) replaces former 
Section 3-117 and subsection (l)(e), (f), 
and (g) of former Section 3-110. This 
provision merely determines who can deal 
with an instrument as a holder. It does 
not determine ownership of the instrument 
or its proceeds. Subsection (c)(2)(i) cov- 
ers trusts and estates. If the instrument is 
payable to the trust or estate or to the 
trustee or representative of the trust or 
estate, the instrument is payable to the 
trustee or representative or any successor. 
Under subsection (c)(2)(h), if the instru- 
ment states that it is payable to Doe, Presi- 
dent of X Corporation, either Doe or X 
Corporation can be holder of the instru- 
ment. Subsection (c)(2)(iii) concerns in- 
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formal organizations that are not legal en- 
tities such as unincorporated clubs and the 
like. Any representative of the members 
of the organization can act as holder. 
Subsection (c)(2)(iv) applies principally to 
instruments payable to public offices such 
as a check payable to County Tax Collec- 
tor. 

4. Subsection (d) replaces former Sec- 
tion 3-116. An instrument payable to X 
or Y is governed by the first sentence of 
subsection (d). An instrument payable to 
X and Y is governed by the second sen- 
tence of subsection (d). If an instrument 
is payable to X or Y, either is the payee 
and if either is in possession that person is 
the holder and the person entitled to en- 
force the instrument. Section 3-301. If 
an instrument is payable to X and Y, nei- 
ther X nor Y acting alone is the person to 
whom the instrument is payable. Neither 



person, acting alone ; can be the holder of 
the instrument. The instrument is "pay- 
able to an identified person." The "identi- 
fied person" is X and Y acting jointly. 
Section 3-109(b) and Section l-102(5)(a). 
Thus, under Section 1-201(20) X or Y, 
acting alone, cannot be the holder or the 
person entitled to enforce or negotiate the 
instrument because neither, acting alone, 
is the identified person stated in the instru- 
ment. 

The third sentence of subsection (d) is 
directed to cases in which it is not clear 
whether an instrument is payable to multi- 
ple payees alternatively. In the case of 
ambiguity persons dealing with the instru- 
ment should be able to rely on the indorse- 
ment of a single payee. For example, an 
instrument payable to X and/or Y is treated 
like an instrument payable to X or Y. 



Prior Codifications 

198.1 Ed., § 28:3-110. 
1973 Ed., § 28:3-1.16. 



Historical and Statutory Notes 



Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Key Numbers 

Bills and Notes <^ 153. 

Westlaw Key Number Search: 56kl53 



Library References 

Encyclopedias 

C.J.S. Letters of Credit § 128. 



Notes of Decisions 



Multiple payees I 



1. Multiple payees 

Under Washington D.C. Code, a check drawn 
payable to two payees whose names are separat- 



alternative and, hence, bank was not guilty of 
negligence and conversion in accepting and 
crediting such a check on signature ol only one 
of the payees. D.C.C.E. § 28:3-1 16. Dynalec- 
tron Corp. v. Union First Nat. Bank, 1980, 488 
F.Supp. 868. Banks And Banking <^> 133; Bills 



ed by a virgule is payable to the payees in the And Notes <&=> 120 

§ 28:3-1 1 1 . Place of payment. 

Except as otherwise provided for items in Article 4, an instrument is payable 
at the place of payment stated in the instrument. If no place of payment is 
stated, an instrument is payable at the address of the drawee or maker stated in 
the instrument. If no address is stated, the place of payment is the place of 
business of the drawee or maker. If a drawee or maker has more than one 
place of business, the place of payment is any place of business of the drawee or 
maker chosen by the person entitled to enforce the instrument. If the drawee 
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or maker has no place of business, the place of payment is the residence of the 
drawee or maker. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

If an instrument is payable at a bank in the place of payment, i.e. the bank. The 
the United States, Section 3-5 01 (b)(1) place of presentment of a check is gov- 
states that presentment must be made at erned by Regulation CC § 229.36. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 28*3—1 1 1 ^or legislative history of D.C. Law 10-249, 

see Historical and Statutory Notes following 
§ 28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes @=»154. c j. S . Letters of Credit § 132. 

West! aw Key Number Search: 5 6k 154. 

§ 28:3-112. Interest. 

(a) Unless otherwise provided in the instrument, (i) an instrument is not 
payable with interest, and (ii) interest on an interest-bearing instrument is 
payable from the date of the instrument. 

(b) Interest may be stated in an instrument as a fixed or variable amount of 
money or it may be expressed as a fixed or variable rate or rates. The amount 
or rate of interest may be stated or described in the instrument in any manner 
and may require reference to information not contained in the instrument. If 
an instrument provides for interest, but the amount of interest payable cannot 
be ascertained from the description, interest is payable at the judgment rate in 
effect at the place of payment of the instrument and at the time interest first 
accrues. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1. Under Section 3-1 04(a) the require- of interest is ascertainable by reference to 

ment of a "fixed amount" applies only to the formula or index described or referred 

principal. The amount of interest payable to in the instrument. The last sentence of 

is that described in the instrument. If the subsection (b) replaces subsection (d) of 

description of interest in the instrument former Section 3-1 18. 

does not allow for the amount of interest 2. The purpose of subsection (b) is to 

to be ascertained, interest is payable at the clarify the meaning of "interest" in the 

judgment rate. Hence, if an instrument introductory clause of Section 3-1 04(a). 

calls for interest, the amount of interest It is not intended to validate a provision 

will always be determinable. If a variable for interest in an instrument if that provi- 

rate of interest is prescribed, the amount sion violates other law. 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-112. F° r legislative history of D.C. Law .10-249, 

see Historical and Statutory Notes following 
§ 28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes @=>125. C.J.S. Letters of Credit §§ 84, 100. 

Interest^, 39(1). c j s Consumer CrediL §§ 12 42 45 to 46 

Westlaw Key Number Searches: dok125; aq "-i 

219k8; 219k39(l). 40 ' ^' 

§ 28:3-1 13. Date of instrument. 

(a) An instrument may be antedated or postdated. The date stated deter- 
mines the time of payment if the instrument is payable at a fixed period after 
date. Except as provided in section 28:4-40 1(c), an instrument payable on 
demand is not payable before the date of the instrument. 

(b) If an instrument is undated, its date is the date of its issue or, in the case 
of an unissued instrument, the date it first comes into possession of a holder. 

(Dec. 30, 1963, 77 Stat. 676, Pub. L. 88-243, § 1; Mar. 23 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

This section replaces former Section subject to Section 4-40 1(c) which allows 
3-114. Subsections (1) and (3) of former the payor bank to pay a postdated check 
Section 3-114 are deleted as unnecessary. unless the drawer has notified the bank of 
Section 3-1 13(a) is based in part on sub- the postdating pursuant to a procedure 
section (2) of former Section 3-114. The prescribed in that subsection. With re- 
rule that a demand instrument is not pay- spect to an undated instrument, the date is 
able before the date of the instrument is the date of issue. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 28:3-113. F° r legislative history of D.C. Law 10-249, 

„„.,., ^ , ' c „„ ., „ A see Historical and Statutory Notes following 

1973 Ed., § 28:3-114. §28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes €=>34. c.J.S. Letters of Credit § 14. 

Westlaw Key Number Search: 56k34. 

Motes of Decisions 

Choice of law 1 ty provision of sub-subcontractor, court would 

Limitation of actions 2 apply not the law of the federal forum chosen 

' for sub-subcontractor's suit against subcontract 



1 Choice of law tor ' ^ ut ra tber the law of the jurisdiction having 

In determining whether sub-subcontractor's the more essential contacts with the contract 

assignment to prime contractor of all monies transaction. Fox-Greenwald Sheet Metal Co. v. 

due and to become payable under the sub-sub- Markowitz Bros., Inc., C.A. D.C. .1.971, 452 F.2d 

contract was effective, in view of nonassignabili- 1346, 147 U.S. App. D.C. 14. Assignments ®=> 2 
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2. Limitation of actions statute on the note, but the suit on the note did 

Where prime contractor's cause of action on nM interrupt running of the statute as to prime 

f . , i , ■ , r\ < u contractors claim against subcontractor on the 
note oi sub-subcontractor ripened on October obU dons assigned by sub-subcontractor as se- 
27, 1963, the day after the note matured with- curity [or the note d.C.C.E. § 28:3-122. Fox- 
out payment, and prime contractor's suit Greenwald Sheet Metal Co. v. Markowitz Bros., 
against sub-subcontractor on the note was Inc., C.A.D.C.1971, 452 F.2d 1346, 147 
brought during 1964, action tolled running of U.S.App.D.C, 14. Limitation Of Actions <$=* 126 

§ 28:3-1 14. Contradictory terms of instrument. 

If an instrument contains contradictory terms, typewritten terms prevail over 
printed terms, handwritten terms prevail over both, and words prevail over 
numbers. 

(Dec. 30, 1963, 77 Stat. 677, Pub. L. 88-243, § 1; Mar. 23 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

Section 3-114 replaces subsections (b) 
and (c) of former Section 3-118. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-114. F° r legislative history of D.C, Law 10-249, 

.n-7-iT-j'i; no <, no see Historical and Statutory Notes following 

1973 fcd.,§ 28:3-118. §28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes @* 1 1 6. C.J.S. Letters of Credit § 79. 

Westlaw Key Number Search: 56kl 16. 

§ 28:3-115. Incomplete instrument. 

(a) "Incomplete instrument" means a signed writing, whether or not issued 
by the signer, the contents of which show at the time of signing that it is 
incomplete, but that the signer intended it to be completed by the addition of 
words or numbers. 

(b) Subject to subsection (c) of this section, if an incomplete instrument is an 
instrument under section 28:3-104, it may be enforced according to its terms if 
it is not completed, or according to its terms as augmented by completion. If 
an incomplete instrument is not an" instrument under section 28:3-104, but, 
after completion, the requirements of section 28:3-104 are met, the instrument 
may be enforced according to its terms as augmented by completion. 

(c) If words or numbers are added to an incomplete instrument without 
authority of the signer, there is an alteration of the incomplete instrument 
under section 28:3-407. 

(d) The burden of establishing that words or numbers were added to an 
incomplete instrument without authority of the signer is on the person asserting 
the lack of authority. 

(Dec. 30, 1963, 77 Stat. 676, Pub. L. 88-243, § 1; Mar. 23 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 
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1 . This section generally carries for- 
ward the rules set out in former Section 
3-115. The term "incomplete instrument" 
applies both to an "instrument/' i.e. a 
writing meeting all the requirements of 
Section 3-104, and to a writing intended 
to be an instrument that is signed but lacks 
some element of an instrument. The test 
in both cases is whether the contents show 
that it is incomplete and that the signer 
intended that additional words or numbers 
be added. 

2. If an incomplete instrument meets 
the requirements of Section 3-104 and is 
not completed it may be enforced in accor- 
dance with its terms. Suppose, in the 
following two cases, that a note delivered 
to the payee is incomplete solely because a 
space on the p re-printed note form for the 
due date is not filled in: 

Case #1. If the incomplete instru- 
ment is never completed, the note is 
payable on demand. Section 

3-108(a)(ii). However, if the payee and 
the maker agreed to a due date, the 
maker may have a defense under Sec- 
tion 3-117 if demand for payment is 
made before the due date agreed to by 
the parties. 

Case #2. If the payee completes the 
note be filling in the due date agreed to 
by the parties, the note is payable on the 
due date stated. However, if the due 
date filled in was not the date agreed to 



Uniform Commercial Code Comment 

the note. Section 3-407 governs the 

case. 

Suppose Debtor pays Creditor by giving 
Creditor a check on which the space for 
the name of the payee is left blank. The 
check is an instrument but it is incom- 
plete. The check is enforceable in its in- 
complete form and it is payable to bearer 
because it does not state a payee. Section 
3-1 09(a)(2). Thus, Creditor is a holder of 
the check. Normally in this kind of case 
Creditor would simply fill in the space 
with Creditor's name. When that occurs 
the check becomes payable to the Creditor. 

3. In some cases the incomplete instru- 
ment does not meet the requirements of 
Section 3-104. An example is a check 
with the amount not filled in. The check 
cannot be enforced until the amount is 
filled in. If the payee fills in an amount 
authorized by the drawer the check meets 
the requirements of Section 3-104 and is 
enforceable as completed. If the payee 
fills in an unauthorized amount there is an 
alteration of the check and Section 3-407 
applies. 

4. Section 3-3 02 (a)(1) also bears on 
the problem of incomplete instruments. 
Under that section a person cannot be a 
holder in due course of the instrument if it 
is so incomplete as to call into question its 
validity. Subsection (d) of Section 3-1.15 
is based on the last clause of subsection (2) 



by the parties there is an alteration of of former Section 3-1 15. 
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§ 28:3-1 16. Joint and several liability; contribution. 

(a) Except as otherwise provided in the instrument, 2 or more persons who 
have the same liability on an instrument as makers, drawers, acceptors, 
indorsers who indorse as joint payees, or anomalous indorsers are jointly and 
severally liable in the capacity in which they sign. 

(b) Except as provided in section 28:3-41 9(e) or by agreement of the affected 
parties, a party having joint and several liability who pays the instrument is 
entitled to receive from any party having the same joint and several liability 
contribution in accordance with applicable law. 

(c) Discharge of one party having joint and several liability by a person 
entitled to enforce the instrument does not affect the right under subsection (b) 
of this section of a party having the same joint and several liability to receive 
contribution from the party discharged. 

(Mar. 23 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



1. Subsection (a) replaces subsection 
(e) of former Section 3-1.1.8. Subsection 
(b) states contribution rights of parties 
with joint and several liability by referring 
to applicable law. But subsection (b) is 
subject to Section 3-41 9(e). If one of the 
parties with joint and several liability is an 
accommodation party and the other is the 
accommodated party, Section 3-4 19(e) ap- 
plies. Subsection (c) deals with discharge. 
The discharge of a jointly and severally 
liable obligor does not affect the right of 
other obligors to seek contribution from 
the discharged obligor. 

2. Indorsers normally do not have joint 
and several liability. Rather, an earlier 
indorser has liability to a later indorser. 



But indorsers can have joint and several 
liability in two cases. If an instrument is 
payable to two payees jointly, both payees 
must indorse. The indorsement is a joint 
indorsement and the indorsers have joint 
and several liability and subsection (b) ap- 
plies. The other case is that of two or 
more anomalous indorsers. The term is 
defined in Section 3-205(d). An anoma- 
lous indorsement normally indicates that 
the indorser signed as an accommodation 
party. If more than one accommodation 
party indorses a note as an accommoda- 
tion to the maker, the indorsers have joint 
and several liability and subsection (b) ap- 
plies. 



Prior Codifications 

1981 Ed., § 28:3-116. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Key Numbers 

Bills and Notes ©=> 120. 
Contribution <£=»4. 

Westlaw Key Number Searches: 
96k4. 



Library References 
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C.J.S. Letters of "Credit §§ 81, 83, 249. 



56kl20; 



C.J.S. Contribution §§ 6, 9 to 10. 
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United States Supreme Court 

Joint and several liability, Securities fraud, implied private right of 

Liability of nonsettling defendants, admi- action, implied right to contribution 

ralty, see McDermott, Inc. v. AmClyde, from joint tortfeasors, see Musick, Pee.l- 

U, S.Tex. 1994, 114 S.Ct. 1461, 511 U.S. er & Garrett v. Employers Ins. of Wau- 

202, 128 L.Ed.2d 148, on remand 38 sau, U.S.Cal.1993, 113 S.Ct. 2085, 508 

F.3d 759. U.S. 286, 124 L.Ed. 2d 194. 

Notes of Decisions 

In general 1 alternative and, hence, bank was not guilty of 

negligence and conversion in accepting and 

crediting such a check on signature of only one 

1. In general of the payees. D.C.C.E. § 28:3-1 16. Dynalec- 

Under Washington D.C, Code, a check drawn tron Corp. v. Union First Nat. Bank, 1980, 488 

payable to two payees whose names are separat- F.Supp. 868. Banks And Banking <£>=> 133; Bills 

ed by a virgule is payable to the payees in the And Notes <$=> 120 

§ 28:3— 1 17. Other agreements affecting instrument. 

Subject to applicable law regarding exclusion of proof of contemporaneous 
or previous agreements, the obligation of a party to an instrument to pay the 
instrument may be modified, supplemented, or nullified by a separate agree- 
ment of the obligor and a person entitled to enforce the instrument, if the 
instrument is issued or the obligation is incurred in reliance on the agreement 
or as part of the same transaction giving rise to the agreement. To the extent 
an obligation is modified, supplemented, or nullified by an agreement under 
this section, the agreement is a defense to the obligation. 

(Dec. 30, 1963, 77 Stat 677, Pub. L. 88-243, § 1; Mar. 23 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

.1. The separate agreement might be a gation of Y to pay the note. This case is 
security agreement or mortgage or it essentially similar to a case in which a 
might be an agreement that contradicts maker of a note is induced to sign the note 
the terms of the instrument. For example, by fraud of the holder. Although the 
a person may be induced to sign an instru- agreement that Y not be liable on the note 
ment under an agreement that the signer unless Z also signs may not have been 
will not be liable on the instrument unless fraudulently made, a subsequent attempt 
certain conditions are met. Suppose X by Creditor to require Y to pay the note in 
requested credit from Creditor who is will- violation of the agreement is a bad faith 
ing to give the credit only if an acceptable act. Section 3-117, in treating the agree- 
accommodation party will sign the note of ment as a defense, allows Y to assert the 
X as co-maker. Y agrees to sign as co- agreement against Creditor, but the de- 
maker on the condition that Creditor also fense would not be good against a subse- 
obtain the signature of Z as co-maker. quent holder in due course of the note that 
Creditor agrees and Y signs as co-maker took it without notice of the agreement. If 
with X. Creditor fails to obtain the signa- there cannot be a holder in due course 
ture of Z on the note. Under Sections because of Section 3-1 06(d), a subsequent 
3-412 and 3-4 19(b), Y is obliged to pay the holder that took the note in good faith, for 
note, but Section 3-117 applies. In this value and without knowledge of the agree- 
case, the agreement modifies the terms of ment would not be able to enforce the 
the note by stating a condition to the obli- liability of Y. This result is consistent with 
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the risk that a holder not in due course die jurisdiction pursuant to Section 1-103. 

takes with respect to fraud in inducing Thus, in the case discussed in Comment 1, 

issuance of an instrument. whether Y is permitted to prove the condi- 

2. The effect of merger or integration tion to Y's obligation to pay the note is 

clauses to the effect that a writing is in- determined by that law. Moreover, noth- 

tended to be the complete and exclusive ing in this section is intended to validate 

statement of the terms of the agreement or an agreement which is fraudulent or void 

that the agreement is not subject to condi- as against public policy, as in the case of a 

tions is left to the supplementary law of note given to deceive a bank examiner. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-117. For legislative history of D.C. Law 10-249, 

, rt „^ T 'c „ n ttn see Historical and Statutory Notes following 

1973 Rd., § 28:3-119. §28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes &=> 134, 165. c.J.S. Letters of Credit §§ 104, 127, 135 to 

Westlaw Key Number Searches: 56kl34; 135 ]3g 

56kl65. 

§ 28:3-118. Statute of limitations. 

(a) Except as provided in subsection (e) of this section, an action to enforce 
the obligation of a party to pay a note payable at a definite time must be 
commenced within 6 years after the due date or dates stated in the note, or, if a 
due date is accelerated, within 6 years after the accelerated due date. 

(b) Except as provided in subsection (d) or (e) of this section, if demand for 
payment is made to the maker of a note payable on demand, an action to 
enforce the obligation of a party to pay the note must be commenced within 6 
years after the demand. If no demand for payment is made to the maker, an 
action to enforce the note is barred if neither principal nor interest on the note 
has been paid for a continuous period of 10 years. 

(c) Except as provided in subsection (d) of this section, an action to enforce 
the obligation of a party to an unaccepted draft to pay the draft must be 
commenced within 3 years after dishonor of the draft or 10 years after the date 
of the draft, whichever period expires first. 

(d) An action to enforce the obligation of the acceptor of a certified check or 
the issuer of a teller's check, cashier's check, or traveler's check must be 
commenced within 3 years after demand for payment is made to the acceptor 
or issuer, as the case may be. 

(e) An action to enforce the obligation of a party to a certificate of deposit to 
pay the instrument must be commenced within 6 years after demand for 
payment is made to the maker, but if the instrument states a due date and the 
maker is not required to pay before that date, the 6-year period begins when a 
demand for payment is in effect and the due date has passed. 

(f) An action to enforce the obligation of a party to pay an accepted draft, 
other than a certified check, must be commenced (i) within 6 years after the 
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due date or dates stated in the draft or acceptance if the obligation of the 
acceptor is payable at a definite time, or (ii) within 6 years after the date of the 
acceptance if the obligation of the acceptor is payable on demand. 

(g) Unless governed by other law regarding claims for indemnity or contribu- 
tion, an action (i) for conversion of an instrument, for money had and received, 
or like action based on conversion, (ii) for breach of warranty, or (iii) to enforce 
an obligation, duty, or right arising under this article and not governed by this 
section must be commenced within 3 years after the cause of action accrues. 

(Mar. 23 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



1. Section 3-118 differs from former 
Section 3-122, which states when a cause 
of action accrues on an instrument. Sec- 
tion 3-1 18 does not define when a cause of 
action accrues. Accrual of a cause of ac- 
tion is stated in other sections of Article 3 
such as those that state the various obli- 
gations of parties to an instrument. The 
only purpose of Section 3-1 1 8 is to define 
the time within which an action to enforce 
an obligation, duty, or right arising under 
Article 3 must be commenced. Section 
3-118 does not attempt to state all rules 
with respect to a statute of limitations. 
For example, the circumstances under 
which the running of a limitations period 
may be tolled is left to other law pursuant 
to Section 1-103. 

2. The first six subsections apply to ac- 
tions to enforce an obligation of any party 
to an instrument to pay the instrument. 
This changes present law in that indorsers 
who may become liable on an instrument 
after issue are subject to a period of limita- 
tions running from the same date as that 
of the maker or drawer. Subsections (a) 
and (b) apply to notes. If the note is 
payable at a definite time, a six-year limi- 
tations period starts at the due date of the 
note, subject to prior acceleration. If the 
note is payable on demand, there are two 
limitations periods. Although a note pay- 
able on demand could theoretically be 
called a day after it was issued, the normal 
expectation of the parties is that the note 
will remain outstanding until there is some 
reason to call it. If the law provides that 
the limitations period does not start until 
demand is made, the cause of action to 



enforce it may never be barred. On the 
other hand, if the limitations period starts 
when demand for payment may be made, 
i.e. at any time after the note was issued, 
the payee of a note on which interest or 
portions of principal are being paid could 
lose the right to enforce the note even 
though it was treated as a continuing obli- 
gation by the parties. Some demand notes 
are not enforced because the payee has 
forgiven the debt. This is particularly true 
in family and other noncommercial trans- 
actions. A demand note found after the 
death of the payee may be presented for 
payment many years after it was issued. 
The maker may be a relative and it may be 
difficult to determine whether the note 
represents a real or a forgiven debt. Sub- 
section (b) is designed to bar notes that no 
longer represent a claim to payment and 
to require reasonably prompt action to en- 
force notes on which there is default. If a 
demand for payment is made to the mak- 
er, a six-year limitations period starts to 
run when demand is made. The second 
sentence of subsection (b) bars an action 
to enforce a demand note if no demand 
has been made on the note and no pay- 
ment of interest or principal has been 
made for a continuous period of 10 years. 
This covers the case of a note that does not 
bear interest or a case in which interest 
due on the note has not been paid. This 
kind of case is likely to be a family transac- 
tion in which a failure to demand payment 
may indicate that the holder did not intend 
to enforce the obligation but neglected to 
destroy the note. A limitations period that 
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bars stale claims in this kind of case is 
appropriate if the period is relatively long. 

3. Subsection (c) applies primarily to 
personal uncertified checks. Checks are 
payment instruments rather than credit in- 
struments. The limitations period expires 
three years after the date of dishonor or 10 
years after the date of the check, whichev- 
er is earlier. Teller's checks, cashier's 
checks, certified checks, and traveler's 
checks are treated differently under sub- 
section (d) because they are commonly 
treated as cash equivalents. A great delay 
in presenting a cashier's check for pay- 
ment in most cases will occur because the 
check was mislaid during that period. 
The person to whom traveler's checks are 
issued may hold them indefinitely as a safe 
form of cash for use in an emergency. 
There is no compelling reason for barring 
the claim of the owner of the cashier's 
check or traveler's check. Under subsec- 
tion (d) the claim is never barred because 
the three-year limitations period does not 
start to run until demand for payment is 
made. The limitations period in subsec- 
tion (d) in effect applies only to cases in 
which there is a dispute about the legiti- 
macy of the claim of the person demand- 
ing payment. 

4. Subsection (e) covers certificates of 
deposit. The limitations period of six 
years doesn't start to run until the deposi- 
tor demands payment. Most certificates 
of deposit are payable on demand even if 
they state a due date. The effect of a 
demand for payment before maturity is 



usually that the bank will pay, but that a 
penalty will be assessed against the deposi- 
tor in the form of a reduction in the 
amount of interest that is paid. Subsec- 
tion (e) also provides for cases in which 
the bank has no obligation to pay until the 
due date. In that case the limitations peri- 
od doesn't start to run until there is a 
demand for payment in effect and the due 
date has passed. 

5. Subsection (f) applies to accepted 
drafts other than certified checks. When a 
draft is accepted it is in effect turned into 
a note of the acceptor. In almost all cases 
the acceptor will agree to pay at a definite 
time. Subsection (f) states that in that 
case the six-year limitations period starts 
to run on the due date. In the rare case in 
which the obligation of the acceptor is 
payable on demand, the six-year limita- 
tions period starts to run at the date of the 
acceptance. 

6. Subsection (g) covers warranty and 
conversion cases and other actions to en- 
force obligations or rights arising under 
Article 3. A three-year period is stated 
and subsection (g) follows general law in 
stating that the period runs from the time 
the cause of action accrues. Since the 
traditional term "cause of action" may 
have been replaced in some states by 
"claim for relief" or some equivalent term, 
the words "cause of action" have been 
bracketed to indicate that the words may 
be replaced by an appropriate substitute to 
conform to local practice. 



Prior Codifications 

1981 Ed., § 28:3-11* 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Key Numbers 

Bills and Notes C=>445. 
Westlaw Kev Number Search: 



56k445. 



Library References 

Encyclopedias 

C..T.S. Letters of Credit § 257. 
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Motes of Decisions 

Nature, validity and construction of statutes of action, sub-subcontractor's suit arrested statute 

limitation 1 of limitations, not only for itself, but also upon 

Tolling of limitations period 2 prime contractor's intervention. Fed. Rules Civ. 

— Proc. rule 17(a), 28 U.S.C.A. Fox-Greenwald 

1. Nature, validity and construction of stat- Sheet Meta] Co - v - Markowitz Bros., Inc., 

utes of limitation C.A.D.C.1971, 452 F.2d 1346, 147 U.S.App.D.C. 

Statutes of limitation are statutes of repose; 14 - Limitation Of Actions <&=> 124 

their purpose is to quiet stale controversies, the Where prime contractor's cause of action on 

evidence as to which may be eroded by time. note of sub-subcontractor ripened on October 

Fox-Greenwald Sheet Metal Co. v. Markowitz 27, 1963, the day after the note matured witb- 

Bros., Inc., C.A.D.C.1971, 452 F.2d 1346, 147 out payment, and prime contractor's suit 

U.S.App.D.C. 14. Limitation Of Actions <£=> 1 against sub-subcontractor on the note was 

2. Tolling of limitations period brought during 1964, action tolled running of 
Where sub-subcontractor which had made as- statute on the note ' but the suit on the note did 

signment to prime contractor of all monies due not interrupt running of the statute as to prime 
and to become due under sub-subcontract and contractor's claim against subcontractor on the 
sub-subcontractor instituted suit against sub- obligations assigned by sub-subcontractor as se- 
contractor, within limitation period, on the curity for the note. D.C.C.E. § 28:3-122. Fox- 
same claim that had previously been assigned to Greenwald Sheet Metal Co. v. Markowitz Bros., 
prime contractor, and prime contractor inter- Inc., C.A.D.C.1971, 452 F.2d 1346, 147 
vened by leave of court in sub-subcontractor's U.S.App.D.C. 14. Limitation Of Actions <£=> 126 

§ 28:3-1 19. Notice of right to defend action. 

In an action for breach of an obligation for which a third person is 
answerable over pursuant to this article or Article 4, the defendant may give the 
third person written notice of the litigation, and the person notified may then 
give similar notice to any other person who is answerable over. If the notice 
states (i) that the person notified may come in and defend and (ii) that failure to 
do so will bind the person notified in an action later brought by the person 
giving the notice as to any determination of fact common to the 2 litigations, 
the person notified is so bound unless after seasonable receipt of the notice the 
person notified does come in and defend. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

This section is a restatement of former 
Section 3-803. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 283-119 For legislative history of D.C. Law 10-249, 

see Historical and Statutory Notes following 
§ 28:3-101. 



Part 2. Negotiation , Transfer, and Indorsement. 

§ 28:3-201. Negotiation. 

(a) "Negotiation" means a transfer of possession, whether voluntary or 
involuntary, of an instrument by a person other than the issuer to a person who 
thereby becomes its holder. 
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(b) Except for negotiation by a remitter, if an instrument is payable to an 
identified person, negotiation requires transfer of possession of the instrument 
and its indorsement by the holder. If an instrument is payable to bearer, it 
may be negotiated by transfer of possession alone. 



(Dec. 30, 1963, 77 Stat. 
§ 2(d), 42 DCR467.) 



678, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 



Uniform Commercial Code Comment 



1. Subsections (a) and (b) are based in 
part on subsection (1) of former Section 
3-202. A person can become holder of an 
instrument when the instrument is issued 
to that person, or the status of holder can 
arise as the result of an event that occurs 
after issuance. "Negotiation" is the term 
used in Article 3 to describe this post- 
issuance event. Normally, negotiation oc- 
curs as the result of a voluntary transfer of 
possession of an instrument by a holder to 
another person who becomes the holder as 
a result of the transfer. Negotiation al- 
ways requires a change in possession of 
the instrument because nobody can be a 
holder without possessing the instrument, 
either directly or through an agent. But 
in some cases the transfer of possession is 
involuntary and in some cases the person 
transferring possession is not a holder. In 
defining "negotiation" former Section 
3-202(1) used the word "transfer," an un- 
defined term, and "delivery," defined in 
Section 1-201(14) to mean voluntary 
change of possession. Instead, subsec- 
tions (a) and (b) use the term "transfer of 
possession" and, subsection (a) states that 
negotiation can occur by an involuntary 
transfer of possession. For example, if an 
instrument is payable to bearer and it is 
stolen by Thief or is found by Finder, Thief 
or Finder becomes the holder of the in- 
strument when possession is obtained. In 
this case there is an involuntary transfer of 
possession that results in negotiation to 
Thief or Finder. 



2. In most cases negotiation occurs by 
a transfer of possession by a holder or 
remitter. Remitter transactions usually 
involve a cashier's or teller's check. For 
example, Buyer buys goods from Seller 
and pays for them with a cashier's check 
of Bank that Buyer buys from Bank. The 
check is issued by Bank when it is deliv- 
ered to Buyer, regardless of whether the 
check is payable to Buyer or to Seller. 
Section 3-1 05(a). If the check is payable 
to Buyer, negotiation to Seller is done by 
delivery of the check to Seller after it is 
indorsed by Buyer. It is more common, 
however, that the check when issued will 
be payable to Seller. In that case Buyer is 
referred to as the "remitter." Section 
3-103(a)(l 1). The remitter, although not 
a party to the check, is the owner of the 
check until ownership is transferred to 
Seller by delivery. This transfer is a nego- 
tiation because Seller becomes the holder 
of the check when Seller obtains posses- 
sion. In some cases Seller may have acted 
fraudulently in obtaining possession of the 
check. In those cases Buyer may be enti- 
tled to rescind the transfer to Seller be- 
cause of the fraud and assert a claim of 
ownership to the check under Section 
3-306 against Seller or a subsequent trans- 
feree of the check. Section 3-2 02(b) pro- 
vides for rescission of negotiation, and that 
provision applies to rescission by a remit- 
ter as well as by a holder. 

3. Other sections of Article 3 may mod- 
ify the rule stated in the first sentence of 
subsection (b). See for example, Sections 
3-404, 3-405 and 3-406. 
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Prior Codifications 

1981 Ed., § 28:3-201. 
1973 Ed., § 28:3-202. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Key Numbers 

Bills and Notes <s=»169, 183, 184, 210. 
Westlaw Key Number Searches: 56kl69; 
56k 183; 56kl84; 56k210. 



Library References 

Encyclopedias 

C.J.S. Letters of Credit §§ 139, 143, 145 to 
147, 149, 159. 



Indorsement 1 



1. Indorsement 

Physical holder of unendorsed note drawn to 
order is not a "holder in due course." 
D.C.Code 1981, § 28:3-302. Big Builders, Inc. 
v. Israel, 1998, 709 A.2d 74. Bills And Notes 
<$=> 170, 220, 330 

Signature on separate unattached paper is not 
an "indorsement" of the commercial paper. 



Notes of Decisions 

D.C.Code 1981, § 28:3-204(a). Big Builders, 
Inc. v. Israel, 1998, 709 A.2d 74. Bills And 
Notes <&> 1 83 

Indorsement on separate paper, called an "al- 
longe," may be used only when there is no room 
for indorsement on instrument itself. Big 
Builders, Inc. v. Israel, 1998, 709 A. 2d 74. 
Bills And Notes <£=> 183 



§ 28:3-202. Negotiation subject to rescission. 

(a) Negotiation is effective even if obtained (i) from an infant, a corporation 
exceeding its powers, or a person without capacity, (ii) by fraud, duress, or 
mistake, or (hi) in breach of duty or as part of an illegal transaction. 

(b) To the extent permitted by other law, negotiation may be rescinded or 
may be subject to other remedies, but those remedies may not be asserted 
against a subsequent holder in due course or a person paying the instrument in 
good faith and without knowledge of facts that are a basis for rescission or 
other remedy. 

(Dec. 30, 1963, 77 Stat. 678, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249. 
§ 2(d), 42 DCR 467.) 



1. This section is based on former Sec- 
tion 3-207. Subsection (2) of former Sec- 
tion 3-207 prohibited rescission of a nego- 
tiation against holders in due course. 
Subsection (b) of Section 3-202 extends 
this protection to payor banks. 

2. Subsection (a) applies even though 
the lack of capacity or the illegality, is of a 
character which goes to the essence of the 
transaction and makes it entirely void. It 
is inherent in the character of negotiable 
instruments that any person in possession 
of an instrument which by its terms is 
payable to that person or to bearer is a 



Uniform Commercial Code Comment 

holder and may be dealt with by anyone as 
a holder. The principle finds its most ex- 
treme application in the well settled rule 
that a holder in due course may take the 
instrument even from a thief and be pro- 
tected against the claim of the rightful 
owner. The policy of subsection (a) is that 
any person to whom an instrument is ne- 
gotiated is a holder until the instrument 
has been recovered from that person's pos- 
session. The remedy of a person with a 
claim to an instrument is to recover the 
instrument by replevin or otherwise; to 
impound it or to enjoin its enforcement, 
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collection or negotiation; to recover its 
proceeds from the holder; or to intervene 
in any action brought by the holder 
against the obligor. As provided in Sec- 
tion 3-3 05(c), the claim of the claimant is 
not a defense to the obligor unless the 
claimant defends the action. 

3. There can be no rescission or other 
remedy against a holder in due course or a 
person who pays in good faith and without 
notice, even though the prior negotiation 
may have been fraudulent or illegal in its 
essence and entirely void. As against any 



other party the claimant may have any 
remedy permitted by law. This section is 
not intended to specify what that remedy 
may be, or to prevent any court from im- 
posing conditions or limitations such as 
prompt action or return of the consider- 
ation received. All such questions are left 
to the law of the particular jurisdiction. 
Section 3-202 gives no right that would 
not otherwise exist. The section is intend- 
ed to mean that any remedies afforded by 
other law are cut off only by a holder in 
due course. 
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In general 1 



1. In general 

Putative settlor who, in oral declarations to 
sister-in-law and in letters executed in sister-in- 
law's presence, imperatively and unambiguous- 
ly designated daughter as beneficiary, appointed 
sister-in-law as trustee, and identified endorsed 



checks as trust property, who simultaneously 
unconditionally negotiated checks to sister-in- 
law, and who later surrendered key to sister-in- 
law's house, adequately manifested his intention 
to create trust and complied with formalities 
necessary to bring about such result. D.C. Code 
1981, §§ 28:3-201 et seq., 28:3-202, 
28:3-204(2). Cabaniss v. Cabaniss, 1983, 464 
A.2d 87. Trusts <S=» 25(1) 



§ 28:3—203. Transfer of instrument; rights acquired by transfer. 

(a) An instrument is transferred when it is delivered by a person other than 
its issuer for the purpose of giving to the person receiving delivery the right to 
enforce the instrument. 

(b) Transfer of an instrument, whether or not the transfer is a negotiation, 
vests in the transferee any right of the transferor to enforce the instrument, 
including any right as a holder in due course, but the transferee cannot acquire 
rights of a holder in due course by a transfer, directly or indirectly, from a 
holder in due course if the transferee engaged in fraud or illegality affecting the 
instrument, 

(c) Unless otherwise agreed, if an instrument is transferred for value and the 
transferee does not become a holder because of lack of indorsement by the 
transferor, the transferee has a specifically enforceable right to the unqualified 
indorsement of the transferor, but negotiation of the instrument does not occur 
until the indorsement is made. 
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(d) If a transferor purports to transfer less than the entire instrument, 
negotiation of the instrument does not occur. In this case, the transferee 
obtains no rights under this article and has only the rights of a partial assignee. 

(Dec. 30, 1963, 77 Stat. 678, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 



1 . Section 3-203 is based on former 
Section 3-201 which stated that a transfer- 
ee received such rights as the transferor 
had. The former section was confusing 
because some rights of the transferor are 
not vested in the transferee unless the 
transfer is a negotiation. For example, a 
transferee that did not become the holder 
could not negotiate the instrument, a right 
that the transferor had. Former Section 
3-201 did not define "transfer." Subsec- 
tion (a) defines transfer by limiting it to 
cases in which possession of the instru- 
ment is delivered for the purpose of giving 
to the person receiving delivery the right 
to enforce the instrument. 

Although transfer of an instrument 
might mean in a particular case that title 
to the instrument passes to the transferee, 
that result does not follow in all cases. 
The right to enforce an instrument and 
ownership of the instrument are two dif- 
ferent concepts. A thief who steals a 
check payable to bearer becomes the hold- 
er of the check and a person entitled to 
enforce it, but does not become the owner 
of the check. If the thief transfers the 
check to a purchaser the transferee ob- 
tains the right to enforce the check. If the 
purchaser is not a holder in due course, 
the owner's claim to the check may be 
asserted against the purchaser. Owner- 
ship rights in instruments may be deter- 
mined by principles of the law of property, 
independent of Article 3, which do not 
depend upon whether the instrument was 
transferred under Section 3-203. More- 
over, a person who has an ownership right 
in an instrument might not be a person 
entitled to enforce the instrument. For 
example, suppose X is the owner and hold- 
er of an instrument payable to X. X sells 
the instrument to Y but is unable to deliver 
immediate possession to Y. Instead, X 



signs a document conveying all of X's 
right, title, and interest in the instrument 
to Y. Although the document may be ef- 
fective to give Y a claim to ownership of 
the instrument, Y is not a person entitled 
to enforce the instrument until Y obtains 
possession of the instrument. No transfer 
of the instrument occurs under Section 
3-203 (a) until it is delivered to Y. 

An instrument is a reified right to pay- 
ment. The right is represented by the 
instrument itself. The right to payment is 
transferred by delivery of possession of the 
instrument "by a person other than its 
issuer for the purpose of giving to the 
person receiving delivery the right to en- 
force the instrument/' The quoted phrase 
excludes issue of an instrument, defined in 
Section 3-105, and cases in which a deliv- 
ery of possession is for some purpose other 
than transfer of the right to enforce. For 
example, if a check is presented for pay- 
ment by delivering the check to the draw- 
ee, no transfer of the check to the drawee 
occurs because there is no intent to give 
the drawee the right to enforce the check. 

2. Subsection (b) states that transfer 
vests in the transferee any right of the 
transferor to enforce the instrument "in- 
cluding any right as a holder in due 
course." If the transferee is not a holder 
because the transferor did not indorse, the 
transferee is nevertheless a person entitled 
to enforce the instrument under Section 
3-301 if the transferor was a holder at the 
time of transfer. Although the transferee 
is not a holder, under subsection (b) the 
transferee obtained the rights of the trans- 
feror as holder. Because the transferee's 
rights are derivative of the transferor's 
rights, those rights must be proved. Be- 
cause the transferee is not a holder, there 
is no presumption under Section 3-308 
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that the transferee, by producing the in- 
strument, is entitled to payment. The in- 
strument, by its terms, is not payable to 
the transferee and the transferee must ac- 
count for possession of the unindorsed in- 
strument by proving the transaction 
through which the transferee acquired, it. 
Proof of a transfer to the transferee by a 
holder is proof that the transferee has ac- 
quired the rights of a holder. At that point 
the transferee is entitled to the presump- 
tion under Section 3-308. 

Under subsection (b) a holder in due 
course that transfers an instrument trans- 
fers those rights as a holder in due course 
to the purchaser. The policy is to assure 
the holder in due course a free market for 
the instrument. There is one exception to 
this rule stated in the concluding clause of 
subsection (b). A person who is party to 
fraud or illegality affecting the instrument 
is not permitted to wash the instrument 
clean by passing it into the hands of a 
holder in due course and then repurchas- 
ing it. 

3. Subsection (c) applies only to a 
transfer for value. It applies only if the 
instrument is payable to order or specially 
indorsed to the transferor. The transferee 
acquires, in the absence of a contrary 
agreement, the specifically enforceable 
right to the indorsement of the transferor. 
Unless otherwise agreed, it is a right to the 
general indorsement of the transferor with 
full liability as indorser, rather than to an 
indorsement without recourse. The ques- 
tion may arise if the transferee has paid in 
advance and the indorsement is omitted 
fraudulently or through oversight. A 
transferor who is willing to indorse only 
without recourse or unwilling to indorse at 
all should make those intentions clear be- 
fore transfer. The agreement of the trans- 
feree to take less than an unqualified in- 
dorsement need not be an express one, 
and the understanding may be implied 
from conduct, from past practice, or from 
the circumstances of the transaction. 
Subsection (c) provides that there is no 
negotiation of the instrument until the in- 
dorsement by the transferor is made. Un- 



til that time the transferee does not be- 
come a holder, and if earlier notice of a 
defense or claim is received, the transferee 
does not qualify as a holder in due course 
under Section 3-302. 

4. The operation of Section 3-203 is 
illustrated by the following cases. In each 
case Payee, by fraud, induced Maker to 
issue a note to Payee. The fraud is a 
defense to the obligation of Maker to pay 
the note under Section 3-3 05 (a)(2). 

Case #/. Payee negotiated the note 
to X who took as a holder in due course. 
After the instrument became overdue X 
negotiated the note to Y who had notice 
of the fraud. Y succeeds to X's rights as 
a holder in due course and takes free of 
Maker's defense of fraud. 

Case #2. Payee negotiated the note 
to X who took as a holder in due course. 
Payee then repurchased the note from X. 
Payee does not succeed to X's rights as a 
holder in due course and is subject to 
Maker's defense of fraud. 

Case #3. Payee negotiated the note 
to X who took as a holder in due course. 
X sold the note to Purchaser who re- 
ceived possession. The note, however, 
was indorsed to X and X failed to in- 
dorse it. Purchaser is a person entitled 
to enforce the instrument under Section 
3-301 and succeeds to the rights of X as 
holder in due course. Purchaser is not 
a holder, however, and under Section 
3-308 Purchaser will have to prove the 
transaction with X under which the 
rights of X as holder in due course were 
acquired. 

Case #4. Payee sold the note to Pur- 
chaser who took for value, in good faith 
and without notice of the defense of 
Maker. Purchaser received possession 
of the note but Payee neglected to in- 
dorse it. Purchaser became a person 
entitled to enforce the instrument but 
did not become the holder because of 
the missing indorsement. If Purchaser 
received notice of the defense of Maker 
before obtaining the indorsement of Pay- 
ee, Purchaser cannot become a holder in 
due course because at the time notice 
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was received the note had not been ne- 
gotiated to Purchaser. If indorsement 
by Payee was made after Purchaser re- 
ceived notice, Purchaser had notice of 
the defense when it became the holder. 
5. Subsection (d) restates former Sec- 
tion 3-202(3). The cause of action on an 
instrument cannot be split. Any indorse- 
ment which purports to convey to any 
party less than the entire amount of the 
instrument is not effective for negotiation. 
This is true of either "Pay A one-half/' or 
"Pay A two-thirds and B one-third." Nei- 
ther A nor B becomes a holder. On the 



other hand an indorsement reading merely 
"Pay A and B" is effective, since it trans- 
fers the entire cause of action to A and B 
as tenants in common. An indorsement 
purporting to convey less than the entire 
instrument does, however, operate as a 
partial assignment of the cause of action. 
Subsection (d) makes no attempt to state 
the legal effect of such an assignment, 
which is left to other law. A partial as- 
signee of an instrument has rights only to 
the extent the applicable law gives rights, 
either at law or in equity, to a partial 
assignee. 
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Nonnegotiable instruments 



! . Nonnegotiable instruments 

Where money orders were made "payable to" 
named payee and were not "payable to order or 
to bearer" they were not negotiable. D.C.C.E. 
§ 28:3-104(1) (d). Nation-Wide Check Corp. v. 
Banks (App. 1969) 260 A.2d 367. Bills And 
Notes ©=> 147 

Bank in which payee deposited non-negotia- 
ble money orders had no greater rights than the 
payee. D.C.C.E. § 28:3-201(1). Nation-Wide 



Check Corp. v. Banks (App. 1969) 260 A.2d 367. 
Bills And Notes ^ 313 

Where payee transferred nonnegotiable mon- 
ey orders, transferee, although not holder in due 
course, could establish case against payor, 
which had stopped payment on the money or- 
ders, by production of instruments and burden 
of proving want of consideration or other de- 
fense was upon payor. D.C.C.E. §§ 28:3-306, 
28:3-307(2), 28:3-805. Nation-Wide Check 
Corp. v. Banks (App. 1969) 260 A.2d 367. Bills 
And Notes ©=> 493(3), 516 



§ 28:3-204. Indorsement. 

(a) "Indorsement" means a signature, other than that of a signer as maker, 
drawer, or acceptor, that alone or accompanied by other words is made on an 
instrument for the purpose of (i) negotiating the instrument, (ii) restricting 
payment of the instrument, or (iii) incurring indorsees liability on the instru- 
ment, but regardless of the intent of the signer, a signature and its accompany- 
ing words is an indorsement unless the accompanying words, terms of the 
instrument, place of the signature, or other circumstances unambiguously 
indicate that the signature was made for a purpose other than indorsement. 
For the purpose of determining whether a signature is made on an instrument, 
a paper affixed to the instrument is a part of the instrument. 
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(b) "Indorser" means a person who makes an indorsement. 

(c) For the purpose of determining whether the transferee of an instrument is 
a holder, an indorsement that transfers a security interest in the instrument is 
effective as an unqualified indorsement of the instrument. 

(d) If an instrument is payable to a holder under a name that is not the name 
of the holder, indorsement may be made by the holder in the name stated in the 
instrument or in the holder's name or both, but signature in both names may be 
required by a person paying or taking the instrument for value or collection. 

(Dec. 30, 1963, 77 Stat 678, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DOR 467.) 

Uniform Commercial Code Comment 



1. Subsection (a) is a definition of "in- 
dorsement," a term which was not defined 
in former Article 3. Indorsement is de- 
fined in terms of the purpose of the signa- 
ture. If a blank or special indorsement is 
made to give rights as a holder to a trans- 
feree the indorsement is made for the pur- 
pose of negotiating the instrument. Sub- 
section (a)(i). If the holder of a check has 
an account in the drawee bank and wants 
to be sure that payment of the check will 
be made by credit to the holder's account, 
the holder can indorse the check by sign- 
ing the holder's name with the accompa- 
nying words "for deposit only" before pre- 
senting the check for payment to the 
drawee bank. In that case the purpose of 
the quoted words is to restrict payment of 
the instrument. Subsection (a)(ii). If X 
wants to guarantee payment of a note 
signed by Y as maker, X can do so by 
signing X's name to the back of the note as 
an indorsement. This indorsement is 
known as an anomalous indorsement 
(Section 3-205(d)) and is made for the 
purpose of incurring indorser's liability on 
the note. Subsection (a)(iii). In some 
cases an indorsement may serve more 
than one purpose. For example, if the 
holder of a check deposits it to the hold- 
er's account in a depositary bank for col- 
lection and indorses the check by signing 
the holder's name with the accompanying 
words "for deposit only" the purpose of 
the indorsement is both to negotiate the 
check to the depositary bank and to re- 
strict payment of the check. 



The "but" clause of the first sentence of 
subsection (a) elaborates on former Sec- 
tion 3-402. In some cases it may not be 
clear whether a signature was meant to be 
that of an indorser, a party to the instru- 
ment in some other capacity such as draw- 
er, maker or acceptor, or a person who 
was not signing as a party. The general 
rule is that a signature is an indorsement if 
the instrument does not indicate an unam- 
biguous intent of the signer not to sign as 
an indorser. Intent may be determined by 
words accompanying the signature, the 
place of signature, or other circumstances. 
For example, suppose a depositary bank 
gives cash for a check properly indorsed 
by the payee. The bank requires the pay- 
ee's employee to sign the back of the check 
as evidence that the employee received the 
cash. If the signature consists only of the 
initials of the employee it is not reasonable 
to assume that it was meant to be an 
indorsement. If there was a full signature 
but accompanying words indicated that it 
was meant as a receipt for the cash given 
for the check, it is not an indorsement. If 
the signature is not qualified in any way 
and appears in the place normally used for 
indorsements, it may be an indorsement 
even though the signer intended the signa- 
ture to be a receipt. To take another ex- 
ample, suppose the drawee of a draft signs 
the draft on the back in the space usually 
used for indorsements. No words accom- 
pany the signature. Since the drawee has 
no reason to sign a draft unless the intent 
is to accept the draft, the signature is 
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effective as an acceptance. Custom and 
usage may be used to determine intent. 
For example, by long-established custom 
and usage, a signature in the lower right 
hand corner of an instrument indicates an 
intent to sign as the maker of a note or the 
drawer of a draft. Any similar clear indi- 
cation of an intent to sign in some other 
capacity or for some other purpose may 
establish that a signature is not an indorse- 
ment. For example, if the owner of a 
traveler's check countersigns the check in 
the process of negotiating it, the counter- 
signature is not an indorsement. The 
countersignature is a condition to the is- 
suer's obligation to pay and its purpose is 
to provide a means of verifying the identity 
of the person negotiating the traveler's 
check by allowing comparison of the spe- 
cimen signature and the countersignature. 
The countersignature is not necessary for 
negotiation and the signer does not incur 
indorser's liability. See Comment 2 to 
Section 3-106. 

The last sentence of subsection (a) is 
based on subsection (2) of former Section 
3-202. An indorsement on an allonge is 
valid even though there is sufficient space 
on the instrument for an indorsement. 

2. Assume that Payee indorses a note 
to Creditor as security for a debt. Under 
subsection (b) of Section 3-203 Creditor 
takes Payee's rights to enforce or transfer 



the instrument subject to the limitations 
imposed by Article 9. Subsection (c) of 
Section 3-204 makes clear that Payee's 
indorsement to Creditor, even though it 
mentions creation of a security interest, is 
an unqualified indorsement that gives to 
Creditor the right to enforce the note as its 
holder. 

3. Subsection (d) is a restatement of 
former Section 3-203. Section 3-1 10(a) 
states that an instrument is payable to the 
person intended by the person signing as 
or in the name or behalf of the issuer even 
if that person is identified by a name that 
is not the true name of the person. In 
some cases the name used in the instru- 
ment is a misspelling of the correct name 
and in some cases the two names may be 
entirely different. The payee may indorse 
in the name used in the instrument, in the 
payee's correct name, or in both. In each 
case the indorsement is effective. But be- 
cause an indorsement in a name different 
from that used in the instrument may 
raise a question about its validity and an 
indorsement in a name that is not the cor- 
rect name of the payee may raise a prob- 
lem of identifying the indorser, the accept- 
ed commercial practice is to indorse in 
both names. Subsection (d) allows a per- 
son paying or taking the instrument for 
value or collection to require indorsement 
in both names. 
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Notes of Decisions 

In general 1 ders, by production of instruments and burden 

Words of negotiability 2 of proving want of consideration or other de- 

fense was upon payor. D.C.C.E. §§ 28:3-306, 

28:3-307(2), 28:3-805. Nation-Wide Check 

1. In genera! Corp. v. Banks (App. 1969) 260 A.2d 367. Bills 

Signature on separate unattached paper is not And Notes <^> 493(3), 516 
an "indorsement" of the commercial paper. 

D.C.Code 1981, § 28:3-204(a). Big Builders, 2. Words of negotiability 

Inc. v. Israel, 1998, 709 A.2d 74. Bills And Where money orders were made "payable to" 

Notes ^ 183 named payee and were not "payable to order or 

Where payee transferred nonnegotiable mon- to bearer" they were not negotiable. D.C.C.E. 

ey orders, transferee, although not holder in due § 28:3-104(1) (d). Nation-Wide Check Corp. v. 

course, could establish case against payor, Banks (App. 1969) 260 A. 2d 367. Bills And 

which had stopped payment on the money or- Notes <^=> 1 47 

§ 28:3-205. Special indorsement; blank indorsement; anomalous indorse- 
ment. 

(a) If an indorsement is made by the holder of an instrument, whether 
payable to an identified person or payable to bearer, and the indorsement 
identifies a person to whom it makes the instrument payable, it is a "special 
indorsement". When specially indorsed, an instrument becomes payable to the 
identified person and may be negotiated only by the indorsement of that person. 
The principles stated in section 28:3-1 10 apply to special indorsements. 

(b) If an indorsement is made by the holder of an instrument and it is not a 
special indorsement, it is a "blank indorsement". When indorsed in blank, an 
instrument becomes payable to bearer and may be negotiated by transfer of 
possession alone until specially indorsed. 

(c) The holder may convert a blank indorsement that consists only of a 
signature into a special indorsement by writing, above the signature of the 
indorser, words identifying the person to whom the instrument is made pay- 
able. 

(d) "Anomalous indorsement" means an indorsement made by a person who 
is not the holder of the instrument. An anomalous indorsement does not affect 
the manner in which the instrument may be negotiated. 

(Dec. 30, 1963, 77 Stat. 678, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

1 . Subsection (a) is based on subsec- to language used by the issuer of the in- 

tion (1) of former Section 3-204. It states strument. When that section is used with 

the test of a special indorsement to be respect to an indorsement, Section 3-110 

whether the indorsement identifies a per- must be read as referring to the language 

son to whom the instrument is payable. used by the indorser. 

Section 3-110 states rules for identifying 2. Subsection (b) is based on subsec- 

the payee of an instrument. Section tion (2) of former Section 3-204. An in- 

3-2 05 (a) incorporates the principles stated dorsement made by the holder is either a 

in Section 3-110 in identifying an indor- special or blank indorsement. If the in- 

see. The language of Section 3-1 10 refers dorsement is made by a holder and is not 
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a special indorsement, it is a blank in- instrument without other words. Subseo 

dorsement. For example, the holder of an tion (c) is based on subsection (3) of for- 

instrument, intending to make a special mer Section 3-204. A "restrictive in- 

indorsement, writes the words "Pay to the dorsement" described in Section 3-206 

order of" without completing the indorse- can be either a blank indorsement or a 

ment by writing the name of the indorsee. special indorsement. "Pay to T, in trust 

The holder's signature appears under the for B" is a restrictive indorsement. It is 

quoted words. The indorsement is not a also a special indorsement because it iden- 

special indorsement because it does not tifies T as the person to whom the instru- 

identify a person to whom it makes the ment is payable. "For deposit only" fol- 

instrument payable. Since it is not a spe- lowed by the signature of the payee of a 

cial indorsement it is a blank indorsement check is a restrictive indorsement. It is 

and the instrument is payable to bearer. also a blank indorsement because it does 

The result is analogous to that of a check not identify the person to whom the instru- 

in which the name of the payee is left ment is payable. 

blank by the drawer. In that case the 3. The only effect of an "anomalous 

check is payable to bearer. See the last indorsement/' defined in subsection (d), is 

paragraphs of Comment 2 to Section to make the signer liable on the instru- 

3-115. ment as an indorser. Such an indorse- 

A blank indorsement is usually the sig- ment is normally made by an accommoda- 

nature of the indorser on the back of the tion party. Section 3-419. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 28:3-205. F° r legislative history of D.C. Law 10-249, 

imoT-j'*: too ->n/i see Historical and Statutory Notes following 

1973 bd., s 28:3-204. c 283-I01 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <&=>] 88, 189,288,289. C.J. S. Letters of Credit §§ 152 to 153. 

Westlaw Key Number Searches: 56kl88; 
56kl89; 56k288; 56k289. 

§ 28:3-206. Restrictive indorsement, 

(a) An indorsement limiting payment to a particular person or otherwise 
prohibiting further transfer or negotiation of the instrument is not effective to 
prevent further transfer or negotiation of the instrument. 

(b) An indorsement stating a condition to the right of the indorsee to receive 
payment does not affect the right of the indorsee to enforce the instrument. A 
person paying the instrument or taking it for value or collection may disregard 
the condition, and the rights and liabilities of that person are not affected by 
whether the condition has been fulfilled. 

(c) If an instrument bears an indorsement (i) described in section 
28:4-201(b), or (ii) in blank or to a particular bank using the words "for 
deposit", "for collection", or other words indicating a purpose of having the 
instrument collected by a bank for the indorser or for a particular account, the 
following rules apply: 

(1) A person, other than a bank, who purchases the instrument when so 
indorsed converts the instrument unless the amount paid for the instrument 
is received by the indorser or applied consistently with the indorsement. 
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(2) A depositary bank that purchases the instrument or takes it for collec- 
tion when so indorsed converts the instrument unless the amount paid by the 
bank with respect to the instrument is received by the indorser or applied 
consistently with the indorsement. 

(3) A payor bank that is also the depositary bank or that takes the 
instrument for immediate payment over the counter from a person other than 
a collecting bank converts the instrument unless the proceeds of the instru- 
ment are received by the indorser or applied consistently with the indorse- 
ment. 

(4) Except as otherwise provided in paragraph (3) of this subsection, a 
payor bank or intermediary bank may disregard the indorsement and is not 
liable if the proceeds of the instrument are not received by the indorser or 
applied consistently with the indorsement. 

(d) Except for an indorsement covered by subsection (c) of this section, if an 
instrument bears an indorsement using words to the effect that payment is to be 
made to the indorsee as agent, trustee, or other fiduciary for the benefit of the 
indorser or another person, the following rules apply: 

(1) Unless there is notice of breach of fiduciary duty as provided in section 
28:3-307, a person who purchases the instrument from the indorsee or takes 
the instrument from the indorsee for collection or payment may pay the 
proceeds of payment or the value given for the instrument to the indorsee 
without regard to whether the indorsee violates a fiduciary duty to the 
indorser. 

(2) A subsequent transferee of the instrument or person who pays the 
instrument is neither given notice nor otherwise affected by the restriction in 
the indorsement unless the transferee or payor knows that the fiduciary dealt 
with the instrument or its proceeds in breach of fiduciary duty. 

(e) The presence on an instrument of an indorsement to which this section 
applies does not prevent a purchaser of the instrument from becoming a holder 
in due course of the instrument unless the purchaser is a converter under 
subsection (c) of this section or has notice or knowledge of breach of fiduciary 
duty as stated in subsection (d) of this section. 

(f) In an action to enforce the obligation of a party to pay the instrument, the 
obligor has a defense if payment would violate an indorsement to which this 
section applies and the payment is not permitted by this section. 

(Dec. 30, 1963, 77 Stat. 679, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1. This section replaces former Sec- payee indorses "Pay. A only," A may nego- 
tions 3-205 and 3-206 and clarifies the tiate the instrument to subsequent holders 
law of restrictive indorsements. who may ignore the restriction on the in- 

2. Subsection (a) provides that an in- dorsement. Subsection (b) provides that 
dorsement that purports to limit further an indorsement that states a condition to 
transfer or negotiation is ineffective to pre- the right of a holder to receive payment is 
vent further transfer or negotiation. If a ineffective to condition payment. Thus if 
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a payee indorses "Pay A if A ships goods 
complying with, our contract," the right of 
A to enforce the instrument is not affected 
by the condition. In the case of a note, 
the obligation of the maker to pay A is not 
affected by the indorsement. In the case 
of a check, the drawee can pay A without 
regard to the condition, and if the check is 
dishonored the drawer is liable to pay A. 
If the check was negotiated by the payee to 
A in return for a promise to perform a 
contract and the promise was not kept, the 
payee would have a defense or counter- 
claim against A if the check were dishon- 
ored and A sued the payee as indorser, but 
the payee would have that defense or 
counterclaim whether or not the condition 
to the right of A was expressed in the 
indorsement. Former Section 3-206 
treated a conditional indorsement like in- 
dorsements for deposit or collection. In 
revised Article 3, Section 3-206(b) rejects 
that approach and makes the conditional 
indorsement ineffective with respect to 
parties other than the indorser and indor- 
see. Since the indorsements referred to in 
subsections (a) and (b) are not effective as 
restrictive indorsements, they are no long- 
er described as restrictive indorsements. 
3. The great majority of restrictive in- 
dorsements are those that fall within sub- 
section (c) which continues previous law. 
The depositary bank or the payor bank, if 
it takes the check for immediate payment 
over the counter, must act consistently 
with the indorsement, but an intermediary 
bank or payor bank that takes the check 
from a collecting bank is not affected by 
the indorsement. Any other person is also 
bound by the indorsement. For example, 
suppose a check is payable to X, who in- 
dorses in blank but writes above the signa- 
ture the words "For deposit only." The 
check is stolen and is cashed at a grocery 
store by the thief. The grocery store in- 



dorses the check and deposits it in Deposi- 
tary Bank. The account of the grocery 
store is credited and the check is forward- 
ed to Payor Bank which pays the check. 
Under subsection (c), the grocery store 
and Depositary Bank are converters of the 
check because X did not receive the 
amount paid for the check. Payor Bank 
and any intermediary bank in the collec- 
tion process are not liable to X. This 
Article does not displace the law of waiver 
as it may apply to restrictive indorsements. 
The circumstances under which a restric- 
tive indorsement may be waived by the 
person who made it is not determined by 
this Article. 

4. Subsection (d) replaces subsection 
(4) of former Section 3-206. Suppose 
Payee indorses a check "Pay to T in trust 
for B." T indorses in blank and delivers it 
to (a) Holder for value; (b) Depositary 
Bank for collection; or (c) Payor Bank for 
payment. In each case these takers can 
safely pay T so long as they have no notice 
under Section 3-307 of any breach of fidu- 
ciary duty that T may be committing. For 
example, under subsection (b)* of Section 
3-307 these takers have notice of a breach 
of trust if the check was taken in any 
transaction known by the taker to be for 
T's personal benefit. Subsequent transfer- 
ees of the check from Holder or Deposi- 
tary Bank are not affected by the restric- 
tion unless they have knowledge that T 
dealt with the check in breach of trust. 
^Previous incorrect reference corrected by 
Permanent Editorial Board action Novem- 
ber 1992. 

5. Subsection (f) allows a restrictive in- 
dorsement to be used as a defense by a 
person obliged to pay the instrument if 
that person would be liable for paying in 
violation of the indorsement. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:3-206. 
1973 Ed. , § 28:3-205. 



Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 
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Cross References 
Section References 

This section is referred to in § 28:3-102. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <5^190, 290. c.J.S. Letters of Credit § 154. 

Westlaw Key Number Searches: 56kl90; 
56k290. 

§ 28:3-207. Reacquisition. 

Reacquisition of an instrument occurs if it is transferred to a former holder, 
by negotiation or otherwise. A former holder who reacquires the instrument 
may cancel indorsements made after the reacquirer first became a holder of the 
instrument. If the cancellation causes the instrument to be payable to the 
reacquirer or to bearer, the reacquirer may negotiate the instrument. An 
indorser whose indorsement is canceled is discharged, and the discharge is 
effective against any subsequent holder. 

(Dec. 30, 1963, 77 Stat. 679, Pub. L. 88-243, § 1; Mar. 23, 1.995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 



Uniform Commercial 

Section 3-207 restates former Section 
3-208. Reacquisition refers to cases in 
which a former holder reacquires the in- 
strument either by negotiation from the 
present holder or by a transfer other than 
negotiation. If the reacquisition is by ne- 
gotiation, the former holder reacquires the 
status of holder. Although Section 3-207 
allows the holder to cancel all indorse- 
ments made after the holder first acquired 
holder status, cancellation is not neces- 
sary. Status of holder is not affected 
whether or not cancellation is made. But 
if the reacquisition is not the result of 
negotiation the former holder can obtain 
holder status only by striking the former 
holder's indorsement and any subsequent 
indorsements. The latter case is an excep- 
tion to the general rule that if an instru- 
ment is payable to an identified person, 
the indorsement of that person is neces- 
sary to allow a subsequent, transferee to 
obtain the status of holder. Reacquisition 
without indorsement by the person to 
whom the instrument is payable is illus- 
trated by two examples: 

Case #/. X, a former holder, buys the 

instrument from Y, the present holder. 
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Y delivers the instrument to X but fails 
to indorse it. Negotiation does not oc- 
cur because the transfer of possession 
did not result in X's becoming holder. 
Section 3-20 1(a). The instrument by its 
terms is payable to Y, not to X. But X 
can obtain the status of holder by strik- 
ing X's indorsement and all subsequent 
indorsements. When these indorse- 
ments are struck, the instrument by its 
terms is payable either to X or to bearer, 
depending upon how X originally be- 
came holder. In either case X becomes 
holder. Section 1-201(20). 

Case #2. X, the holder of an instru- 
ment payable to X, negotiates it to Y by 
special indorsement. The negotiation is 
part of an underlying transaction be- 
tween X and Y. The underlying transac- 
tion is rescinded by agreement of X and 
Y, and Y returns the instrument without 
Y's indorsement. The analysis is the 
same as that in Case #1. X can obtain 
holder status by canceling X's indorse- 
ment to Y. 

In Case #1 and Case #2, X acquired 
ownership of the instrument after reac- 
quisition, but X's title was clouded be- 
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cause the instrument by its terms was 
not payable to X. Normally, X can rem- 
edy the problem by obtaining Y's in- 
dorsement, but in some cases X may not 
be able to conveniently obtain that in- 
dorsement. Section 3-207 is a rule of 
convenience which relieves X of the bur- 
den of obtaining an indorsement that 
serves no substantive purpose. The ef- 



fect of cancellation of any indorsement 
under Section 3-207 is to nullify it. 
Thus, the person whose indorsement is 
canceled is relieved of indorser's liabili- 
ty. Since cancellation is notice of dis- 
charge, discharge is effective even with 
respect to the rights of a holder in due 
course. Sections 3-601 and 3-604. 



Prior Codifications 

1981 Ed., § 28:3-207. 
1973 Ed., § 28:3-208. 



Key Numbers 

Bills and Notes <5^202. 



Westlaw Key Number Search: 56k202. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 

Library References 

Encyclopedias 

C.J.S. Letters of Credit § 159. 



Part 3. Enforcement of Instruments. 

§ 28:3—301. Person entitled to enforce instrument. 

"Person entitled to enforce" an instrument means (i) the holder of the 
instrument, (ii) a nonholder in possession of the instrument who has the rights 
of a holder, or (iii) a person not in possession of the instrument who is entitled 
to enforce the instrument pursuant to section 28:3-309 or 28:3-41 8(d). A 
person may be a person entitled to enforce the instrument even though the 
person is not the owner of the instrument or is in wrongful possession of the 
instrument. 

(Dec. 30, 1963, 77 Stat. 680, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



This section replaces former Section 
3-301 that stated the rights of a holder. 
The rights stated in former Section 3-301 
to transfer, negotiate, enforce, or dis- 
charge an instrument are stated in other 
sections of Article 3. In revised Article 3, 
Section 3-301 defines "person entitled to 
enforce" an instrument. The definition 
recognizes that enforcement is not limited 
to holders. The quoted phrase includes a 



person enforcing a lost or stolen instru- 
ment. Section 3-309. It also includes a 
person in possession of an instrument who 
is not a holder. A nonholder in possession 
of an instrument includes a person that 
acquired rights of a holder by subrogation 
or under Section 3-203(a). It also in- 
cludes any other person who under appli- 
cable law is a successor to the holder or 
otherwise acquires the holder's rights. 



Prior Codifications 

1981 Ed., § 28:3-301. 



Historical and Statutory Motes 

1973 Ed., § 28:3-301. 
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Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 

Cross References 
Section References 

This section is referred to in §§ 28:3-103, 28:3-308, and 28:4-104. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <s=>427, 443. C J.S. Letters of Credit §§ 233, 253. 

Westlaw Key Number Searches: 56k427; 

56k443. 

§ 28:3-302. Holder in due course. 

(a) Subject to subsection (c) of this section and section 28:3-1 06(d), "holder 
in due course" means the holder of an instrument if: 

(1) The instrument when issued or negotiated to the holder does not bear 
such apparent evidence of forgery or alteration or is not otherwise so 
irregular or incomplete as to call into question its authenticity; and 

(2) The holder took the instrument (i) for value, (ii) in good faith, (iii) 
without notice that the instrument is overdue or has been dishonored or that 
there is an uncured default with respect to payment of another instrument 
issued as part of the same series, (iv) without notice that the instrument 
contains an unauthorized signature or has been altered, (v) without notice of 
any claim to the instrument described in section 28:3-306, and (vi) without 
notice that any party has a defense or claim in recoupment described in 
section 28:3-305(a). 

(b) Notice of discharge of a party; other than discharge in an insolvency 
proceeding, is not notice of a defense under subsection (a) of this section, but 
discharge is effective against a person who became a holder in due course with 
notice of the discharge. Public filing or recording of a document does not of 
itself constitute notice of a defense, claim in recoupment, or claim to the 
instrument. 

(c) Except to the extent a transferor or predecessor in interest has rights as a 
holder in due course, a person does not acquire rights of a holder in due course 
of an instrument taken (i) by legal process or by purchase in an execution, 
bankruptcy, or creditor's sale or similar proceeding, (ii) by purchase as part of 
a bulk transaction not in ordinary course of business of the transferor, or (iii) as 
the successor in interest to an estate or other organization. 

(d) If, under section 28:3-303(a)(l), the promise of performance that is the 
consideration for an instrument has been partially performed, the holder may 
assert rights as a holder in due course of the instrument only to the fraction of 
the amount payable under the instrument equal to the value of the partial 
performance divided by the value of the promised performance. 
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(e) If the person entitled to enforce an instrument has only a security interest 
in the instrument and the person obliged to pay the instrument has a defense, 
claim in recoupment, or claim to the instrument that may be asserted against 
the person who granted the security interest, the person entitled to enforce the 
instrument may assert rights as a holder in due course only to an amount 
payable under the instrument which, at the time of enforcement of the instru- 
ment, does not exceed the amount of the unpaid obligation secured. 

(f) To be effective, notice must be received at a time and in a manner that 
gives a reasonable opportunity to act on it. 

(g) This section is subject to any law limiting status as a holder in due course 
in particular classes of transactions. 

(Dec. 30, 1963, 77 Stat. 680, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



1. Subsection (a)(1) is a return to the 
N.I.L. rule that the taker of an irregular or 
incomplete instrument is not a person the 
law should protect against defenses of the 
obligor or claims of prior owners. This 
reflects a policy choice against extending 
the holder in due course doctrine to an 
instrument that is so incomplete or irregu- 
lar "as to call into question its authentici- 
ty." The term "authenticity" is used to 
make it clear that the irregularity or in- 
completeness must indicate that the instru- 
ment may not be what it purports to be. 
Persons who purchase or pay such instru- 
ments should do so at their own risk. 
Under subsection (1) of former Section 
3-304, irregularity or incompleteness gave 
a purchaser notice of a claim or defense. 
But it was not clear from that provision 
whether the claim or defense had to be 
related to the irregularity or incomplete 
aspect of the instrument. This ambiguity 
is not present in subsection (a)(1). 

2. Subsection (a)(2) restates subsection 
(1) of former Section 3-302. Section 
3-305(a) makes a distinction between de- 
fenses to the obligation to pay an instru- 
ment and claims in recoupment by the 
maker or drawer that may be asserted to 
reduce the amount payable on the instru- 
ment. Because of this distinction, which 
was not made in former Article 3, the 
reference in subsection (a)(2)(vi) is to both 
a defense and a claim in recoupment. No- 



tice of forgery or alteration is stated sepa- 
rately because forgery and alteration are 
not technically defenses under subsection 
(a) of Section 3-305. 

3. Discharge is also separately treated 
in the first sentence of subsection (b). Ex- 
cept for discharge in an insolvency pro- 
ceeding, which is specifically stated to be a 
real defense in Section 3-305(a)(l), dis- 
charge is not expressed in Article 3 as a 
defense and is not included in Section 
3-305(a)(2). Discharge is effective against 
anybody except a person having rights of a 
holder in due course who took the instru- 
ment without notice of the discharge. No- 
tice of discharge does not disqualify a per- 
son from becoming a holder in due course. 
For example, a check certified after it is 
negotiated by the payee may subsequently 
be negotiated to a holder. If the holder 
had notice that the certification occurred 
after negotiation by the payee, the holder 
necessarily had notice of the discharge of 
the payee as indorser. Section 3-4 15(d). 
Notice of that discharge does not prevent 
the holder from becoming a holder in due 
course, but the discharge is effective 
against the holder. Section 3-60 1(b). 
Notice of a defense under Section 
3-305(a)(l) of a maker, drawer or accep- 
tor based on a bankruptcy discharge is 
different. There is no reason to give hold- 
er in due course status to a person with 
notice of that defense. The second sen- 
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tence of subsection (b) is from former Sec- 
tion 3-304(5).- 

4. Professor Britton in his treatise Bills 
and Notes 309 (1961) stated: "A substan- 
tial number of decisions before the [N.I.L.] 
indicates that at common law there was 
nothing in the position of the payee as 
such which made it impossible for him to 
be a holder in due course." The courts 
were divided, however, about whether the 
payee of an instrument could be a holder 
in due course under the N.I.L.. Some 
courts read N.I.L. § 52(4) to mean that a 
person could be a holder in due course 
only if the instrument was "negotiated" to 
that person. N.I.L. § 30 stated that "an 
instrument is negotiated when it is trans- 
ferred from one person to another in such 
manner as to constitute the transferee the 
holder thereof." Normally, an instrument 
is "issued" to the payee; it is not trans- 
ferred to the payee. N.I.L. § 191 defined 
"issue" as the "first delivery of the instru- 
ment * * * to a person who takes it as a 
holder." Thus, some courts concluded 
that the payee never could be a holder in 
due course. Other courts concluded that 
there was no evidence that the N.I.L. was 
intended to change the common law rule 
that the payee could be a holder in due 
course. Professor Britton states on p. 318: 
"The typical situations which raise the [is- 
sue] are those where the defense of a mak- 
er is interposed because of fraud by a 
[maker who is] principal debtor * * .* 
against a surety co-maker, or where the 
defense of fraud by a purchasing remitter 
is interposed by the drawer of the instru- 
ment against the good faith purchasing 
payee." 

Former Section 3-302(2) stated: "A 
payee may be a holder in due course." 
This provision was intended to resolve the 
split of authority under the N.I.L. It made 
clear that there was no intent to change 
the common-law rule that allowed a payee 
to become a holder in due course. See 
Comment 2 to former Section 3-302. But 
there was no need to put subsection (2) in 
former Section 3-302 because the split in 
authority under the N.I.L. was caused by 



the particular wording of N.I.L. § 52(4). 
The troublesome language in that section 
was not repeated in former Article 3 nor is 
it repeated in revised Article 3. Former 
Section 3-302(2) has been omitted in re- 
vised Article 3 because it is surplusage and 
may be misleading. The payee of an in- 
strument can be a holder in due course, 
but use of the holder- in-due-course doc- 
trine by the payee of an instrument is not 
the normal situation. 

The primary importance of the concept 
of holder in due course is with respect to 
assertion of defenses or claims in recoup- 
ment (Section 3-305) and of claims to the 
instrument (Section 3-306). The holder- 
in-due-course doctrine assumes the follow- 
ing case as typical. Obligor issues a note 
or check to Obligee. Obligor is the maker 
of the note or drawer of the check. Obli- 
gee is the payee. Obligor has some de- 
fense to Obligor's obligation to pay the 
instrument. For example, Obligor issued 
the instrument for goods that Obligee 
promised to deliver. Obligee never deliv- 
ered the goods. The failure of Obligee to 
deliver the goods is a defense. Section 
3-303(b). Although Obligor has a defense 
against Obligee, if the instrument is nego- 
tiated to Holder and the requirements of 
subsection (a) are met, Holder may en- 
force the instrument against Obligor free 
of the defense. Section 3-305(b). In the 
typical case the holder in due course is not 
the payee of the instrument. Rather, the 
holder in due course is an immediate or 
remote transferee of the payee. If Obligor 
in our example is the only obligor on the 
check or note, the holder-in-due-course 
doctrine is irrelevant in determining rights 
between Obligor and Obligee with respect 
to the instrument. 

But in a small percentage of cases it is 
appropriate to allow the payee of an in- 
strument to assert rights as a holder in due 
course. The cases are like those referred 
to in the quotation from Professor Britton 
referred to above, or other cases in which 
conduct of some third party is the basis of 
the defense of the issuer of the instrument. 
The following are examples: 
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Case #7. Buyer pays for goods 
bought from Seller by giving to Seller a 
cashier's check bought from Bank. 
Bank has a defense to its obligation to 
pay the check because Buyer bought the 
check from Bank with a check known to 
be drawn on an account with insuffi- 
cient funds to cover the check. If Bank 
issued the check to Buyer as payee and 
Buyer indorsed it over to Seller, it is 
clear that Seller can be a holder in. due 
course taking free of the defense if Seller 
had no notice of the defense. Seller is a 
transferee of the check. There is no 
good reason why Seller's position 
should be any different if Bank drew the 
check to the order of Seller as payee, in 
that case, when Buyer took delivery of 
the check from Bank, Buyer became the 
owner of the check even though Buyer 
was not the holder. Buyer was a remit- 
ter. Section 3-103(a)(ll). At that point 
nobody was the holder. When Buyer 
delivered the check to Seller, ownership 
of the check was transferred to Seller 
who also became the holder. This is a 
negotiation. Section 3-201. The rights 
of Seller should not be affected by the 
fact that in one case the negotiation to 
Seller was by a holder and in the other 
case the negotiation was by a remitter. 
Moreover, it should be irrelevant wheth- 
er Bank delivered the check to Buyer 
and Buyer delivered it to Seller or 
whether Bank delivered it directly to 
Seller. In either case Seller can be a 
holder in due course that takes free of 
Bank's defense. 

Case #2. X fraudulently induces Y to 
join X in a spurious venture to purchase 
a business. The purchase is to be fi- 
nanced by a bank loan for part of the 
price. Bank lends money to X and Y by 
deposit in a joint account of X and Y 
who sign a note payable to Bank for the 
amount of the loan. X then withdraws 
the money from the joint account and 
absconds. Bank acted in good faith and 
without notice of the fraud of X against 
Y. Bank is payee of the note executed 
by Y, but its right to enforce the note 



against Y should not be affected by the 
fact that Y was induced to execute the 
note by the fraud of X. Bank can be a 
holder in due course that takes free of 
the defense of Y. Case #2 is similar to 
Case #1. In each case the payee of the 
instrument has given value to the person 
committing the fraud in exchange for 
the obligation of the person against 
whom the fraud was committed. In 
each case the payee was not party to the 
fraud and had no notice of it. 
Suppose in Case #2 that the note does 
not meet the requirements of Section 
3-1 04(a) and thus is not a negotiable in- 
strument covered by Article 3. In that 
case, Bank cannot be a holder in due 
course but the result should be the same. 
Bank's rights are determined by general 
principles of contract law. Restatement 
Second, Contracts § 164(2) governs the 
case. If Y is induced to enter into a con- 
tract with Bank by a fraudulent misrepre- 
sentation by X, the contract is voidable by 

Y unless Bank "in good faith and without 
reason to know of the misrepresentation 
either gives value or relies materially on 
the transaction." Comment e to § 164(2) 
states: 

"This is the same principle that protects 
an innocent person who purchases 
goods or commercial paper in good 
faith, without notice and for value from 
one who obtained them from the origi- 
nal owner by a misrepresentation. See 
Uniform Commercial Code §§ 2-403(1), 
3-305. In the cases that fall within 
[§ 1 64(2)], however, the innocent person 
deals directly with the recipient of the 
misrepresentation, which is made by 
one not a party to the contract." 
The same result follows in Case #2 if Y 
had been induced to sign the note as an 
accommodation party (Section 3-419). If 

Y signs as co-maker of a note for the 
benefit of X, Y is a surety with respect to 
the obligation of X to pay the note but is 
liable as maker of the note to pay Bank. 
Section 3-4 19(b). If Bank is a holder in 
due course; the fraud of X cannot be as- 
serted against Bank under Section 
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3-3 05(b). But the result is the same with- 
out resort to holder-in-due-course doc- 
trine. If the note is not a negotiable in- 
strument governed by Article 3, general 
rules of suretyship apply. Restatement, 
Security § 119 states that the surety (Y) 
cannot assert a defense against the credi- 
tor (Bank) based on the fraud of the prin- 
cipal (X) if the creditor "without knowl- 
edge of the fraud * * * extended credit to 
the principal on the security of the surety's 
promise * * *." The underlying principle 
of § 119 is the same as that of § 164(2) of 
Restatement Second, Contracts. 

Case #3. Corporation draws a check 
payable to Bank. The check is given to 
an officer of Corporation who is in- 
structed to deliver it to Bank in payment 
of a debt owed by Corporation to Bank. 
Instead, the officer, intending to defraud 
Corporation, delivers the check to Bank 
in payment of the officer's personal 
debt, or the check is delivered to Bank 
for deposit to the officer's personal ac- 
count. If Bank obtains payment of the 
check, Bank has received funds of Cor- 
poration which have been used for the 
personal benefit of the officer. Corpora- 
tion in this case will assert a claim to the 
proceeds of the check against Bank. If 
Bank was a holder in due course of the 
check it took the check free of Corpora- 
tion's claim. Section 3-306. The issue 
in this case is whether Bank had notice 
of the claim when it took the check. If 
Bank knew that the officer was a fidu- 
ciary with respect to the check, the issue 
is governed by Section 3-307. 

Case #4. Employer, who owed mon- 
ey to X, signed a blank check and deliv- 
ered it to Secretary with instructions to 
complete the check by typing in X's 
name and the amount owed to X. Sec- 
retary fraudulently completed the check 
by typing in the name of Y, a creditor to 
whom Secretary owed money. Secre- 
tary then delivered the check to Y in 
payment of Secretary's debt. Y obtained 
payment of the check. This case is simi- 
lar to Case #3. Since Secretary was 
authorized to complete the check, Em- 



ployer is bound by Secretary's act in 
making the check payable to Y. The 
drawee bank properly paid the check. Y 
received funds of Employer which were 
used for the personal benefit of Secre- 
tary. Employer asserts a claim to these 
funds against Y. If Y is a holder in due 
course, Y takes free of the claim. 
Whether Y is a holder in due course 
depends upon whether Y had notice of 
Employer's claim. 

5. Subsection (c) is based on former 
Section 3-302(3). Like former Section 
3-302(3), subsection (c) is intended to 
state existing case law. It covers a few 
situations in which the purchaser takes an 
instrument under unusual circumstances. 
The purchaser is treated as a successor in 
interest to the prior holder and can ac- 
quire no better rights. But if the prior 
holder was a holder in due course, the 
purchaser obtains rights of a holder in due 
course. 

Subsection (c) applies to a purchaser in 
an execution sale or sale in bankruptcy. It 
applies equally to an attaching creditor or 
any other person who acquires the instru- 
ment by legal process or to a representa- 
tive, such as an executor, administrator, 
receiver or assignee for the benefit of cred- 
itors, who takes the instrument as part of 
an estate. Subsection (c) applies to bulk 
purchases lying outside of the ordinary 
course of business of the seller. For ex- 
ample, it applies to the purchase by one 
bank of a substantial part of the paper 
held by another bank which is threatened 
with insolvency and seeking to liquidate its 
assets. Subsection (c) would also apply 
when a new partnership takes over for 
value all of the assets of an old one after a 
new member has entered the firm, or to a 
reorganized or consolidated corporation 
taking over the assets of a predecessor. 
In the absence of controlling state law to 
the contrary, subsection (c) applies to a 
sale by a state bank commissioner of the 
assets of an insolvent bank. However, 
subsection (c) may be preempted by feder- 
al law if the Federal Deposit Insurance 
Corporation takes over an insolvent bank. 
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Under the governing federal law, the FDIC 
and similar financial institution insurers 
are given holder in due course status and 
that status is also acquired by their assign- 
ees under the shelter doctrine. 

6. Subsections (d) and (e) clarify two 
matters not specifically addressed by for- 
mer Article 3: 

Case #5. Payee negotiates a $1,000 
note to Holder who agrees to pay $900 
for it. After paying $500, Holder learns 
that Payee defrauded Maker in the 
transaction giving rise to the note. Un- 
der subsection (d) Holder may assert 
rights as a holder in due course to the 
extent of $555.55 ($500 + $900 = .555 
x $1,000 - $555.55). This formula 
rewards Holder with a ratable portion of 
the bargained for profit. 

Case #6. Payee negotiates a note of 
Maker for $1,000 to Holder as security 
for payment of Payee's debt to Holder of 
$600. Maker has a defense which is 
good against Payee but of which Holder 
has no notice. Subsection (e) applies. 
Holder may assert rights as a bolder in 
due course only to the extent of $600. 



Payee does not get the benefit of the 
holder-in-due-course status of Holder. 
With respect to $400 of the note, Maker 
may assert any rights that Maker has 
against Payee. A different result follows 
if the payee of a note negotiated it to a 
person who took it as a holder in due 
course and that person pledged the note 
as security for a debt. Because the de- 
fense cannot be asserted against the 
pledgor, the pledgee can assert rights as 
a holder in due course for the full 
amount of the note for the benefit of 
both the pledgor and the pledgee. 
7. There is a large body of state statuto- 
ry and case law restricting the use of the 
holder in due course doctrine in consumer 
transactions as well as some business 
transactions that raise similar issues. 
Subsection (g) subordinates Article 3 to 
that law and any other similar law that 
may evolve in the future. Section 
3- 106(d) also relates to statutory or ad- 
ministrative law intended to restrict use of 
the holder-in-due-course doctrine. See 
Comment 3 to Section 3-106. 
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1. In general 

There is no rule of thumb to be automatically 
applied in determining whether holder of note 
holds it in due course; each case must rest on 
its own facts. D.C.C.E. §§ 28:1-201(19, 25), 
28:3-302, 28:3-307(3). Slaughter v. Jefferson 
Federal Sav. and Loan Ass'n, C.A.D.C.1976, 538 
F.2d 397, 176 U.S.App.D.C. 49. Bills And 
Notes <^ 327 

Where homeowner's notes resulted from fi- 
nancing of fraudulent, unconscionable home 
improvement contracts, notes held by federal 
savings and loan associations, which were not 
holders in due course would be cancelled and 
each homeowner would be treated as having 
made "new loan" which was for an amount 
equal to true value received and which was at 
interest rates and for period stated in his origi- 
nal loan. D.C.C.E. §§ 28:1-101 et seq., 
28:1-201(19, 25), 28:3-302, 28:3-302(2), 
28:3-306, 28:3-307(3). Slaughter v. Jefferson 
Federal Sav. & Loan Ass'n, 1973, 361 F.Supp. 
590, reversed 538 F.2d 397, 176 U.S.App.D.C. 
49. Reformation Of Instruments 3=^ 47 

Where finance company bought second trust 
notes, which arose from corporation's fraudu- 
lent home improvement scheme, from broker, 
who was not an agent of company, paid value 
for notes, acted in good faith without notice of 
any defenses to notes and bought such notes 
only for a short period and stopped when it 
learned of corporation's undesirable practices, 
company was a "holder in due course" and thus 
was free of claims of fraud in the inducement, 
unconscionability and usury. D.C.C.E. 
§§ 28:1-101 et seq., 28:1-201(19, 25), 28:3-302, 
28:3-302(2), 28:3-306, 28:3-307(3). Slaughter 
v. Jefferson Federal Sav. & Loan Ass'n, 1973, 
361 F.Supp. 590, reversed 538 F.2d 397, 176 
U.S.App.D.C. 49. Bills And Notes <&=> 327, 
365(1), 373, 376 

Bank could exercise right of setoff under joint 
tenancy certificate of deposit agreement even 
after depositor delivered letter to bank attempt- 
ing to change ownership of account to joint 
tenancy with her two grandchildren instead of 
her son; certificate by its own terms did not 
mature for another three months, and rights in 
the certificate could not be transferred nor 
funds withdrawn before maturity, without 
bank's consent. Isaac v. First Nat. Bank of 
Maryland, D.C., 1994, 647 A.2d 1159. Banks 
And Banking <&=» 134(1), 152 

Status of holders in due course may only be 
defeated by one of real defenses enunciated in 
the Uniform Commercial Code. D.C.C.E. 
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Note 2 

§ 28:3-305(2). Biggs v. Stewart, 1976, 361 
A.2d 159. Bills And Notes &* 365(1) 

Since bank, to which payee endorsed and 
delivered note, was a holder in due course, the 
bank which sued maker and payee, took note 
free of maker's defenses asserted against the 
payee, including defense of want of consider- 
ation. D.C.C.E. §§ 28:3-302, 28:3-305. Mill- 
man v. State Nat. Bank of Maryland, 1974, 323 
A.2d 723. Bills And Notes <^> 370 

Defense of usury attacks original transaction 
as not bona fide and denies assignee of note the 
status of holder in due course. D.C.C.E. 
§§ 17-305(a), 17-306, 28-3303. Universal Ac- 
ceptance Corp. v. Marzullo (App. 1969) 260 
A.2d 90. Bills And Notes ®=> 376 

2. Good faith 

Courts deny holder in due course status to 
noteholder who was involved in or intimately 
connected with sale or transaction which gener- 
ated note; having taken part in original transac- 
tion with borrower, noteholder cannot thereaf- 
ter stand aloof as holder in due course and in 
good faith. D.C.C.E. §§ 28:1-201(19, 25), 
28:3-302, 28:3-307(3). Slaughter v. Jefferson 
Federal Sav. and Loan Ass'n, C.A.D.C.1976, 538 
F.2d 397, 176 U.S.App.D.C. 49. Bills And 
Notes <^ 341 

Knowledge of collateral fraudulent transac- 
tions of negotiator of note is circumstance bear- 
ing on whether particular note was taken in bad 
faith. D.C.Code 1961, § 28-409. Blow v. Ara- 
merman, C.A.D.C.1965, 350 F.2d 729, 121 
U.S.App.D.C. 351. Bills And Notes <^ 337 

Willful ignorance of relevant known facts can 
be indicative of bad faith in acquiring note. 
D.C.Code 1961, § 28-409. Blow v. Ammerman, 
C.A.D.C.1965, 350 F.2d 729, 121 U.S.App.D.C. 
351. Bills And Notes <^> 337 

Where associations, which refinanced mort- 
gages so as to finance unconscionable home 
improvement contracts, knew that many of 
homeowners were of limited intelligence and 
were being refinanced out of notes with lower 
interest rates of monthly payments and where 
such associations were concerned solely with 
sufficiency of their security and did not inquire 
into bona fides and contract requirements and 
settlements adjustments, associations had not 
acted in good faith and thus were not "holders 
in due course" of homeowners' first trust notes 
and were not immune from defenses of fraud in 
the inducement, unconscionable dealing and 
usury. D.C.C.E. §§ 28:1-201(19, 25), 28:3-302, 
28:3-302(2), 28:3-306, 28:3-307(3). Slaughter 
v. Jefferson Federal Sav. & Loan Ass'n, 1973, 
361 F.Supp. 590, reversed 538 F.2d 397, 176 
U.S.App.D.C. 49. Bills And Notes <^ 339 

Willful ignorance or failure by person in pos- 
session of a note to inquire may, for purposes of 
determining whether he is a holder in due 
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course, negate good faith. D.C.C.E. 

§§ 28:1-101 et seq., 28:1-201(19), 28:3-302. 
Slaughter v. Jefferson Federal Sav. & Loan 
Ass'n, 1973, 361 F.Supp. 590, reversed 538 F.2d 
397, 176 U.S.App.D.C. 49. Bills And Notes ©» 
346 

Holder establishes good faith, as required for 
holder in due course status, by testifying that he 
took instrument in complete innocence and by 
disclosing circumstances of transfer. D.C.Code 
1981, § 28 :3-302(a)(2)(ii). Big Builders, Inc. v. 
Israel, 1998, 709 A.2d 74. Bills And Notes <^> 
337 

Working arrangement between conditional 
seller of television set and assignee of purchas- 
ers' note was tainted such that it bore a "badge 
of fraud" and supported trial judge's ruling in 
suit by assignee on note that note was usurious 
and that assignee could not be given status of 
holder in due course. D.C.C.E. §§ 17-305(a), 
17-306, 28-3303. Universal Acceptance Corp. 
v. Marzullo (App. 1969) 260 A.2d 90. Bills And 
Notes <3=^ 343 

3. Knowledge or notice of claim or defect 

Findings of district court, in civil action 
brought against lending institutions by victims 
of home improvement fraud, that even though 
lenders lacked actual notice of fraud involved in 
transactions in question, such institutions had 
reason to know of misrepresentation and un- 
conscionable dealing, and were thus on notice 
of victim's defenses to note and were not enti- 
tled to status of holders in due course, were 
clearly erroneous and would be reversed. 
D.C.C.E. §§ 28:1-201(19, 25), 28:3-302, 
28:3-307(3). Slaughter v. Jefferson Federal 
Sav. and Loan Ass'n, C.A.D.C. 1 976, 538 F.2d 
397, 176 U.S.App.D.C. 49. Bills And Notes <^> 
525 

Purchaser of negotiable note secured by deed 
of trust was a holder of the note but not a 
holder in due course of underlying security, 
since purchaser had constructive knowledge of 
infirmities in chain of title due to pending law- 
suit between original foreclosure escrow agent 
and purchasers in foreclosure, and lis pendens 
barred further alienation of title to the security 
interest. First Maryland Financial Services 
Corp. v. District-Realty Title Ins. Corp., 1988, 
548 A.2d 787. Mortgages <^ 254 

Where knowledge which vice-chairman of 
board of bank had acquired of partnership diffi- 
culties and settlement between maker and payee 
of note, which was given as part of partnership 
settlement agreement and which payee en- 
dorsed to bank, was acquired in his individual 
capacity as a private accountant and not as an 
official or employee of the bank, such knowl- 
edge was not imputable to the bank for purpose 
of determining whether bank, which sought to 
recover on note, had received knowledge that 
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note was conditional and subject to defenses, 
including defense of failure of consideration. 
D.C.C.E. §§ 28:3-302, 28:3-305. Millman v. 
State Nat. Bank of Maryland, 1974, 323 A.2d 
723. Banks And Banking ©^ 1 16(4) 

4. Indorsement 

Physical holder of unendorsed note drawn to 
order is not a "holder in due course." 
D.C.Code 1981, § 28:3-302. Big Builders, Inc. 
v. Israel, 1998, 709 A.2d 74. Bills And Notes 
&* 170,220, 330 

5. Burden of proof 

Burden of proof rests on person claiming to 
be immune from certain defenses to note on 
ground that he is a holder in due course even if 
entire transaction occurred prior to effective 
date of the UCC, and to sustain such burden he 
must demonstrate that he has taken the instru- 
ment for value, in good faith and without notice 
of any defense against it on the part of any 
person. D.C.C.E. §§ 28:1-101 et seq., 28:3-302, 
28:3-307(3). Slaughter v. Jefferson Federal 
Sav. & Loan Ass'n, 1973, 361 F.Supp. 590, 
reversed 538 F.2d 397, 176 U.S.App.D.C. 49. 
Bills And Notes <^> 497(2) 

6. Evidence 

Evidence established that holder of first note, 
which had been given for allegedly 'fraudulent 
painting, obtained note from holder in due 
course, so that there could be a recovery on 
note notwithstanding alleged fraud. D.C.Code 
1961, § 28-408. Blow v. Ammerman, C.A.D.C. 
1965, 350 F.2d 729, 121 U.S.App.D.C. 351. 
Bills And Notes <^> 525 

Evidence, in maker's action to cancel promis- 
sory note and deed of trust, which consisted of 
unsubstantiated testimony of maker that she 
had spent $2,500 in medical fees, $300 for med- 
icines and had lost $500 in wages, was insuffi- 
cient to substantiate trial court's awards. Biggs 
v. Stewart, 1976, 361 A.2d 159. Cancellation 
Of Instruments <s=^ 47 

7. Fact questions 

Question whether holder of second note, 
which had been given for allegedly fraudulent 
painting, was holder in due course, in these 
circumstances so as to be entitled to recover on 
note was issue of fact. D.C.Code 1961, 
§ 28-409. Blow v. Ammerman, C.A.D.C. 1965, 
350 F.2d 729, 121 U.S.App.D.C. 351. Bills And 
Notes <^ 537(6) 

8. Summary judgment 

It was error to grant summary judgment in 
favor of holder of second note, which had been 
given for allegedly fraudulent painting sold to 
maker by transferor of holder, where issue was 
sufficient to raise a jury issue as to bad faith on 
part of holder of note. D.C.Code 1961, 
§§ 28-406, 28-409. Blow v. Ammerman, 
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C.A.D.C.1965, 350 F.2d 729, 121 U.S.App.D.C. precluded summary judgment in action to col- 

351. Federal Civil Procedure <®=* 2485 lect on note. D. C, Code 1981, § 28:3-302. Big 

Fact questions as to whether assignee of Builders, Inc. v. .Israel, 1998, 709 A. 2d 74. 

promissory note was a "holder in due course" Federal Courts <^> 1055 

§ 28:3— 303 * Value and consideration. 

(a) An instrument is issued or transferred for value if: 

(1) The instrument is issued or transferred for a promise of performance, 
to the extent the promise has been performed; 

(2) The transferee acquires a security interest or other lien in the instru- 
ment other than a lien obtained by judicial proceeding; 

(3) The instrument is issued or transferred as payment of, or as security 
for, an antecedent claim against any person, whether or not the claim is due; 

(4) The instrument is issued or transferred in exchange for a negotiable 
instrument; or 

(5) The instrument is issued or transferred in exchange for the incurring of 
an irrevocable obligation to a third party by the person taking the instrument. 

(b) "Consideration" means any consideration sufficient to support a simple 
contract. The drawer or maker of an instrument has a defense if the instru- 
ment is issued without consideration. If an instrument is issued for a promise 
of performance, the issuer has a defense to the extent performance of the 
promise is due and the promise has not been performed. If an instrument is 
issued for value as stated in subsection (a) of this section, the instrument is also 
issued for consideration. 

(Dec. 30, 1963, 77 Stat. 680, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1 . Subsection (a) is a restatement of instrument is issued for value it is also 

former Section 3-303 and subsection (b) issued for consideration, 

replaces former Section 3-408. The dis- Case # L X owes Y $1,000. The debt 

tinction between value and consideration is not represented by a note. Later X 

in Article 3 is a very fine one. Whether an issues a note to Y for the debt. Under 

instrument is taken for value is relevant to subsection (a)(3) X's note is issued for 

the issue of whether a holder is a holder in value. Under subsection (b) the note is 

due course. If an instrument is not issued also issued for consideration whether or 

for consideration the issuer has a defense not, under contract law, Y is deemed to 

to the obligation to pay the instrument. have given consideration for the note. 

Consideration is defined in subsection (b) Case #2. X issues a check to Y in 

as "any consideration sufficient to support consideration of Y's promise to perform 

a simple contract." The definition of val- services in the future. Although the ex- 

ue in Section 1-201(44), which doesn't ecutory promise is consideration for is- 

apply to Article 3, includes "any consider- suance of the check it is value only to 

ation sufficient to support a simple con- the extent the promise is performed, 

tract." Thus, outside Article 3, anything Subsection (a)(1). 

that is consideration is also value. A dif- Case #3. X issues a note to Y in 

ferent rule applies in Article 3. Subsec- consideration of Y's promise to perform 

tion (b) of Section 3-303 states that if an services. If at the due date of the note 
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Y's performance is not yet due, Y may 
enforce the note because it was issued 
for consideration. But if at the due date 
of the note, Y's performance is due and 
has not been performed, X has a de- 
fense. Subsection (b). 
2. Subsection (a), which defines value, 
has primary importance in cases in which 
the issue is whether the holder of an in- 
strument is a holder in due course and 
particularly to cases in which the issuer of 
the instrument has a defense to the instru- 
ment. Suppose Buyer and Seller signed a 
contract on April 1 for the sale of goods to 
be delivered on May 1. Payment of 50% 
of the price of the goods was due upon 
signing of the contract. On April 1 Buyer 
delivered to Seller a check in the amount 
due under the contract. The check was 
drawn by X to Buyer as payee and was 
indorsed to Seller. When the check was 
presented for payment to the drawee on 
April 2, it was dishonored because X had 
stopped payment. At that time Seller had 
not taken any action to perform the con- 
tract with Buyer. If X has a defense on 
the check, the defense can be asserted 
against Seller who is not a holder in due 
course because Seller did not give value 
for the check. Subsection (a)(1). The pol- 
icy basis for subsection (a)(1) is that the 
holder who gives an executory promise of 
performance will not suffer an out-of- 
pocket loss to the extent the executory 
promise is unperformed at the time the 
holder learns of dishonor of the instru- 
ment. When Seller took delivery of the 
check on April 1, Buyer's obligation to pay 
50% of the price on that date was suspend- 
ed, but when the check was dishonored on 
April 2 the obligation revived. Section 
3-3 10(b). If payment for goods is due at 
or before delivery and the Buyer fails to 
make the payment, the Seller is excused 
from performing the promise to deliver the 
goods. Section 2-703. Thus, Seller is 



protected from an out-of-pocket loss even 
if the check is not enforceable. Holder-in- 
due-course status is not necessary to pro- 
tect Seller. 

3. Subsection (a)(2) equates value with 
the obtaining of a security interest or a 
nonjudicial lien in the instrument. The 
term "security interest" covers Article 9 
cases in which an instrument is taken as 
collateral as well as bank collection cases 
in which a bank acquires a security inter- 
est under Section 4-210. The acquisition 
of a common-law or statutory banker's 
lien is also value under subsection (a)(2). 
An attaching creditor or other person who 
acquires a lien by judicial, proceedings 
does not give value for the purposes of 
subsection (a)(2). 

4. Subsection (a)(3) follows former 
Section 3-3 03(b) in providing that the 
holder takes for value if the instrument is 
taken in payment of or as security lor an 
antecedent claim, even though there is no 
extension of time or other concession, and 
whether or not the claim is due. Subsec- 
tion (a)(3) applies to any claim against any 
person; there is no requirement that the 
claim arise out of contract. In particular 
the provision is intended to apply to an 
instrument given in payment of or as secu- 
rity for the debt of a third person, even 
though no concession is made in return. 

5. Subsection (a)(4) and (5) restate for- 
mer Section 3-303(c). They state general- 
ly recognized exceptions to the rule that 
an executory promise is not value. A ne- 
gotiable instrument is value because it car- 
ries the possibility of negotiation to a hold- 
er in due course, after which the party 
who gives it is obliged to pay. The same 
reasoning applies to any irrevocable com- 
mitment to a third person, such as a letter 
of credit issued when an instrument is 
taken. 
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Notes of Decisions 

In general 1 terial to determination whether bank was hold- 

er in due course since a holder who takes a 

negotiable instrument as collateral for a loan 

1. In general takes for value and may thereby be a holder in 

Whether bank, seeking to recover on note, due course. D.C.C.E. § 28:3-303(a). Millman 

took note in payment of an outstanding loan or v. State Nat. Bank of Maryland, 1974, 323 A. 2d 

as collateral for issuance of the loan was imma- 723. Bills And Notes <s^ 357 

§ 28:3-304. Overdue instrument. 

(a) An instrument payable on demand becomes overdue at the earliest of the 
following times: 

(1) On the day after the day demand for payment is duly made; 

(2) If the instrument is a check, 90 days after its date; or 

(3) If the instrument is not a check, when the instrument has been 
outstanding for a period of time after its date which is unreasonably long 
under the circumstances of the particular case in light of the nature of the 
instrument and usage of the trade. 

(b) With respect to an instrument payable at a definite time the following 
rules apply: 

(1) If the principal is payable in installments and a due date has not been 
accelerated, the instrument becomes overdue upon default under the instru- 
ment for nonpayment of an installment, and the instrument remains overdue 
until the default is cured. 

(2) If the principal is not payable in installments and the due date has not 
been accelerated, the instrument becomes overdue on the day after the due 
date. 

(3) If a due date with respect to principal has been accelerated, the 
instrument becomes overdue on the day after the accelerated due date. 

(c) Unless the due date of principal has been accelerated, an instrument does 
not become overdue if there is default in payment of interest but no default in 
payment of principal. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 
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1. To be a holder in due course, one look at both the circumstances of the par- 
must take without notice that an inst.ru- ticular case and the nature of the instru- 
ment is overdue. Section 3-302 (a)(2)(iii). me nt and trade usage. Whether a demand 
Section 3-304 replaces subsection (3) of note is stale raay vary a great deal depend- 
former Section 3-304. For the sake of ing on the facts of the particular case , 
clarity it treats demand and time inst.ru- _ , . n , . , , 
merits separately. Subsection (a) applies 2 " Subsectlons 0>) and (c) cover time 
to demand instruments. A check becomes instruments. They follow the distinction 
stale after 90 davs made under former Article 3 between de- 

Under former Section 3-304(3)(c), a faults in payment of principal and interest, 

holder that took a demand note had notice In subsection (b) installment instruments 

that it was overdue if it was taken "more and single payment instruments are treat- 

than a reasonable length time after its ed separately. If an installment is late, the 

issue." In substitution for this test, sub- instrument is overdue until the default is 

section (a)(3) requires the trier of fact to cured. 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 28:3-304. For legislative history of D.C. Law 10-249, 

see Historical and Statutory Notes following 
§ 28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <3=>129. C.J.S. Letters of Credit §§ 86 to 89, 91 to 99. 

Westlaw Key Number Search: 56k 129. 

§ 28:3-305. Defenses and claims in recoupment. 

(a) Except as stated in subsection (b) of this section, the right to enforce the 
obligation of a party to pay an instrument is subject to the following: 

(1) A defense of the obligor based on (i) infancy of the obligor to the extent 
it is a defense to a simple contract, (ii) duress, lack of legal capacity, or 
illegality of the transaction which, under other law, nullifies the obligation of 
the obligor, (iii) fraud that induced the obligor to sign the instrument with 
neither knowledge nor reasonable opportunity to learn of its character or its 
essential terms, or (iv) discharge of the obligor in insolvency proceedings; 

(2) A defense of the obligor stated in another section of this article or a 
defense of the obligor that would be available if the person entitled to enforce 
the instrument were enforcing a right to payment under a simple contract; 
and 

(3) A claim in recoupment of the obligor against the original payee of the 
instrument if the claim arose from the transaction that gave rise to the 
instrument; but the claim of the obligor may be asserted against a transferee 
of the instrument only to reduce the amount owing on the instrument at the 
time the action is brought. 

(b) The right of a holder in due course to enforce the obligation of a party to 
pay the instrument is subject to defenses of the obligor stated in subsection 
(a)(1) of this section, but is not subject to defenses of the obligor stated in 
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subsection (a)(2) of this section or claims in recoupment stated in subsection 
(a)(3) of this section against a person other than the holder. 

(c) Except as stated in subsection (d) of this section, in an action to enforce 
the obligation of a party to pay the instrument, the obligor may not assert 
against the person entitled to enforce the instrument a defense, claim in 
recoupment, or claim to the instrument (section 28:3-306) of another person, 
but the other person's claim to the instrument may be asserted by the obligor if 
the other person is joined in the action and personally asserts the claim against 
the person entitled to enforce the instrument. An obligor is not obliged to pay 
the instrument if the person seeking enforcement of the instrument does not 
have rights of a holder in due course and the obligor proves that the instrument 
is a lost or stolen instrument. 

(d) In an action to enforce the obligation of an accommodation party to pay 
an instrument, the accommodation party may assert against the person entitled 
to enforce the instrument any defense or claim in recoupment under subsection 
(a) of this section that the accommodated party could assert against the person 
entitled to enforce the instrument, except the defenses of discharge in insolven- 
cy proceedings, infancy, and lack of legal capacity. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



1 . Subsection (a) states the defenses to 
the obligation of a party to pay the instru- 
ment. Subsection (a)(1) states the ''real 
defenses" that may be asserted against any 
person entitled to enforce the instrument. 

Subsection (a)(l )(i) allows assertion of 
the defense of infancy against a holder in 
due course, even though the effect of the 
defense is to render the instrument voida- 
ble but not void. The policy is one of 
protection of the infant even at the ex- 
pense of occasional loss to an innocent 
purchaser. No attempt is made to state 
when infancy is available as a defense or 
the conditions under which it may be as- 
serted. In some jurisdictions it is held 
that an infant cannot rescind the transac- 
tion or set up the defense unless the holder 
is restored to the position held before the 
instrument was taken which, in the case of 
a holder in due course, is normally impos- 
sible. In other states an infant who has 
misrepresented age may be estopped to 
assert infancy. Such questions are left to 
other law, as an integral part of the policy 
of each state as to the protection of in- 
fants. 



Subsection (a)(1)(h) covers mental in- 
competence, guardianship, ultra vires acts 
or lack of corporate capacity to do busi- 
ness, or any other incapacity apart from 
infancy. Such incapacity is largely statu- 
tory. Its existence and effect is left to the 
law of each state. If under the state law 
the effect is to render the obligation of the 
instrument entirely null and void, the de- 
fense may be asserted against a holder in 
due course. If the effect is merely to ren- 
der the obligation voidable at the election 
of the obligor, the defense is cut off. 

Duress, which is also covered by subsec- 
tion (a)(ii), is a matter of degree. An in- 
strument signed at the point of a gun is 
void, even in the hands of a holder in due 
course. One signed under threat to prose- 
cute the son of the maker for theft may be 
merely voidable, so that the defense is cut 
off. Illegality is most frequently a matter 
of gambling or usury, but may arise in 
other forms under a variety of statutes. 
The statutes differ in their provisions and 
the interpretations given them. They are 
primarily a matter of local concern and 
local policy. All such matters are there- 
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fore left to the local law. If under that law 
the effect of the duress or the illegality is 
to make the obligation entirely null and 
void, the defense may be asserted against a 
holder in due course. Otherwise it is cut 
off. 

Subsection (a)(l)(iii) refers to "real" or 
"essential" fraud, sometimes called fraud 
in the essence or fraud in the factum, as 
effective against a holder in due course. 
The common illustration is that of the 
maker who is tricked into signing a note in 
the belief that it is merely a receipt or 
some other document. The theory of the 
defense is that the signature on the instru- 
ment is ineffective because the signer did 
not intend to sign such an instrument at 
all. Under this provision the defense ex- 
tends to an instrument signed with knowl- 
edge that it is a negotiable instrument, but 
without knowledge of its essential terms. 
The test of the defense is that of excusable 
ignorance of the contents of the writing 
signed. The party must not only have 
been in ignorance, but must also have had 
no reasonable opportunity to obtain 
knowledge. In determining what is a rea- 
sonable opportunity all relevant factors are 
to be taken into account, including the 
intelligence, education, business experi- 
ence, and ability to read or understand 
English of the signer. Also relevant is the 
nature of the representations that were 
made, whether the signer had good reason 
to rely on the representations or to have 
confidence in the person making them, the 
presence or absence of any third person 
who might read or explain the instrument 
to the signer, or any other possibility of 
obtaining independent information, and 
the apparent necessity, or lack of it, for 
acting without delay. Unless the misrep- 
resentation meets this test, the defense is 
cut off by a holder in due course. 

Subsection (a)(l)(iv) states specifically 
that the defense of discharge in insolvency 
proceedings is not cut off when the instru- 
ment is purchased by a holder in due 
course. "Insolvency proceedings" is de- 
fined in Section 1-201(22) and it includes 
bankruptcy whether or not the debtor is 



insolvent. Subsection (2)(e) of former 
Section 3-305 is omitted. The substance 
of that provision is stated in Section 
3-601 (b). 

2. Subsection (a)(2) states other defens- 
es that, pursuant to subsection (b), are cut 
off by a holder in due course. These de- 
fenses comprise those specifically stated in 
Article 3 and those based on common law 
contract principles. Article 3 defenses are 
nonissuance of the instrument, conditional 
issuance, and issuance for a special pur- 
pose (Section 3-1 05(b)); failure to coun- 
tersign a traveler's check (Section 
3-1 06(c)); modification of the obligation 
by a separate agreement (Section 3-117); 
payment that violates a restrictive indorse- 
ment (Section 3-206(0); instruments is- 
sued without consideration or for which 
promised performance has not been given 
(Section 3-303(b)), and breach of warran- 
ty when a draft is accepted (Section 
3-41 7(b)). The most prevalent common 
law defenses are fraud, misrepresentation 
or mistake in the issuance of the instru- 
ment. In most cases the holder in due 
course will be an immediate or remote 
transferee of the payee of the instrument. 
In most cases the holder-in-due-course 
doctrine is irrelevant if defenses are being 
asserted against the payee of the instru- 
ment, but in a small number of cases the 
payee of the instrument may be a holder in 
due course. Those cases are discussed in 
Comment 4 to Section 3-302. 

Assume Buyer issues a note to Seller in 
payment of the price of goods that Seller 
fraudulently promises to deliver but which 
are never delivered. Seller negotiates the 
note to Holder who has no notice of the 
fraud. If Holder is a holder in due course, 
Holder is not subject to Buyer's defense of 
fraud. But in some cases an original party 
to the instrument is a holder in due 
course. For example, Buyer fraudulently 
induces Bank to issue a cashier's check to 
the order of Seller. The check is delivered 
by Bank to Seller, who has no notice of the 
fraud. Seller can be a holder in due 
course and can take the check free of 
Bank's defense of fraud. This case is dis- 
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cussed as Case # 1 in Comment 4 to Sec- 
tion 3-302. Former Section 3-305 stated 
that a holder in due course takes free of 
defenses of "any party to the instrument 
with whom the holder has not dealt." The 
meaning of this language was not at all 
clear and if read literally could have pro- 
duced the wrong result. In the hypotheti- 
cal case, it could be argued that Seller 
"dealt" with Bank because Bank delivered 
the check to Seller. But it is clear that 
Seller should take free of Bank's defense 
against Buyer regardless of whether Seller 
took delivery of the check from Buyer or 
from Bank. The quoted language is not 
included in Section 3-305. It is not neces- 
sary. If Buyer issues an instrument to 
Seller and Buyer has a defense against 
Seller, that defense can obviously be as- 
serted. Buyer and Seller are the only peo- 
ple involved. The holder-in-due-course 
doctrine has no relevance. The doctrine 
applies only to cases in which more than 
two parties are involved. Its essence is 
that the holder in due course does not 
have to suffer the consequences of a de- 
fense of the obligor on the instrument that 
arose from an occurrence with a third 
party. 

3. Subsection (a)(3) is concerned with 
claims in recoupment which can be illus- 
trated by the following example. Buyer 
issues a note to the order of Seller in 
exchange for a promise of Seller to deliver 
specified equipment. If Seller fails to de- 
liver the equipment or delivers equipment 
that is rightfully rejected, Buyer has a de- 
fense to the note because the performance 
that was the consideration for the note 
was not rendered. Section 3-303(b). 
This defense is included in Section 
3-305 (a)(2). That defense can always be 
asserted against Seller. This result is the 
same as that reached under former Sec- 
tion 3-408. 

But suppose Seller delivered the prom- 
ised equipment and it was accepted by 
Buyer. The equipment, however, was de- 
fective. Buyer retained the equipment 
and incurred expenses with respect to its 
repair. In this case, Buyer does not have 



a defense under Section 3-303(b). Seller 
delivered the equipment and the equip- 
ment was accepted. Under Article 2, Buy- 
er is obliged to pay the price of the equip- 
ment which is represented by the note. 
But Buyer may have a claim against Seller 
for breach of warranty. If Buyer has a 
warranty claim, the claim may be asserted 
against Seller as a counterclaim or as a 
claim in recoupment to reduce the amount 
owing on the note. It is not relevant 
whether Seller is or is not a holder in due 
course of the note or whether Seller knew 
or had notice that Buyer had the warranty 
claim. It is obvious that holder-in-due- 
course doctrine cannot be used to allow 
Seller to cut off a warranty claim that 
Buyer has against Seller. Subsection (b) 
specifically covers this point by stating 
that a holder in due course is not subject 
to a "claim in recoupment * * * against a 
person other than the holder." 

Suppose Seller negotiates the note to 
Holder. If Holder had notice of Buyer's 
warranty claim at the time the note was 
negotiated to Holder, Holder is not a hold- 
er in due course (Section 3-302(a)(2)(iv)) 
and Buyer may assert the claim against 
Holder (Section 3-305(a)(3)) but only as a 
claim in recoupment, i.e. to reduce the 
amount owed on the note. If the warranty 
claim is $1,000 and the unpaid note is 
$10,000, Buyer owes $9,000 to Holder. If 
the warranty claim is more than the un- 
paid amount of the note, Buyer owes noth- 
ing to Holder, but Buyer cannot recover 
the unpaid amount of the warranty claim 
from Holder. If Buyer had already par- 
tially paid the note, Buyer is not entitled to 
recover the amounts paid. The claim can 
be used only as an offset to amounts owing 
on the note. If Holder had no notice of 
Buyer's claim and otherwise qualifies as a 
holder in due course, Buyer may not assert 
the claim against Holder. Section 
3-305(b). 

The result under Section 3-305 is con- 
sistent with the result reached under for- 
mer Article 3, but the rules for reaching 
the result are stated differently. Under 
former Article 3 Buyer could assert rights 
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against Holder only if Holder was not a 
holder in due course, and Holder's status 
depended upon whether Holder had notice 
of a defense by Buyer. Courts have held 
that Holder had that notice if Holder had 
notice of Buyer's warranty claim. The 
rationale under former Article 3 was "fail- 
ure of consideration." This rationale does 
not distinguish between cases in which the 
seller fails to perform and those in which 
the buyer accepts the performance of sell- 
er but makes a claim against the seller 
because the performance is faulty. The 
term "failure of consideration" is subject 
to varying interpretations and is not used 
in Article 3. The use of the term "claim in 
recoupment" in Section 3-3 05 (a)(3) is a 
more precise statement of the nature of 
Buyer's right against Holder. The use of 
the term does not change the law because 
the treatment of a defense under subsec- 
tion (a)(2) and a claim in recoupment un- 
der subsection (a)(3) is essentially the 
same. 

Under former Article 3, case law was 
divided on the issue of the extent to which 
an obligor on a note could assert against a 
transferee who is not a holder in due 
course a debt or other claim that the obli- 
gor had against the original payee of the 
instrument. Some courts limited claims 
to those that arose in the transaction that 
gave rise to the note. This is the approach 
taken in Section 3-305(a)(3). Other 
courts allowed the obligor on the note to 
use any debt or other claim, no matter 
how unrelated to the note, to offset the 
amount owed on the note. Under current 
judicial authority and non-UCC statutory 
law, there will be many cases in which a 
transferee of a note arising from a sale 
transaction will not qualify as a holder in 
due course. For example, applicable law 
may require the use of a note to which 
there cannot be a holder in due course. 
See Section 3-1 06(d) and Comment 3 to 
Section 3-106. It is reasonable to provide 
that the buyer should not be denied the 
right to assert claims arising out of the 
sale transaction. Subsection (a)(3) is 
based on the belief that it is not reasonable 



to require the transferee to bear the risk 
that wholly unrelated claims may also be 
asserted. The determination of whether a 
claim arose from the transaction that gave 
rise to the instrument is determined by law 
other than this Article and thus may vary 
as local law varies. 

4. Subsection (c) concerns claims and 
defenses of a person other than the obligor 
on the instrument. It applies principally 
to cases in which an obligation is paid 
with the instrument of a third person. For 
example, Buyer buys goods from Seller 
and negotiates to Seller a cashier's check 
issued by Bank in payment of the price. 
Shortly after delivering the check to Seller, 
Buyer learns that Seller had defrauded 
Buyer in the sale transaction. Seller may 
enforce the check against Bank even 
though Seller is not a holder in due 
course. Bank has no defense to its obli- 
gation to pay the check and it may not 
assert defenses, claims in recoupment, or 
claims to the instrument of Buyer, except 
to the extent permitted by the "but" clause 
of the first sentence of subsection (c). 
Buyer may have a claim to the instrument 
under Section 3-306 based on a right to 
rescind the negotiation to Seller because 
of Seller's fraud. Section 3-2 02(b) and 
Comment 2 to Section 3-201. Bank can- 
not assert that claim unless Buyer is joined 
in the action in which Seller is trying to 
enforce payment of the check. In that 
case Bank may pay the amount of the 
check into court and the court will decide 
whether that amount belongs to Buyer or 
Seller. The last sentence of subsection (c) 
allows the issuer of an instrument such as 
a cashier's check to refuse payment in the 
rare case in which the issuer can prove 
that the instrument is a lost or stolen in- 
strument and the person seeking enforce- 
ment does not have rights of a holder in 
due course. 

5. Subsection (d) applies to instru- 
ments signed for accommodation (Section 
3-419) and this subsection equates the ob- 
ligation of the accommodation party to 
that of the accommodated party. The ac- 
commodation party can assert whatever 
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defense or claim the accommodated party 
held against the person enforcing the in- 
strument. The only exceptions are dis- 
charge in bankruptcy, infancy and lack of 
capacity. The same rule does not apply to 
an indorsement by a holder of the instru- 
ment in negotiating the instrument. The 
indorser, as transferor, makes a warranty 
to the indorsee, as transferee, that no de- 
fense or claim in recoupment is good 
against the indorser. Section 3-4 16(a)(4). 
Thus, if the indorsee sues the indorser 
because of dishonor of the instrument, the 
indorser may not assert the defense or 
claim in recoupment of the maker or 
drawer against the indorsee. 

Section 3-3 05(d) must be read in con- 
junction with Section 3-605, which pro- 
vides rules (usually referred to as surety- 
ship defenses) for determining when the 
obligation of an accommodation party is 
discharged, in whole or in part, because of 
some act or omission of a person entitled 
to enforce the instrument. To the extent a 
rule stated in Section 3-605 is inconsistent 
with Section 3-30 5(d), the Section 3-605 
rule governs. For example, under Section 
3-605(b), discharge under Section 3-604 
of the accommodated party does not dis- 
charge the accommodation party. As ex- 
plained in Comment 3 to Section 3-605, 
discharge of the accommodated party is 
normally part of a settlement under which 
the holder of a note accepts partial pay- 
ment from an accommodated party who is 



financially unable to pay the entire amount 
of the note. If the holder then brings an 
action against the accommodation party to 
recover the remaining unpaid amount of 
the note, the accommodation party cannot 
use Section 3-305(d) to nullify Section 
3-605 (b) by asserting the discharge of the 
accommodated party as a defense. On the 
other hand, suppose the accommodated 
party is a buyer of goods who issued the 
note to the seller who took the note for the 
buyer's obligation to pay for the goods. 
Suppose the buyer has a claim for breach 
of warranty with respect to the goods 
against the seller and the warranty claim 
may be asserted against the holder of the 
note. The warranty claim is a claim in 
recoupment. If the holder and the accom- 
modated party reach a settlement under 
which the holder accepts payment less 
than the amount of the note in full satis- 
faction of the note and the warranty claim, 
the accommodation party could defend an 
action on the note by the holder by assert- 
ing the accord and satisfaction under Sec- 
tion 3-3 05(d). There is no conflict with 
Section 3-605 (b) because that provision is 
not intended to apply to settlement of dis- 
puted claims. Another example of the use 
of Section 3-305(d) in cases in which Sec- 
tion 3-605 applies is stated in Comment 4 
to Section 3-605. See PEB Commentary 
No. 11, dated February 10, 1994 [Uniform 
Laws Annotated, UCC, APP II, Comment 
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Notes of Decisions 



In general 1 

Guarantors 3 

Knowledge of claim or defect 



1. In general 

Evidence established that holder of first note, 
which had been given for allegedly fraudulent 
painting, obtained note from holder in due 
course, so that there could be a recovery on 
note notwithstanding alleged fraud. D.C.Code 
1961, § 28-408. Blow v. Ammerman, C.A.D.C. 
1965, 350 F.2d 729, 121 U.S.App.D.C. 351. 
Bills And Notes <3=» 525 

Since bank, to which payee endorsed and 
delivered note, was a holder in due course, the 
bank which sued maker and payee, took note 
free of maker's defenses asserted against the 
pavee, including defense of want of consider- 
ation. D.C.C.E. §§ 28:3-302, 28:3-305. Mill- 
man v. State Nat. Bank of Maryland, 1974, 323 
A.2d 723. Bills And Notes <3=> 370 

Where depositary bank gave customer provi- 
sional credit on check deposited with bank and 
permitted customer to withdraw portion of 
credit before bank had discovered that drawers 
had stopped payment, bank was a holder in due 
course as to amount of provisional credit with- 
drawn and, in absence of applicable defenses, 
could recover from drawers. D.C.C.E. 
§§ 28:3-305(2), 28:4-201, 28:4-208, 28:4-209. 
Falls Church Bank v. Wesley Heights Realty, 
Inc. (App. 1969) 256 A.2d 915. Bills And Notes 
<S=>356 

2. Knowledge of claim or defect 

Where knowledge which vice-chairman of 
board of bank had acquired of partnership diffi- 
culties and settlement between maker and payee 
of note, which was given as part of partnership 
settlement agreement and which payee en- 
dorsed to bank, was acquired in his individual 
capacity as a private accountant and not as an 



official or employee of the bank, such knowl- 
edge was not imputable to the bank for purpose 
of determining whether bank, which sought to 
recover on note, had received knowledge that 
note was conditional and subject to defenses, 
including defense of failure of consideration. 
D.C.C.E. §§ 28:3-302, 28:3-305. Millman v. 
State Nat. Bank of Maryland, 1974, 323 A. 2d 
723. Banks And Banking ©=» 1 1 6(4) 

3. Guarantors 

Creditor's alleged impairment of collateral 
did not release guarantor from liability where 
guaranty specifically waived "impairment of 
collateral" defense; waiver constituted consent 
by guarantor that release of principal debtor 
would not discharge guarantor. Opton, Inc. v. 
F.D.I.C., 1994, 647 A.2d 1126. Guaranty &* 72 

Neither corporate principal's alleged mental 
incapacity at time he executed note, nor his 
alleged lack of corporate authority to executive 
note, was relevant to question of guarantor's 
liability; where underlying obligation was not 
void, but merely unenforceable against maker 
because of defense that was personal to maker, 
guarantor was not relieved of liability. Opton, 
Inc. v. F.D.I.C., 1994, 647 A.2d 1 126. Guaranty 
<3^78(1) 

D'Oench, Duhme doctrine precluded loan 
guarantor's defense, in collection action 
brought by FDIC as receiver for insolvent lend- 
er, that, though he had signed guarantee, he 
had not authorized its delivery to lender; FDIC 
was entitled to rely on unqualified guaranty 
found in lender's records, and postguarantee 
correspondence from lender indicating that it 
was still seeking unconditional guaranty could 
not impeach guaranty which was otherwise val- 
id on its face. Federal Deposit Insurance Act, 
§ 2[13](e), 12 U.S.C.A. § 1823(e). Opton, Inc. 
v. F.D.I. C, 1994, 647 A.2d 1126. Banks And 
Banking <£=> 505 



§ 28:3-306. Claims to an instrument. 

A person taking an instrument, other than a person having rights of a holder 
in due course, is subject to a claim of a property or possessory right in the 
instrument or its proceeds, including a claim to rescind a negotiation and to 
recover the instrument or its proceeds. A person having rights of a holder in 
due course takes free of the claim to the instrument. 



(Dec. 30, 1963, 77 Stat. 681, Pub. L. 88-243, 
§ 2(d), 42 DCR 467.) 
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Note 2 



This section expands on the reference to 
"claims to" the instrument mentioned in 
former Sections 3-305 and 3-306. Claims 
covered by the section include not only 
claims to ownership but also any other 
claim of a property or possessory right. It 
includes the claim to a lien or the claim of 
a person in rightful possession of an in- 
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strument who was wrongfully deprived oi 
possession. Also included is a claim based 
on Section 3-202 (b) for rescission of a 
negotiation of the instrument by the claim- 
ant. Claims to an instrument under Sec- 
tion 3-306 are different from claims in 
recoupment referred to in Section 
3-305(a)(3). 



Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 28:3-306. 

1973 Ed., §§ 28:3-305, 28:3-306. 



Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 
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1. In general 

Evidence established that holder of first note, 
which had been given for allegedly fraudulent 
painting, obtained note from holder in due 
course, so that there could be a recovery on 
note notwithstanding alleged fraud. D.C. Code 
J 961, § 28-408. Blow v. Ammerman, C.A.D.C. 
1965, 350 F.2d 729, 121 U.S.App.D.C. 351. 
Bills And Notes <&=> 525 

Where associations, which refinanced mort- 
gages so as to finance unconscionable home 
improvement contracts, knew that many of 
homeowners were of limited intelligence and 
were being refinanced out of notes with lower 
interest rates of monthly payments and where 
such associations were concerned solely with 
sufficiency of their security and did not inquire 
into bona fides and contract requirements and 
settlements adjustments, associations had not 
acted in good faith and thus were not "holders 
in due course" of homeowners' first trust notes 
and were not immune from defenses of fraud in 
the inducement, unconscionable dealing and 
usury. D.C.C.E. §§ 28:1-201(19, 25), 28:3-302, 
28:3-302(2), 28:3-306, 28:3-307(3). Slaughter 
v. Jefferson Federal Sav. & Loan Ass'n, 1973, 



361 F.Supp. 590, reversed 538 F.2d 397, 
U.S.App.D.C. 49. Bills And Notes ®» 339 

Where payee transferred nonnegotiable mon- 
ey orders, transferee, although not holder in due 
course, could establish case against payor, 
which had stopped payment on the money or- 
ders, by production of instruments and burden 
of proving want of consideration or other de- 
fense was upon payor. D.C.C.E. §§ 28:3-306, 
28:3-307(2), 28:3-805. Nation-Wide Cheek 
Corp. v. Banks (App. 1969) 260 A.2d 367. Bills 
And Notes @=* 493(3), 516 

2. Holder in due course 

Where finance company bought second trust 
notes, which arose from corporation's fraudu- 
lent home improvement scheme, from broker, 
who was not an agent of company, paid value 
for notes, acted in good faith without notice of 
any defenses to notes and bought such notes 
only for a short period and stopped when it 
learned of corporation's undesirable practices, 
company was a "holder in due course" and thus 
was free of claims of fraud in the inducement, 
unconscionability and usury. D.C.C.E. 

§§ 28:1-101 et seq., 28:1-201(19, 25), 28:3-302, 
28:3-302(2), 28:3-306, 28:3-307(3). Slaughter 
v. Jefferson Federal Sav. & Loan Ass'n, 1973, 
361 F.Supp. 590, reversed 538 F.2d 397, 176 
U.S.App.D.C. 49. Bills And Notes <s=* 327, 
365(1), 373, 376 
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Note 3 

3. Summary judgment sufficient to raise a jury issue as to bad faith on 

It was error to grant summary judgment in part of holder of note. D.C.Code 1961, 

favor of holder of second note, which had been §§ 28-406, 28-409. Blow v. Ammerman, 

given for allegedly fraudulent painting sold to C.A.D.C.1965, 350 F.2d 729, 121 U.S.App.D.C. 

maker by transferor of holder, where issue was 351 . Federal Civil Procedure <3= 2485 

§ 28:3-307. Notice of breach of fiduciary duty. 

(a) In this section: 

(1) "Fiduciary" means an agent, trustee, partner, corporate officer, or 
director, or other representative owing a fiduciary duty with respect to an 
instrument. 

(2) "Represented person" means the principal, beneficiary, partnership, 
corporation, or other person to whom the duty stated in paragraph (1) of this 
subsection is owed. 

(b) If (i) an instrument is taken from a fiduciary for payment or collection or 
for value, (ii) the taker has knowledge of the fiduciary status of die fiduciary, 
and (iii) the represented person makes a claim to the instrument or its proceeds 
on the basis that the transaction of the fiduciary is a breach of fiduciary duty, 
the following rules apply: 

(1) Notice of breach of fiduciary duty by the fiduciary is notice of the claim 
of the represented person. 

(2) In the case of an instrument payable to the represented person or the 
fiduciary as such, the taker has notice of the breach of fiduciary duty if the 
instrument is (i) taken in payment of or as security for a debt known by the 
taker to be the personal debt of the fiduciary, (ii) taken in a transaction 
known by the taker to be for the personal benefit of the fiduciary, or (iii) 
deposited to an account other than an account of the fiduciary, as such, or an 
account of the represented person. 

(3) If an instrument is issued by the represented person or the fiduciary as 
such, and made payable to the fiduciary personally, the taker does not have 
notice of the breach of fiduciary duty unless the taker knows of the breach of 
fiduciary duty. 

(4) If an instrument is issued by the represented person or the fiduciary as 
such, to the taker as payee, the taker has notice of the breach of fiduciary 
duty if the instrument is (i) taken in payment of or as security for a debt 
known by the taker to be the personal debt of the fiduciary, (ii) taken in a 
transaction known by the taker to be for the personal benefit of the fiduciary, 
or (iii) deposited to an account other than an account of the fiduciary, as 
such, or an account of the represented person. 

(Dec. 30, 1963, 77 Stat. 680, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

1. This section states rules for deter- result of the transaction with the fiduciary, 
mining when a person who has taken an Former Section 3-304(2) and (4)(e) related 
instrument from a fiduciary has notice of a to this issue, but those provisions were 
breach of fiduciary duty that occurs as a 
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unclear in their meaning. Section 3-307 
is intended to clarify the law by stating 
rules that comprehensively cover the issue 
of when the taker of an instrument has 
notice of breach of a fiduciary duty and 
thus notice of a claim to the instrument or 
its proceeds. 

2. Subsection (a) defines the terms "fi- 
duciary" and "represented person" and 
the introductory paragraph of subsection 
(b) describes the transaction to which the 
section applies. The basic scenario is one 
in which the fiduciary in effect embezzles 
money of the represented person by apply- 
ing the proceeds of an instrument that 
belongs to the represented person to the 
personal use of the fiduciary. The person 
dealing with the fiduciary may be a depos- 
itary bank that takes the instrument for 
collection or a bank or other person that 
pays value for the instrument. The section 
also covers a transaction in which an in- 
strument is presented for payment to a 
payor bank that pays the instrument by 
giving value to the fiduciary. Subsections 
(b)(2), (3), and (4) state rules for determin- 
ing when the person dealing with the fidu- 
ciary has notice of breach of fiduciary 
duty. Subsection (b)(1) states that notice 
of breach of fiduciary duty is notice of the 
represented person's claim to the instru- 
ment or its proceeds. 

Under Section 3-306, a person taking an 
instrument is subject to a claim to the 
instrument or its proceeds, unless the tak- 
er has rights of a holder in due course. 
Under Section 3-302(a)(2)(v), the taker 
cannot be a holder in due course if the 
instrument was taken with notice of a 
claim under Section 3-306. Section 
3-307 applies to cases in which a repre- 
sented person is asserting a claim because 
a breach of fiduciary duty resulted in a 
misapplication of the proceeds of an in- 
strument. The claim of the represented 
person is a claim described in Section 
3-306. Section 3-307 states rules for de- 
termining when a person taking an instru- 
ment has notice of the claim which will 
prevent assertion of rights as a holder in 
due course. It also states rules for deter- 



mining when a payor bank pays an instru- 
ment with notice of breach of fiduciary 
duty. 

Section 3-3 07(b) applies only if the per- 
son dealing with the fiduciary "has knowl- 
edge of the fiduciary status of the fiducia- 
ry." Notice which does not amount to 
knowledge is not enough to cause Section 
3-307 to apply. "Knowledge" is defined 
in Section 1-201(25). In most cases, the 
"taker" referred to in Section 3-307 will 
be a bank or other organization. Knowl- 
edge of an organization is determined by 
the rules stated in Section 1-201(27). In 
many cases, the individual who receives 
and processes an instrument on behalf of 
the organization that is the taker of the 
instrument "for payment or collection or 
for value" is a clerk who has no knowl- 
edge of any fiduciary status of the person 
from whom the instrument is received. In 
such cases, Section 3-307 doesn't apply 
because, under Section 1-201(27), knowl- 
edge of the organization is determined by 
the knowledge of the "individual conduct- 
ing that transaction," i.e. the clerk who 
receives and processes the instrument. 
Furthermore, paragraphs (2) and (4) each 
require that the person acting for the orga- 
nization have knowledge of facts that indi- 
cate a breach of fiduciary duty. In the 
case of an instrument taken for deposit to 
an account, the knowledge is found in the 
fact that the deposit is made to an account 
other than that of the represented person 
or a fiduciary account for benefit of that 
person. In other cases the person acting 
for the organization must know that the 
instrument is taken in payment or as secu- 
rity for a personal debt of the fiduciary or 
for the personal benefit of the fiduciary. 
For example, if the instrument is being 
used to buy goods or services, the person 
acting for the organization must know that 
the goods or services are for the personal 
benefit of the fiduciary. The requirement 
that the taker have knowledge rather than 
notice is meant to limit Section 3-307 to 
relatively uncommon cases in which the 
person who deals with the fiduciary knows 
all the relevant facts: the fiduciary status 
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and that the proceeds of the instrument 
are being used for the personal debt or 
benefit of the fiduciary or are being paid to 
an account that is not an account of the 
represented person or of the fiduciary, as 
such. Mere notice of these facts is not 
enough to put the taker on notice of the 
breach of fiduciary duty and does not give 
rise to any duty of investigation by the 
taker. 

3. Subsection (b)(2) applies to instru- 
ments payable to the represented person 
or the fiduciary as such. For example, a 
check payable to Corporation is indorsed 
in the name of Corporation by Doe as its 
President. Doe gives the check to Bank as 
partial repayment of a personal loan that 
Bank had made to Doe. The check was 
indorsed either in blank or to Bank. Bank 
collects the check and applies the proceeds 
to reduce the amount owed on Doe's loan. 
If the person acting for Bank in the trans- 
action knows that Doe is a fiduciary and 
that the check is being used to pay a 
personal obligation of Doe, subsection 
(b)(2) applies. If Corporation has a claim 
to the proceeds of the check because the 
use of the check by Doe was a breach of 
fiduciary duty, Bank has notice of the 
claim and did not take the check as a 
holder in due course. The same result 
follows if Doe had indorsed the check to 
himself before giving it to Bank. Subsec- 
tion (b)(2) follows Uniform Fiduciaries Act 
§ 4 in providing that if the instrument is 
payable to the fiduciary, as such, or to the 
represented person, the taker has notice of 
a claim if the instrument is negotiated for 
the fiduciary's personal debt. If fiduciary 
funds are deposited to a personal account 
of the fiduciary or to an account that is not 
an account of the represented person or of 
the fiduciary, as such, there is a split of 
authority concerning whether the bank is 
on notice of a breach of fiduciary duty. 
Subsection (b)(2)(iii) states that the bank is 
given notice of breach of fiduciary duty 
because of the deposit. The Uniform Fi- 
duciaries Act § 9 states that the bank is 
not on notice unless it has knowledge of 



facts that makes its receipt of the deposit 
an act of bad faith. 

The rationale of subsection (b)(2) is that 
it is not normal for an instrument payable 
to the represented person or the fiduciary, 
as such, to be used for the personal benefit 
of the fiduciary. It is likely that such use 
reflects an unlawful use of the proceeds of 
the instrument. If the fiduciary is entitled 
to compensation from the represented per- 
son for services rendered or for expenses 
incurred by the fiduciary the normal mode 
of payment is by a check drawn on the 
fiduciary account to the order of the fidu- 
ciary. 

4. Subsection (b)(3) is based on Uni- 
form Fiduciaries Act § 6 and applies when 
the instrument is drawn by the represent- 
ed person or the fiduciary as such to the 
fiduciary personally. The term "personal- 
ly" is used as it is used in the Uniform 
Fiduciaries Act to mean that the instru- 
ment is payable to the payee as an individ- 
ual and not as a fiduciary. For example, 
Doe as President of Corporation writes a 
check on Corporation's account to the or- 
der of Doe personally. The check is then 
indorsed over to Bank as in Comment 3. 
In this case there is no notice of breach of 
fiduciary duty because there is nothing 
unusual about the transaction. Corpora- 
tion may have owed Doe money for salary, 
reimbursement for expenses incurred for 
the benefit of Corporation, or for any other 
reason. If Doe is authorized to write 
checks on behalf of Corporation to pay 
debts of Corporation, the check is a nor- 
mal way of paying a debt owed to Doe. 
Bank may assume that Doe may use the 
instrument for his personal benefit. 

5. Subsection (b)(4) can be illustrated 
by a hypothetical case. Corporation 
draws a check payable to an organization. 
X, an officer or employee of Corporation, 
delivers the check to a person acting for 
the organization. The person signing the 
check on behalf of Corporation is X or 
another person. If the person acting for 
the organization in the transaction knows 
that X is a fiduciary, the organization is on 
notice of a claim by Corporation if it takes 
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the instrument under the same circum- 
stances stated in subsection (b)(2). If the 
organization is a bank and the check is 
taken in repayment of a personal loan of 
the bank to X, the case is like the case 
discussed in Comment 3. It is unusual for 
Corporation, the represented person, to 
pay a personal debt of Doe by issuing a 
check to the bank. It is more likely that 
the use of the check by Doe reflects an 
unlawful use of the proceeds of the check. 



The same analysis applies if the check is 
made payable to an organization in pay- 
ment of goods or services. If the person 
acting for the organization knew of the 
fiduciary status of X and that the goods or 
services were for X's personal benefit, the 
organization is on notice of a claim by 
Corporation to the proceeds of the check. 
See the discussion in the last paragraph of 
Comment 2. 



Prior Codifications 

1981 Ed., § 28:3-307. 
1973 Ed., § 28:3-304. 
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§ 28:3-101. 
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1. In general 

Findings of district court, in civil action 
brought against lending institutions by victims 
of home improvement fraud, that even though 
lenders lacked actual notice of fraud involved in 
transactions in question, such institutions had 
reason to know of misrepresentation and un- 



Library References 

Encyclopedias 

C.J.S. Letters of Credit §§ 172, 174, 177 to 
56k332; 179,201. 

Motes of Decisions 

conscionabie dealing, and were thus on notice 
of victim's defenses to note and were not enti- 
tled to status of holders in due course, were 
clearly erroneous and would be reversed. 
D.C.C.E. §§ 28:1-201(19, 25), 28:3-302, 
28:3-307(3). Slaughter v. Jefferson Federal 
Sav. and Loan Ass'n, C.A.D.C.1976, 538 F.2d 
397, 176 U.S.App.D.C. 49. Bills And Notes ©=> 
525 



§ 28:3—308. Proof of signatures and status as holder in due course. 

(a) In an action with respect to an instrument, the authenticity of, and 
authority to make, each signature on the instrument is admitted unless specifi- 
cally denied in the pleadings. If the validity of a signature is denied in the 
pleadings, the burden of establishing validity is on the person claiming validity, 
but the signature is presumed to be authentic and authorized unless the action 
is to enforce the liability of the purported signer and the signer is dead or 
incompetent at the time of trial of the issue of validity of the signature. If an 
action to enforce the instrument is brought against a person as the undisclosed 
principal of a person who signed the instrument as a party to the instrument, 
the plaintiff has the burden of establishing that the defendant is liable on the 
instrument as a represented person under section 28:3-402(a). 

(b) If the validity of signatures is admitted or proved and there is compliance 
with subsection (a) of this section, a plaintiff producing the instrument is 
entitled to payment if the plaintiff proves entitlement to enforce the instrument 
under section 28:3-301, unless the defendant proves a defense or claim in 
recoupment. If a defense or claim in recoupment is proved, the right to 
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payment of the plaintiff is subject to the defense or claim, except to the extent 
the plaintiff proves that the plaintiff has rights of a holder in due course which 
are not subject to the defense or claim. 

(Dec. 30, 1963, 77 Stat. 681, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467; Apr. 18, 1996, D.C. Law 11-110, § 27(a), 43 DCR 530.) 



1. Section 3-308 is a modification of 
former Section 3-307. The first two sen- 
tences of subsection (a) are a restatement 
of former Section 3-307(1). The purpose 
of the requirement of a specific denial in 
the pleadings is to give the plaintiff notice 
of the defendant's claim of forgery or lack 
of authority as to the particular signature, 
and to afford the plaintiff an opportunity 
to investigate and obtain evidence. If lo- 
cal rules of pleading permit, the denial 
may be on information and belief, or it 
may be a denial of knowledge or informa- 
tion sufficient to form a belief. It need not 
be under oath unless the local statutes or 
rules require verification. In the absence 
of such specific denial the signature stands 
admitted, and is not in issue. Nothing in 
this section is intended, however, to pre- 
vent amendment of the pleading in a prop- 
er case. 

The question of the burden of establish- 
ing the signature arises only when it has 
been put in issue by specific denial. "Bur- 
den of establishing" is defined in Section 
1-201. The burden is on the party claim- 
ing under the signature, but the signature 
is presumed to be authentic and autho- 
rized except as stated in the second sen- 
tence of subsection (a). "Presumed" is 
defined in Section 1—201 and means that 
until some evidence is introduced which 
would support a finding that the signature 
is forged or unauthorized, the plaintiff is 
not required to prove that it is valid. The 
presumption rests upon the fact that in 
ordinary experience forged or unautho- 
rized signatures are very uncommon, and 
normally any evidence is within the con- 
trol of, or more accessible to, the defen- 
dant. The defendant is therefore required 
to make some sufficient showing of the 
grounds for the denial before the plaintiff 
is required to introduce evidence. The 
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defendant's evidence need not be sufficient 
to require a directed verdict, but it must be 
enough to support the denial by permitting 
a finding in the defendant's favor. Until 
introduction of such evidence the pre- 
sumption requires a finding for the plain- 
tiff. Once such evidence is introduced the 
burden of establishing the signature by a 
preponderance of the total evidence is on 
the plaintiff. The presumption does not 
arise if the action is to enforce the obli- 
gation of a purported signer who has died 
or become incompetent before the evi- 
dence is required, and so is disabled from 
obtaining or introducing it. "Action" is 
defined in Section 1—20 1 and includes a 
claim asserted against the estate of a de- 
ceased or an incompetent. 

The last sentence of subsection (a) is a 
new provision that is necessary to take 
into account Section 3-402(a) that allows 
an undisclosed principal to be liable on an 
instrument signed by an authorized repre- 
sentative. In that case the person enforc- 
ing the instrument must prove that the 
undisclosed principal is liable. 

2. Subsection (b) restates former Sec- 
tion 3-307(2) and (3). Once signatures 
are proved or admitted a holder, by mere 
production of the instrument, proves "enti- 
tlement to enforce the instrument" be- 
cause under Section 3-301 a holder is a 
person entitled to enforce the instrument. 
Any other person in possession of an in- 
strument may recover only if that person 
has the rights of a holder. Section 3-301. 
That person must prove a transfer giving 
that person such rights under Section 
3-203(b) or that such rights were obtained 
by subrogation or succession. 

If a plaintiff producing the instrument 
proves entitlement to enforce the instru- 
ment, either as a holder or a person with 
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rights of a holder, the plaintiff is entitled 
to recovery unless the defendant proves a 
defense or claim in recoupment. Until 
proof of a defense or claim in recoupment 
is made, the issue as to whether the plain- 
tiff has rights of a holder in due course 
does not arise. In the absence of a de- 
fense or claim in recoupment, any person 
entitled to enforce the instrument is enti- 
tled to recover. If a defense or claim in 
recoupment is proved, the plaintiff may 
seek to cut off the defense or claim in 
recoupment by proving that the plaintiff is 
a holder in due course or that the plaintiff 
has rights of a holder in due course under 
Section 3-203(b) or by subrogation or suc- 
cession. All elements of Section 3-302(a) 
must be proved. 
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Note 1 

Nothing in this section is intended to say 
that the plaintiff must necessarily prove 
rights as a holder in due course. The 
plaintiff may elect to introduce no further 
evidence, in which case a verdict may be 
directed for the plaintiff or the defendant, 
or the issue of the defense or claim in 
recoupment may be left to the trier of fact, 
according to the weight and sufficiency of 
the defendant's evidence. The plaintiff 
may elect to rebut the defense or claim in 
recoupment by proof to the contrary, in 
which case a verdict may be directed for 
either party or the issue may be for the 
trier of fact. Subsection (b) means only 
that if the plaintiff claims the rights of a 
holder in due course against the defense or 
claim in recoupment, the plaintiff has the 
burden of proof on that issue. 
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Prior Codifications 

1981 Ed., § 28:3-308. 
1973 Ed., § 28:3-307. 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Law 11-110, the "Technical Amendments Act 
of 1996," was introduced in Council and as- 
signed Bill No. 11-485, which was referred to 
the Committee of the Whole. The Bill was 
adopted on first and second readings on Decem- 
ber 5, 1995, and January 5, 1996, respectively. 
Signed by the Mayor on January 26, 1996, it 
was assigned Act No. 1 1-199 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 11-110 became effective on April .18, 1996. 
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Key Numbers 

Bills and Notes <^>463, 492. 
Westlaw Key Number Searches: 
56k492. 



Library References 

Encyclopedias 

C.J.S. Letters of Credit §§ 267, 269, 285 to 
56k463; 2 87. 



Notes of Decisions 



Burden of proof, holder in due course 

Defenses 4 

Establishment of defense 4 

Fact questions, holder in due course 2 

Holder in due course 1, 2 

Burden of proof 1 

Fact questions 2 
Knowledge of claim or defect 3 



1 . Holder in due course — Burden of proof 

Under Uniform Commercial Code, burden 
a holder to prove himself a holder in due com 



of 

se 
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applied to case in which trial occurred after 
Code's effective date, even though entire trans- 
action occurred prior to such effective date. 
D.C. Code 1961, § 28:1-101. United Securities 
Corp. v. Bruton (App. 1965) 213 A.2d 892. 
Bills And Notes <S=> 497(2) 

Under Uniform Commercial Code the burden 
was on holder of purchase price note, where 
defense of defective workmanship in article sold 
was shown, to prove that it was in all respects a 
holder in due course, and such burden was not 
sustained where only evidence offered by holder 
to establish its status as such holder was that it 
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Mote 1 

purchased note on date shown on endorsement. 
D.C.Code 1961, §§ 28:1-101, 28:3-307 and (3). 
United Securities Corp. v. Bruton (App. 1965) 
213 A.2d 892. Bills And Notes @=> 497(2), 525 

2. — — Fact questions, holder in due course 

Question whether holder of second note, 
which had been given for allegedly fraudulent 
painting, was holder in due course, in these 
circumstances so as to be entitled to recover on 
note was issue of fact. D.C.Code 1961, 
§ 28-409. Blow v. Ammerman, C.A.D.C.1965, 
350 F.2d 729, 121 U.S.App.D.C. 351. Bills And 
Notes <£=> 537(6) 

3. Knowledge of claim or defect 

Knowledge of collateral fraudulent transac- 
tions of negotiator of note is circumstance bear- 
ing on whether particular note was taken in bad 
faith. D.C.Code 1961, § 28-409. Blow v. Am- 
merman, C.A.D.C.1965, 350 F.2d 729, 121 
U.S.App.D.C. 35 1 . Bills And Notes <&> 337 

4. Establishment of defense 

Section of Uniform Commercial Code provid- 
ing that when signatures are admitted or estab- 
lished production of the instrument entitles a 
holder to recover on it unless the defendant 
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establishes a defense applied to suit on notes 
although the transaction took place prior to the 
effective date of the Code. D.C.C.E. 
§ 28:3-307(2). Toomey v. Cammack, 1975, 345 
A.2d 453. Bills And Notes ^ 516 

Where payee transferred nonnegotiable mon- 
ey orders, transferee, although not holder in due 
course, could establish case against payor, 
which had stopped payment on the money or- 
ders, by production of instruments and burden 
of proving want of consideration or other de- 
fense was upon payor. D.C.C.E. §§ 28:3-306, 
28:3-307(2), 28:3-805. Nation-Wide Check 
Corp. v. Banks (App. 1969) 260 A.2d 367. Bills 
And Notes <$=> 493(3), 516 

Defenses of failure of consideration, fraud, 
and usury raised by signer of note in his plead- 
ing, without introduction of some evidence, did 
not constitute "establishment of a defense" un- 
der statute providing that once signatures are 
admitted or established, production of the in- 
strument entitles a holder to recover on it un- 
less the defendant establishes a defense. 
D.C.C.E. § 28:3-307(2). Calvert Credit Corp. v. 
Humble (App. 1969) 249 A.2d 518. Bills And 
Notes <£=> 518(1), 520; Usury ^117 



§ 28:3—309. Enforcement of lost, destroyed, or stolen instrument. 

(a) A person not in possession of an instrument is entitled to enforce the 
instrument if (i) the person was in possession of the instrument and entitled to 
enforce it when loss of possession occurred, (ii) the loss of possession was not 
the result of a transfer by the person or a lawful seizure, and (Hi) the person 
cannot reasonably obtain possession of the instrument because the instrument 
was destroyed, its whereabouts cannot be determined, or it is in the wrongful 
possession of an unknown person or a person that cannot be found or is not 
amenable to service of process. 

(b) A person seeking enforcement of an instrument under subsection (a) of 
this section must prove the terms of the instrument and the person's right to 
enforce the instrument. If that proof is made, section 28:3-308 applies to the 
case as if the person seeking enforcement had produced the instrument. The 
court may not enter judgment in favor of the person seeking enforcement 
unless it finds that the person required to pay the instrument is adequately 
protected against loss that might occur by reason of a claim by another person 
to enforce the instrument. Adequate protection may be provided by any 
reasonable means. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

Section 3-309 is a modification of for- those of an "owner" as in former Section 
mer Section, 3-804. The rights stated are 3-804, Under subsection (b), judgment to 
those of "a person entitled to enforce the enforce the instrument cannot be given 
instrument" at the time of loss rather than unless the court finds that the defendant 
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will be adequately protected against a 
claim to the instrument by a holder that 
may appear at some later time. The court 
is given discretion in determining how ad- 
equate protection is to be assured. For- 
mer Section 3-804 allowed the court to 
"require security indemnifying the defen- 
dant against loss." Under Section 3-309 
adequate protection is a flexible concept. 
For example, there is substantial risk that 
a holder in due course may make a de- 
mand for payment if the instrument was 
payable to bearer when it was lost or sto- 



len. On the other hand if the instrument 
was payable to the person who lost the 
instrument and that person did not in- 
dorse the instrument, no other person 
could be a holder of the instrument. In 
some cases there is risk of loss only if 
there is doubt about whether the facts 
alleged by the person who lost the instru- 
ment are true. Thus, the type of adequate 
protection that is reasonable in the cir- 
cumstances may depend on the degree of 
certainty about the facts in the case. 



Prior Codifications 

1981 Ed., § 28:3-309. 



Historical and Statutory Notes 
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For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 
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In general 1 
Waiver of defense 



1 . In general 

Under District of Columbia's version of Uni- 
form Commercial Code (UCC), assignee who 
did not have possession of note at time it was 
lost was not entitled to enforce note. D.C. Code 
1981, § 28:3-309. Dennis Joslin Co., LLC v. 
Robinson Broadcasting Corp., 1997, 977 
F.Supp. 491. Bills And Notes <&=> 443(3) 



2. Waiver of defense 

Guarantors, who signed loan guaranty which 
included provision waiving any defense going to 
unenforceability of any obligation guaranteed, 
waived defense to enforcement of lost note un- 
der District of Columbia's version of Uniform 
Commercial Code (UCC). D.C.Code 1981, 
§ 28:3-309. Dennis Joslin Co., LLC v. Robin- 
son Broadcasting Corp., 1997, 977 F.Supp. 491. 
Bills And Notes <s= 451(1) 



§ 28:3-3 10. Effect of instrument on obligation for which taken. 

(a) Unless otherwise agreed, if a certified check, cashier's check, or teller's 
check is taken for an obligation, the obligation is discharged to the same extent 
discharge would result if an amount of money equal to the amount of the 
instrument were taken in payment of the obligation. Discharge of the obli- 
gation does not affect any liability that the obligor may have as an indorser of 
the instrument. 
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(b) Unless otherwise agreed and except as provided in subsection (a) of this 
section, if a note or an uncertified check is taken for an obligation, the 
obligation is suspended to the same extent the obligation would be discharged if 
an amount of money equal to the amount of the instrument were taken, and the 
following rules apply: 

(1) In the case of an uncertified check, suspension of the obligation 
continues until dishonor of the check or until it is paid or certified. Payment 
or certification of the check results in discharge of the obligation to the extent 
of the amount of the check. 

(2) In the case of a note, suspension of the obligation continues until 
dishonor of the note or until it is paid. Payment of the note results in 
discharge of the obligation to the extent of the payment. 

(3) Except as provided in paragraph (4) of this subsection, if the check or 
note is dishonored and the obligee of the obligation for which the instrument 
was taken is the person entitled to enforce the instrument, the obligee may 
enforce either the instrument or the obligation. In the case of an instrument 
of a third person which is negotiated to the obligee by the obligor, discharge 
of the obligor on the instrument also discharges the obligation. 

(4) If the person entitled to enforce the instrument taken for an obligation 
is a person other than the obligee, the obligee may not enforce the obligation 
to the extent the obligation is suspended. If the obligee is the person entitled 
to enforce the instrument but no longer has possession of it because it was 
lost, stolen, or destroyed, the obligation may not be enforced to the extent of 
the amount payable on the instrument, and to that extent the obligee's rights 
against the obligor are limited to enforcement of the instrument. 

(c) If an instrument other than one described in subsection (a) or (b) of this 
section is taken for an obligation, the effect is (i) that stated in subsection (a) of 
this section if the instrument is one on which a bank is liable as maker or 
acceptor, or (ii) that stated in subsection (b) of this section in any other case. 

(Dec. 30, 1963, 77 Stat. 693, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1. Section 3-310 is a modification of teller's check is given in payment of an 
former Section 3-802. As a practical mat- obligation. In that case the obligation is 
ter, application of former Section 3-802 discharged unless there is an agreement to 
was limited to cases in which a check or a the contrary. Subsection (a) drops the 
note was given for an obligation. Subsec- exception in former Section 3-802 for 
tions (a) and (b) of Section 3-310 are cases in which there is a right of recourse 
,,r 4 * j • 4 £i_i j on the instrument against the obligor, 
therefore stated m terms ol checks and __ . „ ^ ° nn ^,<s, s ^ it 

. , , r T . i Under former Section 3-802 (l)(a) the obh- 

notes in the interests ol clarity. Subsec- . A ,. , , . f , 

, x . -i.i gation was not discharged it there was a 

tion (c) covers the rare cases in which . , , f + i • + . , 

right ol recourse on the instrument against 
some other instrument is given to pay an the obH Subsection (a) changes this 

obligation. result. The underlying obligation is dis- 

2. Subsection (a) deals with the case in charged, but any right of recourse on the 
which a certified check, cashier's check or instrument is preserved. 
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3. Subsection (b) concerns cases in 
which an uncertified check or a note is 
taken for an obligation. The typical case 
is that in which a buyer pays for goods or 
services by giving the seller the buyer's 
personal check, or in which the buyer 
signs a note for the purchase price. Sub- 
section (b) also applies to the uncommon 
cases in which a check or note of a third 
person is given in payment of the obli- 
gation. Subsection (b) preserves the rule 
under former Section 3-802(1 )(b) that the 
buyer's obligation to pay the price is sus- 
pended, but subsection (b) spells out the 
effect more precisely. If the check or note 
is dishonored, the seller may sue on either 
the dishonored instrument or the contract 
of sale if the seller has possession of the 
instrument and is the person entitled to 
enforce it. If the right to enforce the 
instrument is held by somebody other than 
the seller, the seller can't enforce the right 
to payment of the price under the sales 
contract because that right is represented 
by the instrument which is enforceable by 
somebody else. Thus, if the seller sold the 
note or the check to a holder and has not 
reacquired it after dishonor, the only right 
that survives is the right to enforce the 
instrument. 

The last sentence of subsection (b)(3) 
applies to cases in which an instrument of 
another person is indorsed over to the 
obligee in payment of the obligation. For 
example, Buyer delivers an uncertified 
personal check of X payable to the order of 
Buyer to Seller in payment of the price of 
goods. Buyer indorses the check over to 
Seller. Buyer is liable on the check as 
indorser. If Seller neglects to present the 
check for payment or to deposit it for 
collection within 30 days of the indorse- 
ment, Buyer's liability as indorser is dis- 
charged. Section 3-4 15(e). Under the 
last sentence of Section 3-3 10(b)(3) Buyer 
is also discharged on the obligation to pay 
for the goods. 

4. There was uncertainty concerning 
the applicability of former Section 3-802 
to the case in which the check given for 
the obligation was stolen from the payee, 



the payee's signature was forged, and the 
forger obtained payment. The last sen- 
tence of subsection (b)(4) addresses this 
issue. If the payor bank pays a holder, the 
drawer is discharged on the underlying 
obligation because the check was paid. 
Subsection (b)(1). If the payor bank pays 
a person not entitled to enforce the instru- 
ment, as in the hypothetical case, the sus- 
pension of the underlying obligation con- 
tinues because the check has not been 
paid. Section 3-602(a). The payee's 
cause of action is against the depositary 
bank or payor bank in conversion under 
Section 3-420 or against the drawer under 
Section 3-309. In the latter case, the 
drawer's obligation under Section 
3-4 14(b) is triggered by dishonor which 
occurs because the check is unpaid. Pres- 
entment for payment to the drawee is ex- 
cused under Section 3-504(a)(i) and, un- 
der Section 3-502(e), dishonor occurs 
without presentment if the check is not 
paid. The payee cannot merely ignore the 
instrument and sue the drawer on the un- 
derlying contract. This would impose on 
the drawer the risk that the check when 
stolen was indorsed in blank or to bearer. 
A similar analysis applies with respect to 
lost instruments that have not been paid. 
If a creditor takes a check of the debtor in 
payment of an obligation, the obligation is 
suspended under the introductory para- 
graph of subsection (b). If the creditor 
then loses the check, what are the credi- 
tor's rights? The creditor can request the 
debtor to issue a new check and in many 
cases, the debtor will issue a replacement 
check after stopping payment on the lost 
check. In that case both the debtor and 
creditor are protected. But the debtor is 
not obliged to issue a new check. If the 
debtor refuses to issue a replacement 
check, the last sentence of subsection 
(b)(4) applies. The creditor may not en- 
force the obligation of debtor for which 
the check was taken. The creditor may 
assert only rights on the check. The credi- 
tor can proceed under Section 3-309 to 
enforce the obligation of the debtor, as 
drawer, to pay the check. 
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5. Subsection (c) deals with rare cases instrument, subsection (a) applies and the 
in which other instruments are taken for obligation is discharged. In any other 
obligations. If a bank is the obligor on the case subsection (b) applies. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-310. F° r legislative history of D.C. Law 10-249, 

im? dj c 10 i on~> see Historical and Statutory Notes following 

iy/3Jbd., s zo'.i-oUZ, c 28'3-101 

Cross References 
Section References 

This section is referred to in § 28:2-51 1. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes @=>430, 431. c j s Letters of Credit §§ 120, 237. 

Westlaw Key Number Searches: 56k430; 
56k431. 

§ 28:3-3 1 1 . Accord and satisfaction by use of instrument. 

(a) If a person against whom a claim is asserted proves that (i) that person in 
good faith tendered an instrument to the claimant as full satisfaction of the 
claim, (ii) the amount of the claim was unliquidated or subject to a bona fide 
dispute, and (iii) the claimant obtained payment of the instrument, the follow- 
ing subsections apply. 

(b) Unless subsection (c) of this section applies, the claim is discharged if the 
person against whom the claim is asserted proves that the instrument or an 
accompanying written communication contained a conspicuous statement to 
the effect that the instrument was tendered as full satisfaction of the claim. 

(c) Subject to subsection (d) of this section, a claim is not discharged under 
subsection (b) of this section if either of the following applies: 

(1) The claimant, if an organization, proves that (i) within a reasonable 
time before the tender, the claimant sent a conspicuous statement to the 
person against whom the claim is asserted that communications concerning 
disputed debts, including an instrument tendered as full satisfaction of a debt, 
are to be sent to a designated person, office, or place, and (ii) the instrument 
or accompanying communication was not received by that designated person, 
office, or place. 

(2) The claimant, whether or not an organization, proves that within 90 
days after payment of the instrument, the claimant tendered repayment of the 
amount of the instrument to the person against whom the claim is asserted. 
This paragraph does not apply if the claimant is an organization that sent a 
statement complying with paragraph (l)(i) of this subsection. 

(d) A claim is discharged if the person against whom the claim is asserted 
proves that within a reasonable time before collection of the instrument was 
initiated, the claimant, or an agent of the claimant having direct responsibility 
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with respect to the disputed obligation, knew that the instrument was tendered 
in full satisfaction of the claim. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



1. This section deals with an informal 
method of dispute resolution carried out 
by use of a negotiable instrument. In the 
typical case there is a dispute concerning 
the amount that is owed on a claim. 

Case #1. The claim is for the price of 
goods or services sold to a consumer 
who asserts that he or she is not obliged 
to pay the full price for which the con- 
sumer was billed because of a defect or 
breach of warranty with respect to the 
goods or services. 

Case #2. A claim is made on an in- 
surance policy. The insurance company 
alleges that it is not liable under the 
policy for the amount of the claim. 
In either case the person against whom 
the claim is asserted may attempt an 
accord and satisfaction of the disputed 
claim by tendering a check to the claim- 
ant for some amount less than the full 
amount claimed by the claimant. A 
statement will be included on the check 
or in a communication accompanying 
the check to the effect that the check is 
offered as full payment or full satisfac- 
tion of the claim. Frequently, there is 
also a statement to the effect that obtain- 
ing payment of the check is an agree- 
ment by the claimant to a settlement of 
the dispute for the amount tendered. 
Before enactment of revised Article 3, 
the case law was in conflict over the 
question of whether obtaining payment 
of the check had the effect of an agree- 
ment to the settlement proposed by the 
debtor. This issue was governed by a 
common law rule, but some courts hold 
that the common law was modified by 
former Section 1-207 which they inter- 
preted as applying to full settlement 
checks. 

2. Comment d. to Restatement of Con- 
tracts, Section 281 discusses the full satis- 
faction check and the applicable common 



law rule. In a case like Case #1, the 
buyer can propose a settlement of the dis- 
puted bill by a clear notation on the check 
indicating that the check is tendered as 
full satisfaction of the bill. Under the 
common law rule the seller, by obtaining 
payment of the check accepts the offer of 
compromise by the buyer. The result is 
the same if the seller adds a notation to 
the check indicating that the check is ac- 
cepted under protest or in only partial 
satisfaction of the claim. Under the com- 
mon law rule the seller can refuse the 
check or can accept it subject to the condi- 
tion stated by the buyer, but the seller 
can't accept the check and refuse to be 
bound by the condition. The rule applies 
only to an unliquidated claim or a claim 
disputed in good faith by the buyer. The 
dispute in the courts was whether Section 
1-207 changed the common law rule. The 
Restatement states that section "need not 
be read as changing this well-established 
rule." 

3. As part of the revision of Article 3, 
Section 1-207 has been amended to add 
subsection (2) stating that Section 1-207 
"does not apply to an accord and satisfac- 
tion." Because of that amendment and 
revised Article 3, Section 3-311 governs 
full satisfaction checks. Section 3-31 1 fol- 
lows the common law rule with some mi- 
nor variations to reflect modern business 
conditions. In cases covered by Section 
3-311 there will often be an individual on 
one side of the dispute and a business 
organization on the other. This section is 
not designed to favor either the individual 
or the business organization. In Case #1 
the person seeking the accord and satisfac- 
tion is an individual. In Case #2 the 
person seeking the accord and satisfaction 
is an insurance company. Section 3-311 
is based on a belief that the common law 
rule produces a fair result and that infor- 
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mal dispute resolution by full satisfaction 
checks should be encouraged. 

4. Subsection (a) states three require- 
ments for application of Section 3-3 1 1 . 
"Good faith" in. subsection (a)(i) is defined 
in Section 3-1 03(a)(4) as not only honesty 
in fact, but the observance of reasonable 
commercial standards of fair dealing. The 
meaning of "fair dealing" will depend 
upon the facts in the particular case. For 
example, suppose an insurer tenders a 
check in settlement of a claim for personal 
injury in an accident clearly covered by 
the insurance policy. The claimant is ne- 
cessitous and the amount of the check is 
very small in relationship to the extent of 
the injury and the amount recoverable un- 
der the policy. If the trier of fact deter- 
mines mat the insurer was taking unfair 
advantage of the claimant, an accord and 
satisfaction would not result from payment 
of the check because of the absence of 
good faith by the insurer in making the 
tender. Another example of lack of good 
faith is found in the practice of some busi- 
ness debtors in routinely printing full satis- 
faction language on their check stocks so 
that all or a large part of the debts of the 
debtor are paid by checks bearing the full 
satisfaction language, whether or not there 
is any dispute with the creditor. Under 
such a practice the claimant cannot be 
sure whether a tender in full satisfaction is 
or is not being made. Use of a check on 
which full satisfaction language was af- 
fixed routinely pursuant to such a business 
practice may prevent an accord and satis- 
faction on the ground that the check was 
not tendered in good faith under subsec- 
tion (a)(i). 

Section 3-3 1 1 does not apply to cases in 
which the debt is a liquidated amount and 
not subject to a bona fide dispute. Sub- 
section (a)(ii). Other law applies to cases 
in which a debtor is seeking discharge of 
such a debt by paying less than the 
amount owed. For the purpose of subsec- 
tion (a)(iii) obtaining acceptance of a 
check is considered to be obtaining pay- 
ment of the check. 



The person seeking the accord and satis- 
faction must prove that the requirements 
of subsection (a) are met. If that person 
also proves that the statement required by 
subsection (b) was given, the claim is dis- 
charged unless subsection (c) applies. 
Normally the statement required by sub- 
section (b) is written on the check. Thus, 
the canceled check can be used to prove 
the statement as well as the fact that the 
claimant obtained payment of the check. 
Subsection (b) requires a "conspicuous" 
statement that the instrument was ten- 
dered in full satisfaction of the claim. 
"Conspicuous" is defined in Section 
1-201(10). The statement is conspicuous 
if "it is so written that a reasonable person 
against whom it is to operate ought to 
have noticed it." If the claimant can rea- 
sonably be expected to examine the check, 
almost any statement on the check should 
be noticed and is therefore conspicuous. 
In cases in which the claimant is an indi- 
vidual the claimant will receive the check 
and will normally indorse it. Since the 
statement concerning tender in full satis- 
faction normally will appear above the 
space provided for the claimant's indorse- 
ment of the check, the claimant "ought to 
have noticed" the statement. 

5. Subsection (c)(1) is a limitation on 
subsection (b) in cases in which the claim- 
ant is an organization. It is designed to 
protect the claimant against inadvertent 
accord and satisfaction. If the claimant is 
an organization payment of the check 
might be obtained without notice to the 
personnel of the organization concerned 
with the disputed claim. Some business 
organizations have claims against very 
large numbers of customers. Examples 
are department stores, public utilities and 
the like. These claims are normally paid 
by checks sent by customers to a designat- 
ed office at which clerks employed by the 
claimant or a bank acting for the claimant 
process the checks and record the 
amounts paid. If the processing office is 
not designed to deal with communications 
extraneous to recording the amount of the 
check and the account number of the cus- 
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tomer, payment of a full satisfaction check 
can easily be obtained without knowledge 
by the claimant of the existence of the full 
satisfaction statement. This is particularly 
true if the statement is written on the 
reverse side of the check in the area in 
which indorsements are usually written. 
Normally, the clerks of the claimant have 
no reason to look at the reverse side of 
checks. Indorsement by the claimant nor- 
mally is done by mechanical means or 
there may be no indorsement at all. Sec- 
tion 4-205(a). Subsection (c)(1) allows 
the claimant to protect itself by advising 
customers by a conspicuous statement that 
communications regarding disputed debts 
must be sent to a particular person, office, 
or place. The statement must be given to 
the customer within a reasonable time be- 
fore the tender is made. This requirement 
is designed to assure that the customer has 
reasonable notice that the full satisfaction 
check must be sent to a particular place. 
The reasonable time requirement could be 
satisfied by a notice on the billing state- 
ment sent to the customer. If the full 
satisfaction check is sent to the designated 
destination and the check is paid, the 
claim is discharged. If the claimant 
proves that the check was not received at 
the designated destination the claim is not 
discharged unless subsection (d) applies. 
6. Subsection (c)(2) is also designed to 
prevent inadvertent accord and satisfac- 
tion. It can be used by a claimant other 
than an organization or by a claimant as 
an alternative to subsection (c)(1). Some 
organizations may be reluctant to use sub- 
section (c)(1) because it may result in con- 
fusion of customers that causes checks to 
be routinely sent to the special designated 
person, office, or place. Thus, much of 
the benefit of rapid processing of checks 
may be lost. An organization that chooses 
not to send a notice complying with sub- 
section (c)(l)(i) may prevent an inadver- 
tent accord and satisfaction by complying 
with subsection (c)(2). If the claimant dis- 
covers that it has obtained payment of a 
full satisfaction check, it may prevent an 
accord and satisfaction if, within 90 days 



of the payment of the check, the claimant 
tenders repayment of the amount of the 
check to the person against whom the 
claim is asserted. 

7. Subsection (c) is subject to subsec- 
tion (d). If a person against whom a 
claim is asserted proves that the claimant 
obtained payment of a check known to 
have been tendered in full satisfaction of 
the claim by "the claimant or an agent of 
the claimant having direct responsibility 
with respect to the disputed obligation," 
the claim is discharged even if (i) the 
check was not sent to the person, office, or 
place required by a notice complying with 
subsection (c)(1), or (ii) the claimant ten- 
dered repayment of the amount of the 
check in compliance with subsection 
(c)(2). 

A claimant knows that a check was ten- 
dered in full satisfaction of a claim when 
the claimant "has actual knowledge" of 
that fact. Section 1-201(25). Under Sec- 
tion 1-201(27), if the claimant is an orga- 
nization, it has knowledge that a check 
was tendered in full satisfaction of the 
claim when that fact is 

"brought to the attention of the individu- 
al conducting that transaction, and in 
any event when it would have been 
brought to his attention if the organiza- 
tion had exercised due diligence. An 
organization exercises due diligence if it 
maintains reasonable routines for com- 
municating significant information to 
the person conducting the transaction 
and there is reasonable compliance with 
the routines. Due diligence does not 
require an individual acting for the or- 
ganization to communicate information 
unless such communication is part of his 
regular duties or unless he has reason to 
know of the transaction and that the 
transaction would be materially affected 
by the information." 

With respect to an attempted accord and 
satisfaction the "individual conducting 
that transaction" is an employee or oth- 
er agent of the organization having di- 
rect responsibility with respect to the 
dispute. For example, if the check and 
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communication are received by a collec- 
tion agency acting for the claimant to 
collect the disputed claim, obtaining 
payment of the check will result in an 
accord and satisfaction even if the 
claimant gave notice, pursuant to sub- 
section (c)(1), that full satisfaction 
checks be sent to some other office. 
Similarly, if a customer asserting a 
claim for breach of warranty with re- 
spect to defective goods purchased in a 
retail outlet of a large chain store deliv- 
ers the full satisfaction check to the 
manager of the retail outlet at which the 
goods were purchased, obtaining pay- 
ment of the check will also result in an 
accord and satisfaction. On the other 
hand, if the check is mailed to the chief 
executive officer of the chain store sub- 
section (d) would probably not be satis- 
fied. The chief executive officer of a 
large corporation may have general re- 
sponsibility for operations of the compa- 
ny, but does not normally have direct 
responsibility for resolving a small dis- 
puted bill to a customer. A check for a 
relatively small amount mailed to a high 
executive officer of a large organization 
is not likely to receive the executive's 
personal attention. Rather, the check 
would normally be routinely sent to the 
appropriate office for deposit and credit 
to the customer's account. If the check 
does receive the personal attention of 
the high executive officer and the officer 
is aware of the full-satisfaction language, 
collection of the check will result in an 



accord and satisfaction because subsec- 
tion (d) applies. In this case the officer 
has assumed direct responsibility with 
respect to the disputed transaction. 
If a full satisfaction check is sent to a 
lock box or other office processing checks 
sent to the claimant, it is irrelevant wheth- 
er the clerk processing the check did or 
did not see the statement that the check 
was tendered as full satisfaction of the 
claim. Knowledge of the clerk is not im- 
puted to the organization because the 
clerk has no responsibility with respect to 
an accord and satisfaction. Moreover, 
there is no failure of "due diligence" un- 
der Section 1-201(27) if the claimant does 
not require its clerks to look for full satis- 
faction statements on checks or accompa- 
nying communications. Nor is there any 
duty of the claimant to assign that duty to 
its clerks. Section 3-3 11(c) is intended to 
allow a claimant to avoid an inadvertent 
accord and satisfaction by complying with 
either subsection (c)(1) or (2) without bur- 
dening the check-processing operation 
with extraneous and wasteful additional 
duties. 

8. In some cases the disputed claim 
may have been assigned to a finance com- 
pany or bank as part of a financing ar- 
rangement with respect to accounts receiv- 
able. If the account debtor was notified of 
the assignment, the claimant is the assign- 
ee of the account receivable and the 
"agent of the claimant" in subsection (d) 
refers to an agent of the assignee. 
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§ 28:3-312. Lost, destroyed, or stolen cashier's check, teller's check, or 
certified check. 

(a) For the purposes of this section, the term: 

(1) "Check" means a cashier's check, teller's check, or certified check. 

(2) "Claimant" means a person who claims the right to receive the amount 
of a cashier's check, teller's check, or certified check that was lost, destroyed, 
or stolen. 

(3) "Declaration of loss" means a written statement, made under penalty 
of perjury, to the effect that (i) the declarer lost possession of a check, (ii) the 
declarer is the drawer or payee of the check, in the case of a certified check, 
or the remitter or payee of the check, in the case of a cashier's check or 
teller's check, (iii) the loss of possession was not the result of a transfer by the 
declarer or a lawful seizure, and (iv) the declarer cannot reasonably obtain 
possession of the check because the check was destroyed, its whereabouts 
cannot be determined, or it is in the wrongful possession of an unknown 
person or a person that cannot be found or is not amenable to service of 
process. 

(4) "Obligated bank" means the issuer of a cashier's check or teller's check 
or the acceptor of a certified check. 

(b) A claimant may assert a claim to the amount of a check by a communica- 
tion to the obligated bank describing the check with reasonable certainty and 
requesting payment of the amount of the check, if (i) the claimant is the drawer 
or payee of a certified check or the remitter or payee of a cashier's check or 
teller's check, (ii) the communication contains or is accompanied by a declara- 
tion of loss of the claimant with respect to the check, (iii) the communication is 
received at a time and in a manner affording the bank a reasonable time to act 
on it before the check is paid, and (iv) the claimant provides reasonable 
identification if requested by the obligated bank. Delivery of a declaration of 
loss is a warranty of the truth of the statements made in the declaration. If a 
claim is asserted in compliance with this subsection, the following rules apply: 

(1) The claim becomes enforceable at the later of (i) the time the claim is 
asserted, or (ii) the 90th day following the date of the check in the case of a 
cashier's check or teller's check, or the 90th day following the date of the 
acceptance in the case of a certified check. 

(2) Until the claim becomes enforceable, it has no legal effect and the 
obligated bank may pay the check or, in the case of a teller's check, may 
permit the drawee to pay the check. Payment to a person entitled to enforce 
the check discharges all liability of the obligated bank with respect to the 
check. 

(3) If the claim becomes enforceable before the check is presented for 
payment, the obligated bank is not obliged to pay the check. 

(4) When the claim becomes enforceable, the obligated bank becomes 
obliged to pay the amount of the check to the claimant if payment of the 
check has not been made to a person entitled to enforce the check. Subject 
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to § 28:4-302(a)(l) J payment to the claimant discharges all liability of the 
obligated bank with respect to the check. 

(c) If the obligated bank pays the amount of a check to a claimant under 
subsection (b)(4) of this section and the check is presented for payment by a 
person having rights of a holder in due course, the claimant is obliged to (i) 
refund the payment to the obligated bank if the check is paid, or (ii) pay the 
amount of the check to the person having rights of a holder in due course if the 
check is dishonored. 

(d) If a claimant has the right to assert a claim under subsection (b) of this 
section and is also a person entitled to enforce a cashier's check, teller's check, 
or certified check which is lost, destroyed, or stolen, the claimant may assert 
rights with respect to the check either under this section or § 28:3-309. 

(Apr. 9, 1997, D.C. Law 1 1-237, § 2(b), 44 DCR 920.) 

Uniform Commercial Code Comment 



1. This section applies to cases in 
which a cashier's check, teller's check, or 
certified check is lost, destroyed, or stolen. 
In one typical case a customer of a bank 
closes his or her account and takes a cash- 
ier's check or teller's check of the bank as 
payment of the amount of the account. 
The customer may be moving to a new 
area and the check is to be used to open a 
bank account in that area. In such a case 
the check will normally be payable to the 
customer. In another typical case a cash- 
ier's check or teller's check is bought from 
a bank for the purpose of paying some 
obligation of the buyer of the check. In 
such a case the check may be made pay- 
able to the customer and then negotiated 
to the creditor by indorsement. But often, 
the payee of the check is the creditor. In 
the latter case the customer is a remitter. 
The section covers loss of the check by 
either the remitter or the payee. The sec- 
tion also covers loss of a certified check by 
either the drawer or payee. 

Under Section 3-309 a person seeking 
to enforce a lost, destroyed, or stolen cash- 
ier's check or teller's check may be re- 
quired by the court to give adequate pro- 
tection to the issuing bank against loss that 
might occur by reason of the claim by 
another person to enforce the check. This 
might require the posting of an expensive 
bond for the amount of the check. More- 
over, Section 3-309 applies only to a per- 



son entitled to enforce the check. It does 
not apply to a remitter of a cashier's check 
or teller's check or to the drawer of a 
certified check. Section 3-312 applies to 
both. The purpose of Section 3-312 is to 
offer a person who loses such a check a 
means of getting refund of the amount of 
the check within a reasonable period of 
time without the expense of posting a bond 
and with full protection of the obligated 
bank. 

2. A claim to the amount of a lost, 
destroyed, or stolen cashier's check, tell- 
er's check, or certified check may be made 
under subsection (b) if the following re- 
quirements of that subsection are met. 
First, a claim may be asserted only by the 
drawer or payee of a certified check or the 
remitter or payee of a cashier's check or 
teller's check. An indorsee of a check is 
not covered because the indorsee is not an 
original party to the check or a remitter. 
Limitation to an original party or remitter 
gives the obligated bank the ability to de- 
termine, at the time it becomes obligated 
on the check, the identity of the person or 
persons who can assert a claim with re- 
spect to the check. The bank is not faced 
with having to determine the rights of 
some person who was not a party to the 
check at that time or with whom the bank 
had not dealt. If a cashier's check is is- 
sued to the order of the person who pur- 
chased it from the bank and that person 
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indorses it over to a third person who 
loses the check, the third person may as- 
sert rights to enforce the check under Sec- 
tion 3-309 but has no rights under Section 
3-312. 

Second, the claim must be asserted by a 
communication to the obligated bank de- 
scribing the check with reasonable certain- 
ty and requesting payment of the amount 
of the check. "Obligated bank" is defined 
in subsection (a)(4). Third, the communi- 
cation must be received in time to allow 
the obligated bank to act on the claim 
before the check is paid, and the claimant 
must provide reasonable identification if 
requested. Subsections (b)(iii) and (iv). 
Fourth, the communication must contain 
or be accompanied by a declaration of loss 
described in subsection (b). This declara- 
tion is an affidavit or other writing made 
under penalty of perjury alleging the loss, 
destruction, or theft of the check and stat- 
ing that the declarer is a person entitled to 
assert a claim, i.e. the drawer or payee of 
a certified check or the remitter or payee 
of a cashier's check or teller's check. 

A claimant who delivers a declaration of 
loss makes a warranty of the truth of the 
statements made in the declaration. The 
warranty is made to the obligated bank 
and anybody who has a right to enforce 
the check. If the declaration of loss falsely 
alleges loss of a cashier's check that did 
not in fact occur, a holder of the check 
who was unable to obtain payment be- 
cause subsection (b)(3) and (4) caused the 
obligated bank to dishonor the check 
would have a cause of action against the 
declarer for breach of warranty. 

The obligated bank may not impose ad- 
ditional requirements on the claimant to 
assert a claim under subsection (b). For 
example, the obligated bank may not re- 
quire the posting of a bond or other form 
of security. Section 3-3 12(b) states the 
procedure for asserting claims covered by 
the section. Thus, procedures that may be 
stated in other law for stating claims to 
property do not apply and are displaced 
within the meaning of Section 1-103. 



3. A claim asserted under subsection 
(b) does not have any legal effect, however, 
until the date it becomes enforceable, 
which cannot be earlier than 90 days after 
the date of a cashier's check or teller's 
check or 90 days after the date of accep- 
tance of a certified check. Thus, if a lost 
check is presented for payment within the 
90-day period, the bank may pay a person 
entitled to enforce the check without re- 
gard to the claim and is discharged of all 
liability with respect to the check. This 
ensures the continued utility of cashier's 
checks, teller's checks, and certified 
checks as cash equivalents. Virtually all 
such checks are presented for payment 
within 90 days. 

If the claim becomes enforceable and 
payment has not been made to a person 
entitled to enforce the check, the bank 
becomes obligated to pay the amount of 
the check to the claimant. Subsection 
(b)(4). When the bank becomes obligated 
to pay the amount of the check to the 
claimant, the bank is relieved of its obli- 
gation to pay the check. Subsection 
(b)(3). Thus, any person entitled to en- 
force the check, including even a holder in 
due course, loses the right to enforce the 
check after a claim under subsection (b) 
becomes enforceable. 

If the obligated bank pays the claimant 
under subsection (b)(4), the bank is dis- 
charged of all liability with respect to the 
check. The only exception is the unlikely 
case in which the obligated bank subse- 
quently incurs liability under Section 
4-302(a)(l) with respect to the check. For 
example, Obligated Bank is the issuer of a 
cashier's check and, after a claim becomes 
enforceable, it pays the claimant under 
subsection (b)(4). Later the check is pre- 
sented to Obligated Bank for payment over 
the counter. Under subsection (b)(3), Ob- 
ligated Bank is not obliged to pay the 
check and may dishonor the check by re- 
turning it to the person who presented it 
for payment. But the normal rules of 
check collection are not affected by Sec- 
tion 3-312. If Obligated Bank retains the 
check beyond midnight of the day of pres- 
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entment without settling for it, it becomes 
accountable for the amount of the check 
under Section 4-302(a)(l) even though it 
had no obligation to pay the check. 

An obligated bank that pays the amount 
of a check to a claimant under subsection 
(b)(4) is discharged of all liability on the 
check so long as the assertion of the claim 
meets the requirements of subsection (b) 
discussed in Comment 2. This is impor- 
tant in cases of fraudulent declarations of 
loss. For example, if the claimant falsely 
alleges a loss that in fact did not occur, the 
bank, subject to Section 1-203, may rely 
on the declaration of loss. On the other 
hand, a claim may be asserted only by a 
person described in subsection (b)(i). 
Thus, the bank is discharged under subsec- 
tion (a)(4) only if it pays such a person. 
Although it is highly unlikely, it is possible 
that more than one person could assert a 
claim under subsection (b) to the amount 
of a check. Such a case could occur if one 
of the claimants makes a false declaration 
of loss. The obligated bank is not required 
to determine whether a claimant who 
complies with subsection (b) is acting 
wrongfully. The bank may utilize proce- 
dures outside this Article, such as inter- 
pleader, under which the conflicting 
claims may be adjudicated. 

Although it is unlikely that a lost check 
would be presented for payment after the 
claimant was paid by the bank under sub- 
section (b)(4), it is possible for it to hap- 
pen. Suppose the declaration of loss by 
the claimant fraudulently alleged a loss 
that in fact did not occur. If the claimant 
negotiated the check, presentment for pay- 
ment would occur shortly after negotiation 
in almost all cases. Thus, a fraudulent 
declaration of loss is not likely to occur 
unless the check is negotiated after the 
90-day period has already expired or 
shortly before expiration. In such a case 
the holder of the check, who may not have 
noticed the date of the check, is not enti- 
tled to payment, from the obligated bank if 
the check is presented for payment after 
the claim becomes enforceable. Subsec- 
tion (b)(3). The remedy of the holder who 



is denied payment in that case is an action 
against the claimant under subsection (c) 
if the holder is a holder in due course, or 
for breach of warranty under subsection 
(b). The holder would also have common 
law remedies against the claimant under 
the law of restitution or fraud. 

4. The following cases illustrate the op- 
eration of Section 3-312: 

Case # L Obligated Bank (OB) certi- 
fied a check drawn by its customer, Draw- 
er (D), payable to Payee (P). Two days 
after the check was certified, D lost the 
check and then asserted a claim pursuant 
to subsection (b). The check had not been 
presented for payment when D's claim be- 
came enforceable 90 days after the check 
was certified. Under subsection (b)(4), at 
the time D's claim became enforceable OB 
became obliged to pay D the amount of the 
check. If the check is later presented for 
payment, OB may refuse to pay the check 
and has no obligation to anyone to pay the 
check. Any obligation owed by D to P, for 
which the check was intended as payment, 
is unaffected because the check was never 
delivered to P. 

Case # 2. Obligated Bank (OB) issued a 
teller's check to Remitter (R) payable to 
Payee (P). R delivered the check to P in 
payment of an obligation. P lost the check 
and then asserted a claim pursuant to sub- 
section (b). To carry out P's order, OB 
issued an order pursuant to Section 
4-403(a) to the drawee of the teller's check 
to stop payment of the check effective on 
the 90th day after the date of the teller's 
check. The check was not presented for 
payment. On the 90th day after the date 
of the teller's check P's claim, becomes 
enforceable and OB becomes obliged to 
pay P the amount of the check. As in Case 
# 1, OB has no further liability with re- 
spect to the check to anyone. When R 
delivered the check to P, R's underlying 
obligation to P was discharged under Sec- 
tion 3-310. Thus, R suffered no Joss. 
Since P received the amount of the check, 
P also suffered no loss except with respect 
to the delay in receiving the amount of the 
check. 
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Case # 3. Obligated Bank (OB) issued a 
cashier's check to its customer, Payee (P). 
Two days after issue, the check was stolen 
from P who then asserted a claim pursu- 
ant to subsection (b). Ten days after issue, 
the check was deposited by X in an ac- 
count in Depositary Bank (DB). X had 
found the check and forged the indorse- 
ment of P. DB promptly presented the 
check to OB and obtained payment on 
behalf of X. On the 90th day after the date 
of the check P's claim becomes enforce- 
able and P is entitled to receive the 
amount of the check from OB. Subsection 
(b)(4). Although the check was presented 
for payment before P's claim became en- 
forceable, OB is not discharged. Because 
of the forged indorsement X was not a 
holder and neither was OB. Thus, neither 
is a person entitled to enforce the check 
(Section 3-301) and OB is not discharged 
under Section 3-602(a). Thus, under sub- 
section (b)(4), because OB did not pay a 
person entitled to enforce the check, OB 
must pay P. OB's remedy is against DB 
for breach of warranty under Section 
4-208(a)(l). As an alternative to the rem- 
edy under Section 3-31.2, P could recover 
from DB for conversion under Section 
3-420(a). 

Case # 4. Obligated Bank (OB) issued a 
cashier's check to its customer, Payee (P). 
P made an unrestricted blank indorsement 
of the check and mailed the check to P's 
bank for deposit to P's account. The 
check was never received by P's bank. 
When P discovered the loss, P asserted a 
claim pursuant to subsection (b). X found 
the check and deposited it in X's account 
in Depositary Bank (DB) after indorsing 
the check. DB presented the check for 
payment before the end of the 90-day peri- 
od after its date. OB paid the check. 
Because of the unrestricted blank indorse- 
ment by P, X became a holder of the 
check. DB also became a holder. Since 
the check was paid before P's claim be- 
came enforceable and payment was made 
to a person entitled to enforce the check, 
OB is discharged of all liability with re- 
spect to the check. Subsection (b)(2). 



Thus, P is not entitled to payment from 
OB. Subsection (b)(4) doesn't apply. 

Case # 5. Obligated Bank (OB) issued a 
cashier's check to its customer, Payee (P). 
P made an unrestricted blank indorsement 
of the check and mailed the check to P's 
bank for deposit to P's account. The 
check was never received by P's bank. 
When P discovered the loss, P asserted a 
claim pursuant to subsection (b). At the 
end of the 90-day period after the date of 
the check, OB paid the amount of the 
check to P under subsection (b)(4). X then 
found the check and deposited it to X's 
account in Depositary Bank (DB). DB 
presented the check to OB for payment. 
OB is not obliged to pay the check. Sub- 
section (b)(4). If OB dishonors the check, 
DB's remedy is to charge back X's ac- 
count. Section 4-2 14(a). Although P, as 
an indorser, would normally have liability 
to DB under Section 3-4 15(a) because the 
check was dishonored, P is released from 
that liability under Section 3-4 15(e) be- 
cause collection of the check was initiated 
more than 30 days after the indorsement. 
DB has a remedy only against X. A depos- 
itary bank that takes a cashier's check that 
cannot be presented for payment before 
expiration of the 90-day period after its 
date is on notice that the check might not 
be paid because of the possibility of a 
claim asserted under subsection (b) which 
would excuse the issuer of the check from 
paying the check. Thus, the depositary 
bank cannot safely release funds with re- 
spect to the check until it has assurance 
* that the check has been paid. DB cannot 
be a holder in due course of the check 
because it took the check when the check 
was overdue. Section 3-304(a)(2). Thus, 
DB has no action against P under subsec- 
tion (c). 

Case # 6. Obligated Bank (OB) issued a 
cashier's check payable to bearer and de- 
livered it to its customer, Remitter (R). R 
held the check for 90 days and then 
wrongfully asserted a claim to the amount 
of the check under subsection (b). The 
declaration of loss fraudulently stated that 
the check was lost. R received payment 
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from OB under subsection (b)(4). R then was not aware that OB was not obliged to 

negotiated the check to X for value. X pay the check. If X took the check in good 

presented the check to OB for payment, faith, OB may not recover from X. Sec- 

Although OB, under subsection (b)(2), was tion 3-41 8(c). OB's remedy is to recover 

not obliged to pay the check, OB paid X by from R for fraud or for breach of warranty 

mistake. OB's teller did not notice that in making a false declaration of loss. Sub- 

the check was more than 90 days old and section (b). 
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Banks and Banking <^145, 146. C j S . Banks and Banking §§ 364 to 369. 
West! aw Key Number Searches: 52k 145; 
52kl46. 



Part 4. Liability of Parties. 

§ 28:3-401 . Signature. 

(a) A person is not liable on an instrument unless (i) the person signed the 
instrument, or (ii) the person is represented by an agent or representative who 
signed the instrument and the signature is binding on the represented person 
under section 28:3-402. 

(b) A signature may be made (i) manually or by means of a device or 
machine, and (ii) by the use of any name, including a trade or assumed name, 
or by a word, mark, or symbol executed or adopted by a person with present 
intention to authenticate a writing. 

(Dec. 30, 1963, 77 Stat. 682, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1. Obligation on an instrument de- 2. A signature may be handwritten, 
pends on a signature that is binding on the typed, printed or made in any other man- 
obligor. The signature may be made by ner. It need not be subscribed, and may 
the obligor personally or by an agent au- appear in the body of the instrument, as in 
thorized to act for the obligor. Signature the case of "I, John Doe, promise to pay 
by agents is covered by Section 3-402. It * * *" without any other signature. It 
is not necessary that the name of the obli- may be made by mark, or even by thumb- 
gor appear on the instrument, so long as print. It may be made in any name, in- 
there is a signature that binds the obligor. eluding any trade name or assumed name, 
Signature includes an indorsement, however false and fictitious, which is 
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adopted for the purpose. Parol evidence 
is admissible to identify the signer, and 
when the signer is identified the signature 
is effective. Indorsement in a name other 
than that of the indorser is governed by 
Section 3-204(d). 



This section is not intended to affect any 
other law requiring a signature by mark to 
be witnessed, or any signature to be other- 
wise authenticated, or requiring any form 
of proof. 



Prior Codifications 
1981 Ed., § 28:3-401. 
1973 Ed., § 28:3-401. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10- 
see Historical and Statutory Notes folio 
§ 28:3-101. 
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This section is referred to in § 28:3-102. 
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Notes of Decisions 



In general 1 

Forged instruments 2 

Payment of forged or altered paper 2 



1 . In general 

Even if purchasers assumed full responsibility 
for payment of note secured by deed of trust 
and even if initial and subsequent holders of 
note were aware of that assumption by receiv- 
ing payment on the note from purchasers, such 
awareness was insufficient to establish mutual 
agreement between holder, maker-vendor and 
purchasers to substitute purchasers as new 
principal obligors on the obligation. Yasuna v. 
Miller, 1979, 399 A.2d 68. Mortgages <&=> 280(5) 

After foreclosure was had on first deed of 
trust and proceeds of sale left nothing for pay- 
ment of second deed of trust, bona fide assign- 
ees of rights of bona fide assignee of rights 
under such second deed of trust which was 
evidenced by a note could sue purchasers di- 
rectly on their contract to assume such second 
deed of trust, though note did not contain pur- 
chasers' signatures and thus they could not be 



held liable on such instrument itself. D.C.C.E. 
§ 28:3-401. City Mortg. Inv. Club v. Beh, 1975, 
334A.2dl83. Mortgages®* 282(1) 

2. Payment of forged or altered paper 

Trial court's finding that drawee bank failed 
to comply with commercially reasonable proce- 
dures when it failed to detect forgeries on draw- 
er's checks was not clearly erroneous, and thus, 
bank was liable to drawer; forged signature 
was not spelled the same as authorized signa- 
ture on signature card. D.C. Code 1981, 
§§ 28:3-401(1), 28:3-404(1), 28:3-406, 

28:4-406(3). American Sec. Bank, N.A. v. 
American Motorists Ins. Co., 1988, 538 A.2d 
736. Banks And Banking <£=> 148(2) 

Drawer's negligence that contributes to for- 
gery negates drawee bank's liability, but only if 
drawee bank meets its burden of proving by a 
preponderance of the evidence that it complied 
with reasonable commercial standards when it 
cashed check. D.C.Code 1981, §§ 28:3-401(1), 
28:3-404(1), 28:3-406. American Sec. Bank, 
N.A. v. American Motorists Ins. Co., 1988, 538 
A.2d 736. Banks And Banking <£=> 1 48(3) 



§ 28:3—402* Signature by representative. 

(a) If a person acting, or purporting to act, as a representative signs an 
instrument by signing either the name of the represented person or the name of 
the signer, the represented person is bound by the signature to the same extent 
the represented person would be bound if the signature were on a simple 
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contract. If the represented person is bound, the signature of the representa- 
tive is the "authorized signature of the represented person" and the represented 
person is liable on the instrument, whether or not identified in the instrument. 

(b) If a representative signs the name of the representative to an instrument 
and the signature is an authorized signature of the represented person, the 
following rules apply: 

(1) If the form of the signature shows unambiguously that the signature is 
made on behalf of the represented person who is identified in the instrument, 
the representative is not liable on the instrument. 

(2) Subject to subsection (c) of this section, if (i) the form of the signature 
does not show unambiguously that the signature is made in a representative 
capacity or (ii) the represented person is not identified in the instrument, the 
representative is liable on the instrument to a holder in due course that took 
the instrument without notice that the representative was not intended to be 
liable on the instrument. With respect to any other person, the representa- 
tive is liable on the instrument unless the representative proves that the 
original parties did not intend the representative to be liable on the instru- 
ment. 

(c) If a representative signs the name of the representative as drawer of a 
check without indication of the representative status and the check is payable 
from an account of the represented person who is identified on the check, the 
signer is not liable on the check if the signature is an authorized signature of 
the represented person. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1 . Subsection (a) states when the rep- ed by subsection (a) which returns to ordi- 

resented person is bound on an instrument nary rules of agency. If P, the principal, 

if the instrument is signed by a representa- authorized A, the agent, to borrow money 

tive. If under the law of agency the repre- on P's behalf and A signed A's name to a 

seated person would be bound by the act note without disclosing that the signature 

of the representative in signing either the was on behalf of P, A is liable on the 

name of the represented person or that of instrument. But if the person entitled to 

the representative, the signature is the au- enforce the note can also prove that P 

thorized signature of the represented per- authorized A to sign on P's behalf, why 

son. Former Section 3-401(1) stated that shouldn't P also be liable on the inst.ru- 

"no person is liable on an instrument un- ment? To recognize the liability of P takes 

less his signature appears thereon." This nothing away from the utility of negotiable 

was interpreted as meaning that an undis- instruments. Furthermore, imposing lia- 

closed principal is not liable on an instru- bility on P has the merit of making it 

ment. This interpretation provided an ex- impossible to have an instrument on 

ception to ordinary agency law that binds which nobody is liable even though it was 

an undisclosed principal on a simple con- authorized by P. That result coiild occur 

tract. under former Section 3—401 (1 ) if an autho- 

It is questionable whether this exception rized agent signed "as agent" but the note 

was justified by the language of former did not identify the principal. If the dis- 

Article 3 and there is no apparent policy pute was between the agent and the payee 

justification for it. The exception is reject- of the note, the agent could escape liability 
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on the note by proving that the agent and 
the payee did not intend that the agent be 
liable on die note when the note was is- 
sued. Former Section 3-403(2)(b). Un- 
der the prevailing interpretation of former 
Section 3-401(1), the principal was not 
liable on the note under former Section 
3-401(1) because the principal's name did 
not appear on the note. Thus, nobody was 
liable on the note even though all parties 
knew that the note was signed by the agent 
on behalf of the principal. Under Section 
3-402 (a) the principal would be liable on 
the note. 

2. Subsection (b) concerns the question 
of when an agent who signs an instrument 
on behalf of a principal is bound on the 
instrument. The approach followed by 
former Section 3-403 was to specify the 
form of signature that imposed or avoided 
liability. This approach was unsatisfacto- 
ry. There are many ways in which there 
can be ambiguity about a signature. It is 
better to state a general rule. Subsection 
(b)(1) states that if the form of the signa- 
ture unambiguously shows that it is made 
on behalf of an identified represented per- 
son (for example, "P, by A, Treasurer") the 
agent is not liable. This is a workable 
standard for a court to apply. Subsection 
(b)(2) partly changes former Section 
3-403(2). Subsection (b)(2) relates to 
cases in which the agent signs on behalf of 
a principal but the form of the signature 
does not fall within subsection (b)(1). The 
following cases are illustrative. In each 
case John Doe is the authorized agent of 
Richard Roe and John Doe signs a note on 
behalf of Richard Roe. In each case the 
intention of the original parties to the in- 
strument is that Roe is to be liable on the 
instrument but Doe is not to be liable. 
Case #1. Doe signs "John Doe" with- 
out indicating in the note that Doe is 
signing as agent. The note does not 
identify Richard Roe as the represented 
person. 

Case #2. Doe signs "John Doe, 
Agent" but the note does not identify 
Richard Roe as the represented person. 



Case #3. The name "Richard Roe" is 
written on the note and immediately be- 
low that name Doe signs "John Doe" 
without indicating that Doe signed as 
agent. 

In each case Doe is liable on the instru- 
ment to a holder in due course without 
notice that Doe was not intended to be 
liable. In none of the cases does Doe's 
signature unambiguously show that Doe 
was signing as agent for an identified 
principal. A holder in due course 
should be able to resolve any ambiguity 
against Doe. 

But the situation is different if a holder 
in due course is not involved. In each 
case Roe is liable on the note. Subsection 
(a). If the original parties to the note did 
not intend that Doe also be liable, impos- 
ing liability on Doe is a windfall to the 
person enforcing the note. Under subsec- 
tion (b)(2) Doe is prima facie liable be- 
cause his signature appears on the note 
and the form of the signature does not 
unambiguously refute personal liability. 
But Doe can escape liability by proving 
that the original parties did not intend that 
he be liable on the note. This is a change 
from former Section 3-403(2)(a). 

A number of cases under former Article 
3 involved situations in which an agent 
signed the agent's name to a note, without 
qualification and without naming the per- 
son represented, intending to bind the 
principal but not the agent. The agent 
attempted to prove that the other party 
had the same intention. Some of these 
cases involved mistake, and in some there 
was evidence that the agent may have 
been deceived into signing in that manner. 
In some of the cases the court refused to 
allow proof of the intention of the parties 
and imposed liability on the agent based 
on former Section 3-403(2)(a) even though 
both parties to the instrument may have 
intended that the agent not be liable. Sub- 
section (b)(2) changes the result of those 
cases, and is consistent with Section 3-1 17 
which allows oral or written agreements 
to modify or nullify apparent obligations 
on the instrument. 
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Former Section 3-403 spoke of the rep- 
resented person being "named" in the in- 
strument. Section 3-402 speaks of the 
represented person being "identified" in 
the instrument. This change in terminolo- 
gy is intended to reject decisions under 
former Section 3-403(2) requiring that the 
instrument state the legal name of the rep- 
resented person. 

3. Subsection (c) is directed at the 
check cases. It states that if the check 



identifies the represented person the agent 
who signs on the signature line does not 
have to indicate agency status. Virtually 
all checks used today are in personalized 
form which identify the person on whose 
account the check is drawn. In this case, 
nobody is deceived into thinking that the 
person signing the check is meant to be 
liable. This subsection is meant to over- 
rule cases decided under former Article 3 
such as Griffin v. Ellinger, 538 S.W.2d 97 
(Texas 1976). 



Prior Codifications 

198.1 Ed., § 28:3-402. 



Historical and Statutory Notes 



Legislative History of Laws 

For legislative history of D.C. Law 1.0-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Key Numbers 

Bills and Notes <3=»54, 123. 
Westlaw Key Number Searches 
56kl23. 



Library References 

Encyclopedias 

C.J.S. Letters of Credit §§ 26 to 28, 30. 
56k54; 



Notes of Decisions 



In general 1 



i. In general 

Statute dealing with liability of an authorized 
representative who signs his own name to a 
negotiable instrument did not apply to unlimit- 
ed guaranty signed by president of corporation, 
where neither the guaranty nor a subsequently 
made promissory note were made payable to 
order or to bearer and where the guaranty 
contained a promise to pay "any and all liabili- 
ties" of corporation to bank. D.C. Code 1981, 
§§ 28:3-102(e)(l), 28:3-104(l)(b, d), 28:3-403. 
King v. Industrial Bank of Washington, 1984, 
474A.2dl51. Guaranty <^ 30 



Designation of the signer as an agent and the 
naming of the principal are essential to avoid- 
ance of personal liability of the signer on nego- 
tiable and nonnegotiable contracts alike. 
D.C.Code 1981, § 28:3-403. King v. Industrial 
Bank of Washington, 1984, 474 A. 2d 1.51 . Prin- 
cipal And Agent <^> 132(1) 

Signer of promissory note was not individual- 
ly liable on the note for failure to make pay- 
ments where it was evident from face of the 
note that he signed his initiais in capacity as a 
witness. D.C.C.E. §§ 28:3-402, 23:3-402 com- 
ment; U.C.C. § 3-402. Chidakel v. Blonder, 
1981, 431 A.2d 594. Bills And Notes <§=> 123(1) 



§ 28:3—403. Unauthorized signature. 

(a) Unless otherwise provided in this article or Article 4, an unauthorized 
signature is ineffective except as the signature of the unauthorized signer in 
favor of a person who in good faith pays the instrument or takes it for value. 
An unauthorized signature may be ratified for all purposes of this article. 

(b) If the signature of more than one person is required to constitute the 
authorized signature of an organization, the signature of the organization is 
unauthorized if one of the required signatures is lacking. 
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(c) The civil or criminal liability of a person who makes an unauthorized 
signature is not affected by any provision of this article which makes the 
unauthorized signature effective for the purposes of this article. 

(Dec. 30, 1963, 77 Stat. 682/ Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

signature is defined ratified. Ratification is a retroactive adop- 



1. "Unauthorized 
in Section 1-201(43) as one that includes a 
forgery as well as a signature made by one 
exceeding actual or apparent authority. 
Former Section 3-404(1) stated that an 
unauthorized signature was inoperative as 
the signature of the person whose name 
was signed unless that person "is preclud- 
ed from denying it." Under former Sec- 
tion 3-406 if negligence by the person 
whose name was signed contributed to an 
unauthorized signature, that person "is 
precluded from asserting the * * * lack of 
authority." Both of these sections were 
applied to cases in which a forged signa- 
ture appeared on an instrument and the 
person asserting rights on the instrument 
alleged that the negligence of the purport- 
ed signer contributed to the forgery. 
Since the standards for liability between 
the two sections differ, the overlap be- 
tween the sections caused confusion. Sec- 
tion 3-40 3(a) deals with the problem by 
removing the preclusion language that ap- 
peared in former Section 3-404. 

2. The except clause of the first sen- 
tence of subsection (a) states the generally 
accepted rule that the unauthorized signa- 
ture, while it is wholly inoperative as that 
of the person whose name is signed, is 
effective to impose liability upon the signer 
or to transfer any rights that the signer 
may have in the instrument. The signer's 
liability is not in damages for breach of 
warranty of authority, but is full liability 
on the instrument in the capacity in which 
the signer signed. It is, however, limited 
to parties who take or pay the instrument 
in good faith; and one who knows that the 
signature is unauthorized cannot recover 
from the signer on the instrument. 

3. The last sentence of subsection (a) 
allows an unauthorized signature to be 



tion of the unauthorized signature by the 
person whose name is signed and may be 
found from conduct as well as from ex- 
press statements. For example, it may be 
found from the retention of benefits re- 
ceived in the transaction with knowledge 
of the unauthorized signature. Although 
the forger is not an agent, ratification is 
governed by the rules and principles appli- 
cable to ratification of unauthorized acts 
of an agent. 

Ratification is effective for all purposes 
of this Article. The unauthorized signa- 
ture becomes valid so far as its effect as a 
signature is concerned. Although the rati- 
fication may relieve the signer of liability 
on the instrument, it does not of itself 
relieve the signer of liability to the person 
whose name is signed. It does not in any 
way affect the criminal law. No policy of 
the criminal law prevents a person whose 
name is forged to assume liability to others 
on the instrument by ratifying the forgery, 
but the ratification cannot affect the rights 
of the state. While the ratification may be 
taken into account with other relevant 
facts in determining punishment, it does 
not relieve the signer of criminal liability. 

4. Subsection (b) clarifies the meaning 
of "unauthorized" in cases in which an 
instrument contains less than all of the 
signatures that are required as authority to 
pay a check. Judicial authority was split 
on the issue whether the one-year notice 
period under former Section 4-406(4) 
(now Section 4-406(f)) barred a custom- 
er's suit against a payor bank that paid a 
check containing less than all of the signa- 
tures required by the customer to autho- 
rize payment of the check. Some cases 
took the view that if a customer required 
that a check contain the signatures of both 
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A and B to authorize payment and only A signature of B. Because the forgery is not 

signed, there was no unauthorized signa- effective as a signature of B, the required 

ture within the meaning of that term in signature of B is lacking. 

former Section 4-406(4) because A's sig- Subsection (b) refers to ^ authorized 

nature was neither unauthorized nor . c ' >> ^i , r. . 

r j „, ,, , . A , signature or an organization. The denm- 

lorged. The other cases correctly pointed . r . 

out that it was the customer's signature at tl0n of organization m Section 

issue and not that of A; hence, the custom- ^"201(28) is very broad. It covers not 

er's signature was unauthorized if all sig- onl y commercial entities but also "two or 

natures required to authorize payment of more persons having a joint or common 

the check were not on the check. Subsec- interest." Hence subsection (b) would ap- 

tion (b) follows the latter line of cases, ply when a husband and wife are both 

The same analysis applies if A forged the required to sign an instrument. 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-403. For legislative history of D.C. Law 10-249, 

1^-7-1 i- j c ->o -> aka see Historical and Statutory Notes following 

1973 Ed., §28:3-404. §28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <^54. C.J.S. Letters of Credit §§ 26 to 28, 30. 

Westlaw Key Number Search: 56k54. 

Notes of Decisions 

Parol evidence 1 promissory note under that of corporation 

which personally promised to pay the note only 

if signer were officer, employee or agent of the 
1. Parol evidence corporation at the time of trial. D.C.C.E. 

Parol evidence was not admissible to explain § 28:3-403(2, 3). Chidakel v. Blonder, 1981, 
circumstances under which person signed 431 A. 2d 594. Evidence <&* 459(3) 

§ 28:3-404 o Impostors; fictitious payees. 

(a) If an impostor, by use of the mails or otherwise, induces the issuer of an 
instrument to issue the instrument to the impostor, or to a person acting in 
concert with the impostor, by impersonating the payee of the instrument or a 
person authorized to act for the payee, an indorsement of the instrument by any 
person in the name of the payee is effective as the indorsement of the payee in 
favor of a person who, in good faith, pays the instrument or takes it for value or 
for collection. 

(b) If (i) a person whose intent determines to whom an instrument is payable 
(section 28:3-1 10(a) or (b)) does not intend the person identified as payee to 
have any interest in the instrument, or (ii) the person identified as payee of an 
instrument is a fictitious person, the following rules apply until the instrument 
is negotiated by special indorsement: 

(1) Any person in possession of the instrument is its holder. 

(2) An indorsement by any person in the name of the payee stated in the 
instrument is effective as the indorsement of the payee in favor of a person 
who, in good faith, pays the instrument or takes it for value or for collection. 
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(c) Under subsection (a) or (b) of this section, an indorsement is made in the 
name of a payee if (i) it is made in a name substantially similar to that oi the 
payee or (ii) the instrument, whether or not indorsed, is deposited in a 
depositary bank to an account in a name substantially similar to that of the 
payee. 

(d) With respect to an instrument to which subsection (a) or (b) oi this 
section applies, if a person paying the instrument or taking it for value or for 
collection fails to exercise ordinary care in paying or taking the instrument and 
that failure substantially contributes to loss resulting from payment of the 
instrument, the person bearing the loss may recover from the person failing to 
exercise ordinary care to the extent the failure to exercise ordinary care 
contributed to the loss. 

(Dec. 30, 1963, 77 Stat. 683, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467; Apr. 18, 1996, D.C. Law 11-110, § 27(b), 43 DCR 530.) 

Uniform Commercial Code Comment 



1. Under former Article 3, the impostor 
cases were governed by former Section 
3-405(1 )(a) and the fictitious payee cases 
were governed by Section 3-405(l)(b). 
Section 3-404 replaces former Section 
3-405(l)(a) and (b) and modifies the previ- 
ous law in some respects. Former Section 
3-405 was read by some courts to require 
that the indorsement be in the exact name 
of the named payee. Revised Article 3 
rejects this result. Section 3-404(c) re- 
quires only that the indorsement be made 
in a name "substantially similar" to that of 
the payee. Subsection (c) also recognizes 
the fact that checks may be deposited 
without indorsement. Section 4-205(a). 

Subsection (a) changes the former law 
in a case in which the impostor is imper- 
sonating an agent. Under former Section 
3-405(l)(a), if Impostor impersonated 
Smith and induced the drawer to draw a 
check to the order of Smith, Impostor 
could negotiate the check. If Impostor 
impersonated Smith, the president of 
Smith Corporation, and the check was 
payable to the order of Smith Corporation, 
the section did not apply. See the last 
paragraph of Comment 2 to former Sec- 
tion 3-405. In revised Article 3, Section 
3-404(a) gives Impostor the power to ne- 
gotiate the check in both cases. 

2. Subsection (b) is based in part on 
former Section 3-405 (l)(b) and in part on 



N.I.L. § 9(3). It covers cases in which an 
instrument is payable to a fictitious or 
nonexisting person and to cases in which 
the payee is a real person but the drawer 
or maker does not intend the payee to 
have any interest in the instrument. Sub- 
section (b) applies to any instrument, but 
its primary importance is with respect to 
checks of corporations and other organiza- 
tions. It also applies to forged check 
cases. The following cases illustrate sub- 
section (b): 

Case #L Treasurer is authorized to 
draw checks in behalf of Corporation. 
Treasurer fraudulently draws a check of 
Corporation payable to Supplier Co., a 
non-existent company. Subsection (b) 
applies because Supplier Co. is a ficti- 
tious person and because Treasurer did 
not intend Supplier Co. to have any in- 
terest in the check. Under subsection 
(b)(1) Treasurer, as the person in posses- 
sion of the check, becomes the holder of 
the check. Treasurer indorses the check 
in the name "Supplier Co." and deposits 
it in Depositary Bank. Under subsec- 
tion (b)(2) and (c)(i), the indorsement is 
effective to make Depositary Bank the 
holder and therefore a person entitled to 
enforce the instrument. Section 3-301. 
Case #2. Same facts as Case #1 ex- 
cept that Supplier Co. is an actual com- 
pany that does business with Corpora- 
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tion. If Treasurer intended to steal the 
check when the check was drawn, the 
result in Case #2 is the same as the 
result in Case #1. Subsection (b) ap- 
plies because Treasurer did not intend 
Supplier Co. to have any interest in the 
check. It does not make any difference 
whether Supplier Co. was or was not a 
creditor of Corporation when the check 
was drawn. If Treasurer did not decide 
to steal the check until after the check 
was drawn, the case is covered by Sec- 
tion 3-405 rather than Section 3-404(b) ; 
but the result is the same. See Case #6 
in Comment 3 to Section 3-405. 

Case #3. Checks of Corporation must 
be signed by two officers. President and 
Treasurer both sign a check of Corpora- 
tion payable to Supplier Co., a company 
that does business with Corporation 
from time to time but to which Corpora- 
tion does not owe any money. Treasur- 
er knows that no money is owed to 
Supplier Co. and does not intend that 
Supplier Co. have any interest in the 
check. President believes that money is 
owed to Supplier Co. Treasurer obtains 
possession of the check after it is signed. 
Subsection (b) applies because Treasur- 
er is "a person whose intent determines 
to whom an instrument is payable" and 
Treasurer does not intend Supplier Co. 
to have any interest in the check. Trea- 
surer becomes the holder of the check 
and may negotiate it by indorsing it in 
the name "Supplier Co." 

Case #4. Checks of Corporation are 
signed by a check- writing machine. 
Names of payees of checks produced by 
the machine are determined by informa- 
tion entered into the computer that op- 
erates the machine. Thief, a person 
who is not an employee or other agent 
of Corporation, obtains access to the 
computer and causes the check-writing 
machine to produce a check payable to 
Supplier Co., a non-existent company. 
Subsection (b)(ii) applies. Thief then 
obtains possession of the check. At that 
point Thief becomes the holder of the 
check because Thief is the person in 



possession of the instrument. Subsec- 
tion (b)(1). Under Section 3-301 Thief, 
as holder, is the "person entitled to en- 
force the instrument" even though Thief 
does not have title to the check and is in 
wrongful possession of it. Thief indors- 
es the check in the name "Supplier Co." 
and deposits it in an account in Deposi- 
tary Bank which Thief opened in the 
name "Supplier Co." Depositary Bank 
takes the check in good faith and credits 
the "Supplier Co." account. Under sub- 
section (b)(2) and (c)(i), the indorsement 
is effective. Depositary Bank becomes 
the holder and the person entitled to 
enforce the check. The check is pre- 
sented to the drawee bank for payment 
and payment is made. Thief then with- 
draws the credit to the account. Al- 
though the check was issued without, 
authority given by Corporation, the 
drawee bank is entitled to pay the check 
and charge Corporation's account if 
there was an agreement with Corpora- 
tion allowing the bank to debit Corpora- 
tion's account for payment of checks 
produced by the check-writing machine 
whether or not authorized. The in- 
dorsement is also effective if Supplier 
Co. is a real person. In that case sub- 
section (b)(i) applies. Under Section 
3-1 10(b) Thief is the person whose in- 
tent determines to whom the check is 
payable, and Thief did not intend Sup- 
plier Co. to have any interest in the 
check. When the drawee bank pays the 
check, there is no breach of warranty 
under Section 3-4 17(a)(1) or 4-208(a)(l) 
because Depositary Bank was a person 
entitled to enforce the check when it 
was forwarded for payment. 

Case #5. Thief, who is not an employ- 
ee or agent of Corporation, steals check 
forms of Corporation. John Doe is pres- 
ident of Corporation and is authorized 
to sign checks on behalf of Corporation 
as drawer. Thief draws a check in the 
name of Corporation as drawer by forg- 
ing the signature of Doe. Thief makes 
the check payable to the order of Suppli- 
er Co. with the intention of stealing it. 
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Whether Supplier Co. is a fictitious per- 
son or a real person, Thief becomes the 
holder of the check and the person enti- 
tled to enforce it. The analysis is the 
same as that in Case #4. Thief deposits 
the check in an account in Depositary 
Bank which Thief opened in the name 
"Supplier Co." Thief either indorses 
the check in a name other than "Suppli- 
er Co." or does not indorse the check at 
all. Under Section 4-205(a) a deposi- 
tary bank may become holder of a check 
deposited to the account of a customer if 
the customer was a holder, whether or 
not the customer indorses. Subsection 
(c)(ii) treats deposit to an account in a 
name substantially similar to that of the 
payee as the equivalent of indorsement 
in the name of the payee. Thus, the 
deposit is an effective indorsement of the 
check. Depositary Bank becomes the 
holder of the check and the person enti- 
tled to enforce the check. If the check is 
paid by the drawee bank, there is no 
breach of warranty under Section 
3-4 17(a)(1) or 4-208(a)(l) because De- 
positary Bank was a person entitled to 
enforce the check when it was forward- 
ed for payment and, unless Depositary 
Bank knew about the forgery of Doe's 
signature, there is no breach of warranty 
under Section 3-4 17(a)(3) or 
4-208(a)(3). Because the check was a 
forged check the drawee bank is not 
entitled to charge Corporation's account 
unless Section 3-406 or Section 4-406 
applies. 

3. In cases governed by subsection (a) 
the dispute will normally be between the 
drawer of the check that was obtained by 
the impostor and the drawee bank that 
paid it. The drawer is precluded from 
obtaining recredit of the drawer's account 
by arguing that the check was paid on a 
forged indorsement so long as the drawee 
bank acted in good faith in paying the 
check. Cases governed by subsection (b) 
are illustrated by Cases #1 through #5 in 
Comment 2. In Cases #1, #2, and #3 
there is no forgery of the check, thus the 
drawer of the check takes the loss if there 



is no lack of good faith by the banks in- 
volved. Cases #4 and #5 are forged 
check cases. Depositary Bank is entitled 
to retain the proceeds of the check if it 
didn't know about the forgery. Under 
Section 3-418 the drawee bank is not enti- 
tled to recover from Depositary Bank on 
the basis of payment by mistake because 
Depositary Bank took the check in good 
faith and gave value for the check when 
the credit given for the check was with- 
drawn. And there is no breach of warran- 
ty under Section 3-41 7(a)(1) or (3) or 
4-208(a)(l) or (3). Unless Section 3-406 
applies the loss is taken by the drawee 
bank if a forged check is paid, and that is 
the result in Case #5. In Case #4 the loss 
is taken by Corporation, the drawer, be- 
cause an agreement between Corporation 
and the drawee bank allowed the bank to 
debit Corporation's account despite the 
unauthorized use of the check- writing ma- 
chine. 

If a check payable to an impostor, ficti- 
tious payee, or payee not intended to have 
an interest in the check is paid, the effect 
of subsections (a) and (b) is to place the 
loss on the drawer of the check rather 
than on the drawee or the Depositary 
Bank that took the check for collection. 
Cases governed by subsection (a) always 
involve fraud, and fraud is almost always 
involved in cases governed by subsection 
(b). The drawer is in the best position to 
avoid the fraud and thus should take the 
loss. This is true in Case #1, Case #2, 
and Case #3. But in some cases the per- 
son taking the check might have detected 
the fraud and thus have prevented the loss 
by the exercise of ordinary care. In those 
cases, if that person failed to exercise ordi- 
nary care, it is reasonable that that person 
bear loss to the extent the failure contrib- 
uted to the loss. Subsection (d) is intend- 
ed to reach that result. It allows the per- 
son who suffers loss as a result of payment 
of the check to recover from the person 
who failed to exercise ordinary care. In 
Case #1, Case #2, and Case #3, the per- 
son suffering the loss is Corporation, the 
drawer of the check. In each case the 
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most likely defendant is the depositary 
bank that took the check and failed to 
exercise ordinary care. In those cases, the 
drawer has a cause of action against the 
offending bank to recover a portion of the 
loss. The amount of loss to be allocated to 
each party is left to the trier of fact. Ordi- 
nary care is defined in Section 
3-1 03(a)(7). An example of the type of 
conduct by a depositary bank that could 
give rise to recovery under subsection (d) 
is discussed in Comment 4 to Section 
3-405. That comment addresses the last 
sentence of Section 3-405(b) which is sim- 
ilar to Section 3-404(d). 

In Case #1, Case #2, and Case #3, there 
was no forgery of the drawer's signature. 
But cases involving checks payable to a 
fictitious payee or a payee not intended to 
have an interest in the check are often 
forged check cases as well. Examples are 
Case #4 and Case #5. Normally, the loss 
in forged check cases is on the drawee 
bank that paid the check. Case #5 is an 
example. In Case #4 the risk with respect 
to the forgery is shifted to the drawer 
because of the agreement between the 
drawer and the drawee bank. The doc- 
trine that prevents a drawee bank from 



recovering payment with respect to a 
forged check if the payment was made to a 
person who took the check for value and 
in good faith is incorporated into Section 
3-418 and Sections 3-41 7(a)(3) and 
4-208(a)(3). This doctrine is based on the 
assumption that the depositary bank nor- 
mally has no way of detecting the forgery 
because the drawer is not that bank's cus- 
tomer. On the other hand, the drawee 
bank, at least in some cases, may be able 
to detect the forgery by comparing the 
signature on the check with the specimen 
signature that the drawee has on file. But 
in some forged check cases the depositary 
bank is in a position to detect the fraud. 
Those cases typically involve a check pay- 
able to a fictitious payee or a payee not 
intended to have an interest in the check. 
Subsection (d) applies to those cases. If 
the depositary bank failed to exercise ordi- 
nary care and the failure substantially con- 
tributed to the loss, the drawer in Case #4 
or the drawee bank in Case #5 has a cause 
of action against the depositary bank un- 
der subsection (d). Comment 4 to Section 
3-405 can be used as a guide to the type of 
conduct that could give rise to recovery 
under Section 3-404(d). 
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Notes of Decisions 

Forged or altered instruments 1 Trial court's finding that drawee bank tailed 
__^^>__ t0 comply with commercially reasonable proce- 
dures when it failed to detect forgeries on dravv- 
1. Forged or altered instruments er's checks was not clearly erroneous, and thus, 
Evidence was insufficient to establish that bank was liable to drawer; forged signature 
course of dealing between bank and bank's cus- was not spelled the same as authorized signa- 
tomer before time that bank paid on fraudulent ture on signature card. D.C.Code 1981, 
checks drawn against: customer's account re- §§ 28:3-401(1), 28:3-404(1), 28:3-406, 
fleeted parties' agreement to shift from bank to 28:4-406(3). American Sec. Bank, N'.A. v. 
customer the risk of loss caused by forgeries; American Motorists Ins. Co., 1988, 538 A. 2d 
none of facsimile signature resolutions executed 736. Banks And Banking <$=> 148(2) 
by customer concerned account in which fraud In depositor's action against: bank for re i in- 
occurred t and even considered in aggregate, bursement: for bank's payment of allegedly 
resolutions were too few, and too closely clus- forged checks, fact that checks charged to de- 
tered and far removed in time, to put customer positor's checking account were not reflected in 
on notice that bank had general policy concern- depositor's own records, which checks were not- 
ing facsimile signatures that would govern ac- produced in evidence, did not provide a basis 
count in which fraud occurred. D.C.Code upon which jury could reasonably have inferred 
1981, §§ 28:1-205(1), 28:3-404(1). National or found that missing checks were drawn by a 
Union Fire Ins. Co. of Pittsburgh, Pa. v. Riggs forger and were, therefore, improperly charged 
Nat. Bank of Washington, D.C., C.A.D.C.1996, to depositor's account. D.C.C.E. § 28:3-404(1). 
93 F.3d 885, 320 U.S.App.D.C. 222. Banks And Myrick v. National Sav. & Trust Co. (App. 1970) 
Banking^ 148(2) 268 A.2d 526. Banks And Banking <^> 154(8) 

§ 28:3—405. Employer's responsibility for fraudulent indorsement by em- 
ployee. 

(a) In this section, the term: 

(1) "Employee" includes an independent contractor and employee of an 
independent contractor retained by the employer. 

(2) "Fraudulent indorsement" means (i) in the case of an instrument 
payable to the employer, a forged indorsement purporting to be that of the 
employer, or (ii) in the case of an instrument with respect to which the 
employer is the issuer, a forged indorsement purporting to be that of the 
person identified as payee. 

(3) "Responsibility" with respect to instruments means authority (i) to sign 
or indorse instruments on behalf of the employer, (ii) to process instruments 
received by the employer for bookkeeping purposes, for deposit to an ac- 
count, or for other disposition, (iii) to prepare or process instruments for 
issue in the name of the employer, (iv) to supply information determining the 
names or addresses of payees of instruments to be issued in the name of the 
employer, (v) to control the disposition of instruments to be issued in the 
name of the employer, or (vi) to act otherwise with respect to instruments in 
a responsible capacity. The term "responsibility" does not include authority 
that merely allows an employee to have access to instruments or blank or 
incomplete instrument forms that are being stored or transported or are part 
of incoming or outgoing mail, or similar access. 

(b) For the purpose of determining the rights and liabilities of a person who, 
in good faith, pays an instrument or takes it for value or for collection, if an 
employer entrusted an employee with responsibility with respect to the instru- 
ment and the employee or a person acting in concert with the employee makes 
a fraudulent indorsement of the instrument, the indorsement is effective as the 
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indorsement of the person to whom the instrument is payable if it is made in 
the name of that person. If the person paying the instrument or taking it for 
value or for collection fails to exercise ordinary care in paying or taking the 
instrument and that failure substantially contributes to loss resulting from the 
fraud, the person bearing the loss may recover from the person failing to 
exercise ordinary care to the extent the failure to exercise ordinary care 
contributed to the loss. 

(c) Under subsection (b) of this section, an indorsement is made in the name 
of the person to whom an instrument is payable if (i) it is made in a name 
substantially similar to the name of that person or (ii) the instrument, whether 
or not indorsed, is deposited in a depositary bank to an account in a name 
substantially similar to the name of that person. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



1. Section 3-405 is addressed to fraud- 
ulent indorsements made by an employee 
with respect to instruments with respect to 
which the employer has given responsibili- 
ty to the employee. It covers two catego- 
ries of fraudulent indorsements: indorse- 
ments made in the name of the employer 
to instruments payable to the employer 
and indorsements made in the name of 
payees of instruments issued by the em- 
ployer. This section applies to instru- 
ments generally but normally the instru- 
ment will be a check. Section 3-405 
adopts the principle that the risk of loss 
for fraudulent indorsements by employees 
who are entrusted with responsibility with 
respect to checks should fall on the em- 
ployer rather than the bank that takes the 
check or pays it, if the bank was not negli- 
gent in the transaction. Section 3-405 is 
based on the belief that the employer is in 
a far better position to avoid the loss by 
care in choosing employees, in supervising 
them, and in adopting other measures to 
prevent forged indorsements on instru- 
ments payable to the employer or fraud in 
the issuance of instruments in the name of 
the employer. If the bank failed to exer- 
cise ordinary care, subsection (b) allows 
the employer to shift loss to the bank to 
the extent the bank's failure to exercise 
ordinary care contributed to the loss. 
"Ordinary care" is defined in Section 



3-1 03(a)(7). The provision applies regard- 
less of whether the employer is negligent. 

The first category of cases governed by 
Section 3-405 are those involving in- 
dorsements made in the name of payees 
of instruments issued by the employer. 
In this category, Section 3-405 includes 
cases that were covered by former Sec- 
tion 3-405(1 )(c). The scope of Section 
3-405 in revised Article 3 is, however, 
somewhat wider. It covers some cases 
not covered by former Section 3-405 (l)(c) 
in which the entrusted employee makes a 
forged indorsement to a check drawn by 
the employer. An example is Case #6 in 
Comment 3. Moreover, a larger group of 
employees is included in revised Section 
3-405. The key provision is the definition 
of "responsibility" in subsection (a)(1) 
which identifies the kind of responsibility 
delegated to an employee which will 
cause the employer to take responsibility 
for the fraudulent acts of that employee. 
An employer can insure this risk by em- 
ployee fidelity bonds. 

The second category of cases governed 
by Section 3-405 — fraudulent indorse- 
ments of the name of the employer to 
instruments payable to the employer — 
were covered in former Article 3 by Sec- 
tion 3-406. Under former Section 3-406, 
the employer took the loss only if negli- 
gence of the employer could be proved. 
Under revised Article 3, Section 3-406 
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need not be used with respect to forgeries 
of the employer's indorsement. Section 
3-405 imposes the loss on the employer 
without proof of negligence. 

2. With respect to cases governed by 
former Section 3-405(l)(c), Section 3-405 
is more favorable to employers in one re- 
spect. The bank was entitled to the pre- 
clusion provided by former Section 
3-405 (l)(c) if it took the check in good 
faith. The fact that the bank acted negli- 
gently did not shift the loss to the bank so 
long as the bank acted in good faith. Un- 
der revised Section 3-405 the loss may be 
recovered from the bank to the extent the 
failure of the bank to exercise ordinary 
care contributed to the loss. 

3. Section 3-404(b) and Section 3-405 
both apply to cases of employee fraud. 
Section 3-404(b) is not limited to cases of 
employee fraud, but most of the cases to 
which it applies will be cases of employee 
fraud. The following cases illustrate the 
application of Section 3-405. In each 
case it is assumed that the bank that took 
the check acted in good faith and was not 
negligent. 

Case #7. Janitor, an employee of Em- 
ployer, steals a check for a very large 
amount payable to Employer after find- 
ing it on a desk in one of Employer's 
offices. Janitor forges Employer's in- 
dorsement on the check and obtains 
payment.. Since Janitor was not entrust- 
ed with "responsibility" with respect to 
the check, Section 3-405 does not apply. 
Section 3-406 might apply to this case. 
The issue would be whether Employer 
was negligent in safeguarding the check. 
If not, Employer could assert that the 
indorsement was forged and bring an 
action for conversion against the deposi- 
tary or payor bank under Section 3-420. 

Case #2. X is Treasurer of Corpora- 
tion and is authorized to write checks on 
behalf of Corporation by signing X's 
name as Treasurer. X draws a check in 
the name of Corporation and signs X's 
name as Treasurer. The check is made 
payable to X. X then indorses the check 
and obtains payment. Assume that Cor- 



poration did not owe any money to X 
and did not authorize X to write the 
check. Although the writing of the 
check was not authorized, Corporation 
is bound as drawer of the check because 
X had authority to sign checks on behalf 
of Corporation. This result follows from 
agency law and Section 3-402 (a). Sec- 
tion 3-405 does not apply in this case 
because there is no forged indorsement. 
X was payee of the check so the indorse- 
ment is valid. Section 3-1 10(a). 

Case #3. The duties of Employee, a 
bookkeeper, include posting the 
amounts of checks payable to Employer 
to the accounts of the drawers of the 
checks. Employee steals a check pay- 
able to Employer which was entrusted 
to Employee and forges Employer's in- 
dorsement. The check is deposited by 
Employee to an account in Depositary 
Bank which Employee opened in the 
same name as Employer, and the check 
is honored by the drawee bank. The 
indorsement is effective as Employer's 
indorsement because Employee's duties 
include processing checks for bookkeep- 
ing purposes. Thus, Employee is en- 
trusted with "responsibility" with re- 
spect to the check. Neither Depositary 
Bank nor the drawee bank is liable to 
Employer for conversion of the check. 
The same result follows if Employee de- 
posited the check in the account in De- 
positary Bank without indorsement. 
Section 4-205(a). Under subsection (c) 
deposit in a depositary bank in an ac- 
count in a name substantially similar to 
that of Employer is the equivalent of an 
indorsement in the name of Employer. 

Case #4. Employee's duties include 
stamping Employer's unrestricted blank 
indorsement on checks received by Em- 
ployer and depositing them in Employ- 
er's bank account. After stamping Em- 
ployer's unrestricted blank indorsement 
on a check, Employee steals the check 
and deposits it in Employee's personal 
bank account. Section 3-405 doesn't 
apply because there is no forged in- 
dorsement. Employee is authorized by 
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Employer to indorse Employer's checks. 
The fraud by Employee is not the in- 
dorsement but rather the theft of the 
indorsed check. Whether Employer has 
a cause of action against the bank in 
which the check was deposited is deter- 
mined by whether the bank had notice 
of the breach of fiduciary duty by Em- 
ployee. The issue is determined under 
Section 3-307. 

Case #5. The computer that controls 
Employer's check-writing machine was 
programmed to cause a check to be is- 
sued to Supplier Co. to which money 
was owed by Employer. The address of 
Supplier Co. was included in the infor- 
mation in the computer. Employee is 
an accounts payable clerk whose duties 
include entering information into the 
computer. Employee fraudulently 
changed the address of Supplier Co. in 
the computer data bank to an address of 
Employee. The check was subsequently 
produced by the check-writing machine 
and mailed to the address that Employee 
had entered into the computer. Em- 
ployee obtained possession of the check, 
indorsed it in the name of Supplier Co, 
and deposited it to an account in Depos- 
itary Bank which Employee opened in 
the name "Supplier Co." The check 
was honored by the drawee bank. The 
indorsement is effective under Section 
3-405 (b) because Employee's duties al- 
lowed Employee to supply information 
determining the address of the payee of 
the check. An employee that is entrust- 
ed with duties that enable the employee 
to determine the address to which a 
check is to be sent controls the disposi- 
tion of the check and facilitates forgery 
of the indorsement. The employer is 
held responsible. The drawee may debit 
the account of Employer for the amount 
of the check. There is no breach of 
warranty by Depositary Bank under Sec- 
tion 3-417(a)(l) or 4-208(a)(l). 

Case #6. Treasurer is authorized to 
draw checks in behalf of Corporation. 
Treasurer draws a check of Corporation 
payable to Supplier Co., a company that 



sold goods to Corporation. The check 
was issued to pay the price of these 
goods. At the time the check was signed 
Treasurer had no intention of stealing 
the check. Later, Treasurer stole the 
check, indorsed it in the name "Supplier 
Co." and obtained payment by deposit- 
ing it to an account in Depositary Bank 
which Treasurer opened in the name 
"Supplier Co.". The indorsement is ef- 
fective under Section 3-405(b). Section 
3-404(b) does not apply to this case. 
Case #7. Checks of Corporation are 
signed by Treasurer in behalf of Corpo- 
ration as drawer. Clerk's duties include 
the preparation of checks for issue by 
Corporation. Clerk prepares a check 
payable to the order of Supplier Co. for 
Treasurer's signature. Clerk fraudulent- 
ly informs Treasurer that the check is 
needed to pay a debt owed to Supplier 
Co, a company that does business with 
Corporation. No money is owed to Sup- 
plier Co. and Clerk intends to steal the 
check. Treasurer signs it and returns it 
to Clerk for mailing. Clerk does not 
indorse the check but deposits it to an 
account in Depositary Bank which Clerk 
opened in the name "Supplier Co.". 
The check is honored by the drawee 
bank. Section 3-404(b)(i) does not ap- 
ply to this case because Clerk, under 
Section 3-1 10(a), is not the person 
whose intent determines to whom the 
check is payable. But Section 3-405 
does apply and it treats the deposit by 
Clerk as an effective indorsement by 
Clerk because Clerk was entrusted with 
responsibility with respect to the check. 
If Supplier Co. is a fictitious person Sec- 
tion 3-404(b)(ii) applies. But the result 
is the same. Clerk's deposit is treated as 
an effective indorsement of the check 
whether Supplier Co. is a fictitious or a 
real person or whether money was or 
was not owing to Supplier Co. The 
drawee bank may debit the account of 
Corporation for the amount of the check 
and there is no breach of warranty by 
Depositary Bank under Section 
3-417(l)(a). 
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4. The last sentence of subsection (b) is 
similar to subsection (d) of Section 3-404 
which is discussed in Comment 3 to Sec- 
tion 3-404. In Case #5, Case #6, or Case 
#7 the depositary bank may have failed to 
exercise ordinary care when it allowed the 
employee to open an account in the name 
"Supplier Co./' to deposit checks payable 
to "Supplier Co." in that account, or to 
withdraw funds from that account that 
were proceeds of checks payable to Sup- 
plier Co. Failure to exercise ordinary care 
is to be determined in the context of all the 
facts relating to the bank's conduct with 
respect to the bank's collection of the 
check. If the trier of fact finds that there 
was such a failure and that the failure 
substantially contributed to loss, it could 
find the depositary bank liable to the ex- 
tent the failure contributed to the loss. 
The last sentence of subsection (b) can be 
illustrated by an example. Suppose in 
Case #5 that the check is not payable to 
an obscure "Supplier Co." but rather to a 
well-known national corporation. In ad- 
dition, the check is for a very large amount 



of money. Before depositing the check, 
Employee opens an account in Depositary 
Bank in the name of the corporation and 
states to the person conducting the trans- 
action for the bank that Employee is man- 
ager of a new office being opened by the 
corporation. Depositary Bank opens the 
account without requiring Employee to 
produce any resolutions of the corpora- 
tion's board of directors or other evidence 
of authorization of Employee to act for the 
corporation. A few days later, the check is 
deposited, the account is credited, and the 
check is presented for payment. After De- 
positary Bank receives payment, it allows 
Employee to withdraw the credit by a wire 
transfer to an account in a bank in a 
foreign country. The trier of fact could 
find that Depositary Bank did not exercise 
ordinary care and that the failure to exer- 
cise ordinary care contributed to the loss 
suffered by Employer. The trier of fact 
could allow recovery by Employer from 
Depositary Bank for all or part of the loss 
suffered by Employer. 
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§ 28:3—406. Negligence contributing to forged signature or alteration of 
instrument. 

(a) A person whose failure to exercise ordinary care substantially contributes 
to an alteration of an instrument or to the making of a forged signature on an 
instrument is precluded from asserting the alteration or the forgery against a 
person who, in good faith, pays the instrument or takes it for value or for 
collection. 

(b) Under subsection (a) of this section, if the person asserting the preclusion 
fails to exercise ordinary care in paying or taking the instrument and that 
failure substantially contributes to loss, the loss is allocated between the person 
precluded and the person asserting the preclusion according to the extent to 
which the failure of each to exercise ordinary care contributed to the loss. 
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(c) Under subsection (a) of this section, the burden of proving failure to 
exercise ordinary care is on the person asserting the preclusion. Under 
subsection (b) of this section, the burden of proving failure to exercise ordinary 
care is on the person precluded. 

(Dec. 30, 1963, 77 Stat. 683, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467; Apr. 9, 1997, D.C. Law 1 1-255, § 27(ss), 44 DCR 1271.) 

Uniform Commercial Code Comment 



1 . Section 3-406(a) is based on former 
Section 3-406. With respect to alteration, 
Section 3-406 adopts the doctrine of 
Young v. Grote, 4 Bing. 253 (1827), which 
held that a drawer who so negligently 
draws an instrument as to facilitate its 
material alteration is liable to a drawee 
who pays the altered instrument in good 
faith. Under Section 3-406 the doctrine is 
expanded to apply not only to drafts but to 
all instruments. It includes in the protect- 
ed class any "person who, in good faith, 
pays the instrument or takes it for value or 
for collection." Section 3-406 rejects de- 
cisions holding that the maker of a note 
owes no duty of care to the holder because 
at the time the instrument is issued there 
is no contract between them. By issuing 
the instrument and "setting it afloat upon 
a sea of strangers" the maker or drawer 
voluntarily enters into a relation with later 
holders which justifies imposition of a duty 
of care. In this respect an instrument so 
negligently drawn as to facilitate alteration 
does not differ in principle from an instru- 
ment containing blanks which may be 
filled. Under Section 3-407 a person pay- 
ing an altered instrument or taking it for 
value, in good faith and without notice of 
the alteration may enforce rights with re- 
spect to the instrument according to its 
original terms. If negligence of the obli- 
gor substantially contributes to an altera- 
tion, this section gives the holder or the 
payor the alternative right to treat the al- 
tered instrument as though it had been 
issued in the altered form. 

No attempt is made to define particular 
conduct that will constitute "failure to ex- 
ercise ordinary care [that] substantially 
contributes to an alteration." Rather, "or- 
dinary care" is defined in Section 



3-1 03(a)(7) in general terms. The ques- 
tion is left to the court or the jury for 
decision in the light of the circumstances 
in the particular case including reasonable 
commercial standards that may apply. 

Section 3-406 does not make the negli- 
gent party liable in tort for damages result- 
ing from the alteration. If the negligent 
party is estopped from asserting the altera- 
tion the person taking the instrument is 
fully protected because the taker can treat 
the instrument as having been issued in 
the altered form. 

2. Section 3-406 applies equally to a 
failure to exercise ordinary care that sub- 
stantially contributes to the making of a 
forged signature on an instrument. Sec- 
tion 3-406 refers to "forged signature" 
rather than "unauthorized signature" that, 
appeared in former Section 3-406 because 
it more accurately describes the scope of 
the provision. Unauthorized signature is a 
broader concept that includes not only for- 
gery but also the signature of an agent 
which does not bind the principal under 
the law of agency. The agency cases are 
resolved independently under agency law. 
Section 3-406 is not necessary in those 
cases. 

The "substantially contributes" test of 
former Section 3-406 is continued in this 
section in preference to a "direct and 
proximate cause" test. The "substantially 
contributes" test is meant to be less strin- 
gent than a "direct and proximate cause" 
test. Under the less stringent test the pre- 
clusion should be easier to establish. Con- 
duct "substantially contributes" to a mate- 
rial alteration or forged signature if it is a 
contributing cause of the alteration or sig- 
nature and a substantial factor in bringing 
it about. The analysis of "substantially 
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contributes" in former Section 3-406 by 
the court in Thompson Maple Products v. 
Citizens National Bank of Corry, 234 A. 2d 
32 (Pa.Super.Ct.1967), states what is in- 
tended by the use of the same words in 
revised Section 3-406(b). Since Section 
3-404(d) and Section 3-405 (b) also use the 
words "substantially contributes" the anal- 
ysis of these words also applies to those 
provisions. 

3. The following cases illustrate the 
kind of conduct that can be the basis of a 
preclusion under Section 3-406(a): 

Case #/. Employer signs checks 
drawn on Employer's account by use of 
a rubber stamp of Employer's signature. 
Employer keeps the rubber stamp along 
with Employer's personalized blank 
check forms in an unlocked desk draw- 
er. An unauthorized person fraudulent- 
ly uses the check forms to write checks 
on Employer's account. The checks are 
signed by use of the rubber stamp. If 
Employer demands that Employer's ac- 
count in the drawee bank be recredited 
because the forged check was not prop- 
erly payable, the drawee bank may de- 
fend by asserting that Employer is pre- 
cluded from asserting the forgery. The 
trier of fact could find that Employer 
failed to exercise ordinary care to safe- 
guard the rubber stamp and the check 
forms and that the failure substantially 
contributed to the forgery of Employer's 
signature by the unauthorized use of the 
rubber stamp. 

Case #2. An insurance company 
draws a check to the order of Sarah 
Smith in payment of a claim of a policy- 
holder, Sarah Smith, who lives in Ala- 
bama. The insurance company also has 
a policyholder with the same name who 
lives in Illinois. By mistake; the insur- 
ance company mails the check to the 
Illinois Sarah Smith who indorses the 
check and obtains payment. Because 
the payee of the check is the Alabama 
Sarah Smith, the indorsement by the 
Illinois Sarah Smith is a forged indorse- 
ment. Section 3-1 10(a). The trier of 
fact could find that the insurance com- 



pany failed to exercise ordinary care 
when it mailed the check to the wrong 
person and that the failure substantially 
contributed to the making of the forged 
indorsement. In that event the insur- 
ance company could be precluded from 
asserting the forged indorsement against 
the drawee bank that honored the check. 
Case #3. A company writes a check 
for $10. The figure "10" and the word 
"ten" are typewritten in the appropriate 
spaces on the check form. A large blank 
space is left after the figure and the 
word. The payee of the check, using a 
typewriter with a typeface similar to that 
used on the check, writes the word 
"thousand" after the word "ten" and a 
comma and three zeros after the figure 
"10". The drawee bank in good faith 
pays $10,000 when the check is present- 
ed for payment and debits the account of 
the drawer in that amount. The trier of 
fact could find that the drawer failed to 
exercise ordinary care in writing the 
check and that the failure substantially 
contributed to the alteration. In that 
case the drawer is precluded from as- 
serting the alteration against the drawee 
if the check was paid in good faith. 
4. Subsection (b) differs from former 
Section 3-406 in that it adopts a concept 
of comparative negligence. If the person 
precluded under subsection (a) proves that 
the person asserting the preclusion failed 
to exercise ordinary care and that failure 
substantially contributed to the loss, the 
loss may be allocated between the two 
parties on a comparative negligence basis. 
In the case of a forged indorsement the 
litigation is usually between the payee of 
the check and the depositary bank that 
took the check for collection. An example 
is a case like Case #1 of Comment 3 to 
Section 3-405. If the trier of fact finds 
that Employer failed to exercise ordinary 
care in safeguarding the check and that 
the failure substantially contributed to the 
making of the forged indorsement, subsec- 
tion (a) of Section 3-406 applies. If Em- 
ployer brings an action for conversion 
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against the depositary bank that took the 
checks from the forger, the depositary 
bank could assert the preclusion under 
subsection (a). But suppose the forger 
opened an account in the depositary bank 
in a name identical to that of Employer, 
the payee of the check, and then deposited 
the check in the account. Subsection (b) 
may apply. There may be an issue wheth- 
er the depositary bank should have been 
alerted to possible fraud when a new ac- 
count was opened for a corporation short- 



ly before a very large check payable to a 
payee with the same name is deposited. 
Circumstances surrounding the opening of 
the account may have suggested that the 
corporation to which the check was pay- 
able may not be the same as the corpora- 
tion for which the account was opened. If 
the trier of fact finds that collecting the 
check under these circumstances was a 
failure to exercise ordinary care, it could 
allocate the loss between the depositary 
bank and Employer, the payee. 
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1981 Ed., § 28:3-406. 
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1. In general 

The scope of the defense under District of 
Columbia Uniform Commercial Code (U.C.C.) 
section relating to negligent contribution to al- 
teration or unauthorized signature is coexten- 
sive with the scope of the substantive wrong of 
conversion of an instrument by paying it on a 
forged endorsement, and thus the former sec- 
tion provides a defense to conversion claims 
under the latter section, including cases where 
payee's endorsement is missing. D.C. Code 
1981, §§ 28:3-406, 28:3-41 9(l)(c), (2); U.C.C. 
§§ 3-406, 3-419, 3-419(l)(c). Kuwait Airways 



Corp. v. American Sec. Bank, N.A., C.A.D.C. 
1989, 890 F.2d 456, 281 U.S.App.D.C. 339, on 
rehearing, on remand. Banks And Banking ( 3=^ 
148(3) 

While no one act was dispositive, negligent 
acts of drawee bank, viewed as a whole, sub- 
stantially contributed to unauthorized signature 
of payee of cashier's check and, thus, precluded 
drawee bank from asserting its breach of pres- 
entment warranty of good title claim against 
presenting bank, where check was made pay- 
able to individual broker rather than brokerage 
firm, "signature guaranteed" stamp was acces- 
sible to non authorized employees who also had 
access to the checks, and drawee bank had 
experienced prior similar incident that had not 
been cleared up and involved check written to 
same payee and prepared by same employee. 
D.C.Code 1981, § 28:3-406. Fidelity Bank v. 
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United Nat. Bank of Washington, 1985, 630 
F.Supp. 16. Banks And Banking^ 189 

Trial court's finding that drawee bank failed 
to comply with commercially reasonable proce- 
dures when it failed to detect forgeries on draw- 
er's checks was not clearly erroneous, and thus, 
bank was liable to drawer; forged signature 
was not spelled the same as authorized signa- 
ture on signature card. D.C.Code 1981, 
§§ 28:3-401(1), 28:3-404(1), 28:3-406, 

28:4-406(3). American Sec. Bank, N.A. v. 
American Motorists Ins. Co., 1988, 538 A. 2d 
736. Banks And Banking <&> 148(2) 

Drawer's negligence that contributes to for- 
gery negates drawee bank's liability, but only if 
drawee bank meets its burden of proving by a 
preponderance of the evidence that it complied 
with reasonable commercial standards when it 
cashed check. D.C.Code 1981, §§ 28:3-401(1), 
28:3-404(1), 28:3-406. American Sec. Bank, 
N.A. v. American Motorists Ins. Co., 1988, 538 
A.2d 736. Banks And Banking ©=» 148(3) 

Drawee bank was liable for handling forged 
checks, even if drawer was negligent in failing 
to earlier examine its bank statements and to 
report forgeries to bank, given drawee bank's 
lack of ordinary care in handling forged checks. 
D.C.Code 1981, §§28:3-406, 28:4-406, 
28:4-406(3). American Sec. Bank, N.A. v. 
American Motorists Ins. Co., 1988, 538 A. 2d 
736. Banks And Banking <^ 148(4) 

In genera], reasonable commercial standards 
permitted acceptance for deposit checks en- 
dorsed by rubber stamp, but this practice was 
not shown to be reasonable where savings and 
loan association accepted checks for deposit in 
corporate employer's embezzling bookkeeper's 
individual savings account, and not in account 
of named payee, employer, and employer had 
no account at association. U.C.C. § 3-406. 
American Mach. Tool Distributors Ass'n v. Na- 
tional Permanent Federal Sav. and Loan Ass'n, 
1983, 464 A.2d 907. Building And Loan Associ- 
ations <3^ 40 

Depositor was negligent as a matter of law in 
failing to inquire of bank as to her lack of 
receipt of monthly statements and cancelled 
checks, especially after bank informed depositor 



that bank's record showed she had no money in 
her account, and this negligence substantially 
contributed to the making of an unauthorized 
signature and depositor was precluded from 
asserting lack of bank's authority to pay alleged- 
ly forged checks. D.C.C.E. § 28:3-406. Myrick 
v. National Sav. & Trust Co. (App. 1970) 268 
A.2d 526. Banks And Banking ©^ 148(3) 

2. Equitable estoppel 

Ordinarily, unauthorized signature on check 
will not bind person whose name is signed, but 
that person is estopped from denying signature 
when his negligence permitted making of unau- 
thorized signature and payor has paid instru- 
ment in good faith and pursuant to reasonable 
commercial standards of its business. U.C.C. 
§§ 3-404(1), 3-404 comment, 3-406; D.C.Code 
1981, §§ 28:3-404(1), 28:3-406. American 
Mach. Tool Distributors Ass'n v. National Per- 
manent Federal Sav. and Loan Ass'n, 1983, 464 
A.2d 907. Estoppel <^> 96 

3. Burden of proof 

In conversion action by employer against sav- 
ings and loan association at which employer's 
embezzling bookkeeper had savings account, 
trial court improperly placed on employer bur- 
den of proving association's bad faith in its 
handling of checks presented for payment by 
bookkeeper. U.C.C. § 3-406. American Mach. 
Tool Distributors Ass'n v. National Permanent 
Federal Sav. and Loan Ass'n, 1983, 464 A.2d 
907. Building And Loan Associations ©^ 41(7) 

4. Fact questions 

Jury question was presented as to whether 
drawee bank adhered to reasonable commercial 
standards and whether payee was negligent 
with respect to checks paid on missing or 
forged endorsements, so as to constitute a de- 
fense to conversion claim under District of Co- 
lumbia law. D.C.Code 1981, §§ 28:3-406, 
28:3-419(l)(c). Kuwait Airways Corp. v. Amer- 
ican Sec. Bank, N.A., C.A.D.C.1989, 890 F.2d 
456, 281 U.S.App.D.C. 339, on rehearing, on 
remand. Banks And Banking <3^ 154(9) 



§ 28:3-407, Alteration. 

(a) "Alteration" means (i) an unauthorized change in an instrument that 
purports to modify in any respect the obligation of a party, or (ii) an unautho- 
rized addition of words or numbers or other change to an incomplete instru- 
ment relating to the obligation of a party. 

(b) Except as provided in subsection (c) of this section, an alteration fraudu- 
lently made discharges a party whose obligation is affected by the alteration 
unless that party assents or is precluded from asserting the alteration. No 
other alteration discharges a party, and the instrument may be enforced 
according to its original terms. 
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(c) A payor bank or drawee paying a fraudulently altered instrument or a 
person taking it for value, in good faith and without notice of the alteration; 
may enforce rights with respect to the instrument (i) according to its original 
terms, or (ii) in the case of an incomplete instrument altered by unauthorized 
completion, according to its terms as completed. 

(Dec. 30, 1963, 77 Stat. 683, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 



1 . This provision restates former Sec- 
tion 3-407. Former Section 3-407 de- 
fined a "material" alteration as any alter- 
ation that changes the contract of the 
parties in any respect. Revised Section 
3-407 refers to such a change as an alter- 
ation. As under subsection (2) of former 
Section 3-407, discharged because of al- 
teration occurs only in the case of an al- 
teration fraudulently made. There is no 
discharge if a blank is filled in the honest 
belief that it is authorized or if a change 
is made with a benevolent motive such as 
a desire to give the obligor the benefit of 
a lower interest rate. Changes favorable 
to the obligor are unlikely to be made 
with any fraudulent intent, but if such an 
intent is found the alteration may operate 
as a discharge. 

Discharge is a personal defense of the 
party whose obligation is modified and 
anyone whose obligation is not affected is 
not discharged. But if an alteration dis- 
charges a party there is also discharge of 
any party having a right of recourse 
against the discharged party because the 
obligation of the party with the right of 



recourse is affected by the alteration. As- 
sent to the alteration given before or after 
it is made will prevent the party from 
asserting the discharge. The phrase "or is 
precluded from asserting the alteration" in 
subsection (b) recognizes the possibility of 
an estoppel or other ground barring the 
defense which does not rest on assent. 
2. Under subsection (c) a person pay- 
ing a fraudulently altered instrument or 
taking it for value, in good faith and with- 
out notice of the alteration, is not affected 
by a discharge under subsection (b). The 
person paying or taking the instrument 
may assert rights with respect to the in- 
strument according to its original terms 
or, in the case of an incomplete instrument 
that is altered by unauthorized comple- 
tion, according to its terms as completed. 
If blanks are filled or an incomplete instru- 
ment is otherwise completed, subsection 
(c) places the loss upon the party who left 
the instrument incomplete by permitting 
enforcement in its completed form. This 
result is intended even though the instru- 
ment was stolen from the issuer and com- 
pleted after the theft. 



Prior Codifications 

1981 Ed., § 28:3-407. 
1973 Ed., § 28:3-407. 



Historical and Statutory Notes 



Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Section References 



Cross References 



This section is referred to in §§ 28:3-102, 28:3-103, 28:3-115, 28:3-412, 28:-3-413, 28:3-414, 
28:3-415, 28:4-104, and 28:4-207. 
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Library References 
Key Numbers Encyclopedias 

Bills and Notes @=>136, 378. C.J.S. Letters of Credit §§ 33, 106 to 107, 

Westlaw Kev Number Searches: 56kl36; 197 201 

56k378. 

§ 28:3-408. Drawee not liable on unaccepted draft. 

A check or other draft does not of itself operate as an assignment of funds in 
the hands of the drawee available for its payment, and the drawee is not liable 
on the instrument until the drawee accepts it. 

(Dec. 30, 1963, 77 Stat. 683, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

1. This section is a restatement of for- meant was that a bank that has not certi- 

mer Section 3-409(1). Subsection (2) of fied a check may engage in other conduct 

former Section 3-409 is deleted as mis- that might make it liable to a holder, it 

leading and superfluous. Comment 3 says stated the obvious and was superfluous, 

of subsection (2): "It is intended to make Section 1-103 is adequate to cover those 

it clear that this section does not in any cases. 

way affect any liability which may arise 2. Liability with respect to drafts may 
apart from the instrument." In reality arise under other law. For example, Sec- 
subsection (2) did not make anything clear tion 4-302 imposes liability on a payor 
and was a source of confusion. If all it bank for late return of an item. 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-408. F° r legislative history of D.C. Law 10-249, 

m7icj\ io i /inn see Historical and Statutory Notes following 

\y/j rLG., 9 £o'.j— 4Uy. c TQ.^ini 

Library References 
Key Numbers Encyclopedias 

Bills and Notes ©=>66. c j s Lette rs of Credit §§ 19, 21. 

Westlaw Key Number Search: 56k66. 

§ 28:3—409. Acceptance of draft; certified check. 

(a) "Acceptance" means the drawee's signed agreement to pay a draft as 
presented. It must be written on the draft and may consist of the drawee's 
signature alone. Acceptance may be made at any time and becomes effective 
when notification pursuant to instructions is given or the accepted draft is 
delivered for the purpose of giving rights on the acceptance to any person. 

(b) A draft may be accepted although it has not been signed by the drawer, is 
otherwise incomplete, is overdue, or has been dishonored. 

(c) If a draft is payable at a fixed period after sight and the acceptor fails to 
date the acceptance, the holder may complete the acceptance by supplying a 
date in good faith. 

(d) "Certified check" means a check accepted by the bank on which it is 
drawn. Acceptance may be made as stated in subsection (a) of this section, or 
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by a writing on the check which indicates that the check is certified. The 
drawee of a check has no obligation to certify the check, and refusal to certify is 
not dishonor of the check. 

(Dec. 30, 1963, 77 Stat. 684, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 



1 . The first three subsections of Section 
3-409 are a restatement of former Section 
3-410. Subsection (d) adds a definition of 
certified check which is a type of accepted 
draft. 

2. Subsection (a) states the generally 
recognized rule that the mere signature of 
the drawee on the instrument is a suffi- 
cient acceptance. Customarily the signa- 
ture is written vertically across the face of 
the instrument, but since the drawee has 
no reason to sign for any other purpose a 
signature in any other place, even on the 
back of the instrument, is sufficient. It 
need not be accompanied by such words 
as "Accepted," "Certified," or "Good." It 
must not, however, bear any words indi- 
cating an intent to refuse to honor the 
draft. The last sentence of subsection (a) 
states the generally recognized rule that an 
acceptance written on the draft takes ef- 
fect when the drawee notifies the holder or 
gives notice according to instructions. 



3. The purpose of subsection (c) is to 
provide a definite date of payment if none 
appears on the instrument. An undated 
acceptance of a draft payable "thirty days 
after sight" is incomplete. Unless the ac- 
ceptor writes in a different date the holder 
is authorized to complete the acceptance 
according to the terms of the draft by 
supplying a date of acceptance. Any date 
supplied by the holder is effective if made 
in good faith. 

4. The last sentence of subsection (d) 
states the generally recognized rule that in 
the absence of agreement a bank is under 
no obligation to certify a check. A check 
is a demand instrument calling for pay- 
ment rather than acceptance. The bank 
may be liable for breach of any agreement 
with the drawer, the holder, or any other 
person by which it undertakes to certify. 
Its liability is not on the instrument, since 
the drawee is not so liable until accep- 
tance. Section 3-408. Any liability is for 
breach of the separate agreement. 



Prior Codifications 

1981 Ed., § 28:3-409. 
1973 Ed., § 28:3-410. 



Key Numbers 
Bills and Notes <3=*67 '. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 

Library References 

Encyclopedias 

C.LS. Letters of Credit § 4. 



Westlaw Key Number Search: 56k67. 

§ 28:3-410. Acceptance varying draft. 

(a) If the terms of a drawee's acceptance vary from the terms of the draft as 
presented, the holder may refuse the acceptance and treat the draft as dishon- 
ored. In that case, the drawee may cancel the acceptance. 

(b) The terms of a draft are not varied by an acceptance to pay at a particular 
bank or place in the United States, unless the acceptance states that the draft is 
to be paid only at that bank or place. 
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(c) If the holder assents to an acceptance varying the terms of a draft, the 
obligation of each drawer and endorser that does not expressly assent to the 
acceptance is discharged. 

(Dec. 30, 1963, 77 Stat. 684, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 



1. This section is a restatement of for- 
mer Section 3-412. It applies to condi- 
tional acceptances, acceptances for part of 
the amount, acceptances to pay at a differ- 
ent time from that required by the draft, or 
to the acceptance of less than all of the 
drawees. It applies to any other engage- 
ment changing the essential terms of the 
draft. If the drawee makes a varied ac- 
ceptance the holder may either reject it or 
assent to it. The holder may reject by 
insisting on acceptance of the draft as pre- 
sented. Refusal by the drawee to accept 
the draft as presented is dishonor. In that 
event the drawee is not bound by the var- 
ied acceptance and is entitled to have it 
canceled. 

If the holder assents to the varied accep- 
tance, the drawee's obligation as acceptor 
is according to the terms of the varied 



Uniform Commercial Code Comment 

acceptance. Under subsection (c) the ef- 
fect of the holder's assent is to discharge 
any drawer or indorser who does not also 
assent. The assent of the drawer or indor- 
ser must be affirmatively expressed. Mere 
failure to object within a reasonable time 
is not assent which will prevent the dis- 
charge. 

2, Under subsection (b) an acceptance 
does not vary from the terms of the draft if 
it provides for payment at any particular 
bank or place in the United States unless 
the acceptance states that the draft is to be 
paid only at such bank or place. Section 
3-50 1(b)(1) states that if an instrument is 
payable at a bank in the United States 
presentment must be made at the place of 
payment (Section 3-111) which in this 
case is at the designated bank. 



Prior Codifications 

1981 Ed., § 28:3-410. 
1973 Ed., § 28:3-412. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Key Numbers 

Bills and Notes <3^83. 

Westlaw Key Number Search: 56k83. 



Library References 

Encyclopedias 

CJ.S. Letters of Credit § 38. 



§ 28:3—411. Refusal to pay cashier's checks, teller's checks, and certified 
checks. 

(a) In this section, "obligated bank" means the acceptor of a certified check 
or the issuer of a cashier's check or teller's check bought from the issuer. 

(b) If the obligated bank wrongfully (i) refuses to pay a cashier's check or 
certified check, (ii) stops payment of a teller's check, or (iii) refuses to pay a 
dishonored teller's check, the person asserting die right to enforce the check is 
entitled to compensation for expenses and loss of interest resulting from the 
nonpayment and may recover consequential damages if the obligated bank 
refuses to pay after receiving notice of particular circumstances giving rise to 
the damages. 
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(c) Expenses or consequential damages under subsection (b) of this section 
are not recoverable if the refusal of the obligated bank to pay occurs because (i) 
the bank suspends payments, (ii) the obligated bank asserts a claim or defense 
of the bank that it has reasonable grounds to believe is available against the 
person entitled to enforce the instrument, (iii) the obligated bank has a 
reasonable doubt whether the person demanding payment is the person entitled 
to enforce die instrument, or (iv) payment is prohibited by law. 

(Dec. 30, 1963, 77 Stat. 684, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42DCR467.) 

Uniform Commercial Code Comment 



1. In some cases a creditor may re- 
quire that the debt be paid by an obli- 
gation of a bank. The debtor may comply 
by obtaining certification of the debtor's 
check, but more frequently the debtor buys 
from a bank a cashier's check or teller's 
check payable to the creditor. The check 
is taken by the creditor as a cash equiva- 
lent on the assumption that the bank will 
pay the check. Sometimes, the debtor 
wants to retract payment by inducing the 
obligated bank not to pay. The typical 
case involves a dispute between the parties 
to the transaction in which the check is 
given in payment. In the case of a certi- 
fied check or cashier's check, the bank can 
safely pay the holder of the check despite 
notice that there may be an adverse claim 
to the check (Section 3-602). It is also 
clear that the bank that sells a teller's 
check has no duty to order the bank on 
which it is drawn not to pay it. A debtor 
using any of these types of checks has no 
right to stop payment. Nevertheless, some 
banks will refuse payment as an accommo- 
dation to a customer. Section 3-411 is 
designed to discourage this practice. 

2. The term "obligated bank" refers to 
the issuer of the cashier's check or teller's 
check and the acceptor of the certified 
check. If the obligated bank wrongfully 
refuses to pay, it is liable to pay for ex- 
penses and loss of interest resulting from 
the refusal to pay. There is no express 
provision for attorney's fees, but attorney's 
fees are not meant to be necessarily ex- 
cluded. They could be granted because 
they fit within the language "expenses 
* * * resu Jting from the nonpayment." In 



addition the bank may be liable to pay 
consequential damages if it has notice of 
the particular circumstances giving rise to 
the damages. 

3. Subsection (c) provides that ex- 
penses or consequential damages are not 
recoverable if the refusal to pay is because 
of the reasons stated. The purpose is to 
limit that recovery to cases in which the 
bank refuses to pay even though its obli- 
gation to pay is clear and it is able to pay. 
Subsection (b) applies only if the refusal to 
honor the check is wrongful. If the bank 
is not obliged to pay there is no recovery. 
The bank may assert any claim or defense 
that it has, but normally the bank would 
not have a claim or defense. In the usual 
case it is a remitter that is asserting a 
claim to the check on the basis of a rescis- 
sion of negotiation to the payee under Sec- 
tion 3-202. See Comment 2 to Section 
3-201. The bank can assert that claim if 
there is compliance with Section 3-305 (c), 
but the bank is not protected from dam- 
ages under subsection (b) if the claim of 
the remitter is not upheld. In that case, 
the bank is insulated from damages only if 
payment is enjoined under Section 
3-602(b)(l), Subsection (c)(iii) refers to 
cases in which the bank may have a rea- 
sonable doubt about the identity of the 
person demanding payment. For exam- 
ple, a cashier's check is payable to "Sup- 
plier Co." The person in possession of the 
check presents it for payment over the 
counter and claims to be an officer of 
Supplier Co. The bank may refuse pay- 
ment until it has been given adequate 
proof that the presentment in fact is being 
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made for Supplier Co., the person entitled 
to enforce the check. 



Prior Codifications 

1981 Ed., § 28:3-411. 
1973 Ed., § 28:3-411. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Cross References 



Section References 

This section is referred to in § 28:3-102. 



Key Numbers 

Banks and Banking <S^145. 

Westlaw Key Number Search: 52k 145 



Library References 

Encyclopedias 

CJ.S. Banks and Banking §§ 364 to 368. 



§ 28:3-412, Obligation of issuer of note or cashier's check. 

The issuer of a note or cashier's check or other draft drawn on the drawer is 
obliged to pay the instrument (i) according to its terms at the time it was issued 
or, if not issued, at the time it first came into possession of a holder, or (ii) if the 
issuer signed an incomplete instrument, according to its terms when complet- 
ed, to the extent stated in sections 28:3-115 and 28:3-407. The obligation is 
owed to a person entitled to enforce the instrument or to an indorser who paid 
the instrument under section 28:3-415. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commerciai Code Comment 



1. The obligations of the maker, accep- 
tor, drawer, and indorser are stated in 
four separate sections. Section 3-412 
states the obligation of the maker of a note 
and is consistent with former Section 
3-413(1). Section 3-412 also applies to 
the issuer of a cashier's check or other 
draft drawn on the drawer. Under former 
Section 3-1 18(a), since a cashier's check 
or other draft drawn on the drawer was 
"effective as a note," the drawer was liable 
under former Section 3-413(1) as a maker. 
Under Sections 3-103(a)(6) and 3-1 04(f) a 
cashier's check or other draft drawn on 
the drawer is treated as a draft to reflect 



common commercial usage, but the liabili- 
ty of the drawer is stated by Section 3-412 
as being the same as that of the maker of a 
note rather than that of the drawer of a 
draft. Thus, Section 3-412 does not in 
substance change former law. 

2. Under Section 3- 105(b) nonissuance 
of either a complete or incomplete instru- 
ment is a defense by a maker or drawer 
against a person that is not a holder in due 
course. 

3. The obligation of the maker may be 
modified in the case of alteration if, under 
Section 3-406, the maker is precluded 
from asserting the alteration. 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 28:3-412. 



Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 
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Library References 
Key Numbers Encyclopedias 

Banks and Banking ®=>145. c.J.S. Banks and Banking §§ 364 to 368. 

Bills and Notes ©=427, 428. n T c t n * in p r A- t kk mn m t ik 

' „ lu; C.J.S. Letters of. Credit §§ 100, 233 to 236, 

Westlaw Key Number Searches: 5 2k 145; ? ,n 

56k427; 56k428. ^ 6 ' 

§ 28:3-413. Obligation of acceptor. 

(a) The acceptor of a draft is obliged to pay the draft (i) according to its 
terms at the time it was accepted, even though the acceptance states that the 
draft is payable "as originally drawn" or equivalent terms, (ii) if the acceptance 
varies the terms of the draft, according to the terms of the draft as varied, or 
(iii) if the acceptance is of a draft that is an incomplete instrument, according 
to its terms when completed, to the extent stated in sections 28:3-115 and 
28:3-407. The obligation is owed to a person entitled to enforce the draft or to 
the drawer or an indorser who paid the draft under section 28:3-414 or 
28:3-415. 

(b) If the certification of a check or other acceptance of a draft states the 
amount certified or accepted, the obligation of the acceptor is that amount. If 
(i) the certification or acceptance does not state an amount, (ii) the amount of 
the instrument is subsequently raised, and (iii) the instrument is then negotiated 
to a holder in due course, the obligation of the acceptor is the amount of the 
instrument at the time it was taken by the holder in due course. 

(Dec. 30, 1963, 77 Stat 684, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

Subsection (a) is consistent with former to the holder in due course. A bank can 

Section 3-413(1). Subsection (b) has pri- avoid liability for the altered amount by 

mary importance with respect to certified stating on the check the amount the bank 

checks. It protects the holder in due agrees to pay The su bsection applies to 

course of a certified check that was altered Qther accepted drafe as welL 
alter certihcation and before negotiation 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 28:3-413. For legislative history of D.C. Law 10-249, 

in-7-?rj'c too aii see Historical and Statutory Notes following 

1973 Ed., § 28:3-413. §28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes ^280, 428. C J.S. Letters of Credit §§ 100, 160, 162, 234 

Westlaw Key Number Searches: 56k280; to 236 238 

56k428. 

§ 28:3-414, Obligation of drawer. 

(a) This section does not apply to cashier's checks or other drafts drawn on 
the drawer. 
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(b) If an unaccepted draft is dishonored, the drawer is obliged to pay the 
draft (i) according to its terms at the time it was issued or, if not issued, at the 
time it first came into possession of a holder, or (ii) if the drawer signed an 
incomplete instrument, according to its terms when completed, to the extent 
stated in sections 28:3-115 and 28:3-407. The obligation is owed to a person 
entitled to enforce the draft or to an indorser who paid the draft under section 
28:3-415. 

(c) If a draft is accepted by a bank, the drawer is discharged, regardless of 
when or by whom acceptance was obtained. 

(d) If a draft is accepted and the acceptor is not a bank, the obligation of the 
drawer to pay the draft if the draft is dishonored by the acceptor is the same as 
the obligation of an indorser under section 28:3-415(a) and (c). 

(e) If a draft states that it is drawn "without recourse" or otherwise disclaims 
liability of the drawer to pay the draft, the drawer is not liable under subsection 
(b) of this section to pay the draft if the draft is not a check. A disclaimer of the 
liability stated in subsection (b) of this section is not effective if the draft is a 
check. 

(f) If (i) a check is not presented for payment or given to a depositary bank 
for collection within 30 days after its date, (ii) the drawee suspends payments 
after expiration of the 30-day period without paying the check, and (iii) because 
of the suspension of payments, the drawer is deprived of funds maintained with 
the drawee to cover payment of the check, the drawer to the extent deprived of 
funds may discharge its obligation to pay the check by assigning to the person 
entitled to enforce the check the rights of the drawer against the drawee with 
respect to the funds. 

(Mar. 23, 1.995, D.C. Law 10-249, § 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

1. Subsection (a) excludes cashier's without recourse is stated in subsection 
checks because the obligation of the issuer (e). 

of a cashier's check is stated in Section 3. Under subsection (c) the drawer is 

3-412. discharged of liability on a draft accepted 

2. Subsection (b) states the obligation b ^ a bank regardless of when acceptance 
of the drawer on an unaccepted draft. It was °^ [ ™*' Tb |s changes former Sec- 

i c c + - i Aiif^\ ru tion 3-411(1) which provided that the 

replaces former Section 3-413(2). The re- , \. , i i .r i i i i 

. ^ i r * ■ i -, r ■ drawer is discharged only it the holder 

q uire me nt under former Article 3 of notice -,, . , TT ,, ^ A , 

,, .. - . . ... . obtains acceptance. Holders that have a 

of dishonor or protest has been eliminated. bank obHgation do not normally rely on 

Under revised Article 3, notice of dishonor the drawer tQ guarantee the bank ' s solven _ 
is necessary only with respect to indorser 's cy A holder can obtain protection against 
liability. The liability of the drawer of an the insolvency of a bank acceptor by a 
unaccepted draft is treated as a primary specific guaranty of payment by the draw- 
liability. Under former Section e r or by obtaining an indorsement by the 
3-102(l)(d) the term "secondary party" drawer. Section 3-205(d). 
was used to refer to a drawer or indorser. 4. Subsection (d) states the liability of 
The quoted term is not used in revised the drawer if a draft is accepted by a 
Article 3. The effect of a draft drawn drawee other than a bank and the accep- 
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tor dishonors. The drawer of an unac- 
cepted draft is the only party liable on the 
instrument. The drawee has no liability 
on the draft. Section 3-408. When the 
draft is accepted, the obligations change. 
The drawee, as acceptor, becomes primar- 
ily liable and the drawer's liability is that 
of a person secondarily liable as a guaran- 
tor of payment. The drawer's liability is 
identical to that of an indorser, and sub- 
section (d) states the drawer's liability that 
way. The drawer is liable to pay the per- 
son entitled to enforce the draft or any 
indorser that pays pursuant to Section 
3-415. The drawer in this case is dis- 
charged if notice of dishonor is required 
by Section 3-503 and is not given in com- 
pliance with that section. A drawer that 
pays has a right of recourse against the 
acceptor. Section 3-4 13 (a). 

5. Subsection (e) does not permit the 
drawer of a check to avoid liability under 
subsection (b) by drawing the check with- 
out recourse. There is no legitimate pur- 
pose served by issuing a check on which 
nobody is liable. Drawing without re- 
course is effective to disclaim liability of 
the drawer if the draft is not a check. 
Suppose, in a documentary sale, Seller 
draws a draft on Buyer for the price of 
goods shipped to Buyer. The draft is pay- 
able upon delivery to the drawee of an 
order bill of lading covering the goods. 
Seller delivers the draft with the bill of 
lading to Finance Company that is named 
as payee of the draft. If Seller draws 
without recourse Finance Company takes 
the risk that Buyer will dishonor. If Buy- 
er dishonors, Finance Company has no 
recourse against Seller but it can obtain 
reimbursement by selling the goods which 
it controls through the bill of lading. 

6. Subsection (0 is derived from for- 
mer Section 3-502(l)(b). It is designed to 
protect the drawer of a check against loss 
resulting from suspension of payments by 



the drawee bank when the holder of the 
check delays collection of the check. For 
example, X writes a check payable to Y for 
$1,000. The check is covered by funds in 
X's account in the drawee bank. Y delays 
initiation of collection of the check for 
more than 30 days after the date of the 
check. The drawee bank suspends pay- 
ments after the 30-day period and before 
the check is presented for payment. If the 
$1,000 of funds in X's account have not 
been withdrawn, X has a claim for those 
funds against the drawee bank and, if sub- 
section (e) were not in effect, X would be 
liable to Y on the check because the check 
was dishonored. Section 3-502(e). If the 
suspension of payments by the drawee 
bank will result in payment to X of less 
than the full amount of the $1,000 in the 
account or if there is a significant delay in 
payment to X, X will suffer a loss which 
would not have been suffered if Y had 
promptly initiated collection of the check. 
In most cases, X will not suffer any loss 
because of the existence of federal bank 
deposit insurance that covers accounts up 
to $100,000. Thus, subsection (e) has rel- 
atively little importance. There might be 
some cases, however, in which the account 
is not fully insured because it exceeds 
$100,000 or because the account doesn't 
qualify for deposit insurance. Subsection 
(f) retains the phrase "deprived of funds 
maintained with the drawee" appearing in 
former Section 3-502(1 )(b). The quoted 
phrase applies if the suspension of pay- 
ments by the drawee prevents the drawer 
from receiving the benefit of funds which 
would have paid the check if the holder 
had been timely in initiating collection. 
Thus, any significant delay in obtaining 
full payment of the funds is a deprivation 
of funds. The drawer can discharge draw- 
er's liability by assigning rights against the 
drawee with respect to the funds to the 
holder. 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-414. For legislative history of D.C. Law 10-249, 

see Historical and Statutory Notes following 
§ 28:3-101. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <3=>137, 171. c.J.S. Banks and Banking §§ 328, 330, 408. 

Westlaw Key Number Searches: 52k 137; 
52kl71. 

§ 28:3—4 15. Obligation of indorser. 

(a) Subject to subsections (b), (c), (d), and (e) of this section and section 
2 8:3-4 19(d), if an instrument is dishonored, an indorser is obliged to pay the 
amount due on the instrument (i) according to the terms of the instrument at 
the time it was indorsed, or (ii) if the indorser indorsed an incomplete 
instrument, according to its terms when completed, to the extent stated in 
sections 28:3-115 and 28:3-407. The obligation of the indorser is owed to a 
person entitled to enforce the instrument or to a subsequent indorser who paid 
the instrument under this section. 

(b) If an indorsement states that it is made "without recourse" or otherwise 
disclaims liability of the indorser, the indorser is not liable under subsection (a) 
of this section to pay the instrument. 

(c) If notice of dishonor of an instrument is required by section 28:3-503 and 
notice of dishonor complying with that section is not given to an indorser, the 
liability of the indorser under subsection (a) of this section is discharged. 

(d) If a draft is accepted by a bank after an indorsement is made, the liability 
of the indorser under subsection (a) of this section is discharged. 

(e) If an indorser of a check is liable under subsection (a) of this section and 
the check is not presented for payment, or given to a depositary bank for 
collection, within 30 days after the day the indorsement was made, the liability 
of the indorser under subsection (a) of this section is discharged. 

(Dec. 30, 1963, 77 Stat. 684, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

1 . Subsections (a) and (b) restate the the check to the extent the latter bank does 

substance of former Section 3-414(1). not receive payment for the check. This 

Subsection (2) of former Section 3-414 liability applies whether or not the bank 

has been dropped because it is superflu- incurring the liability indorsed the check, 

ous. Although notice of dishonor is not 2. Section 3-503 states when notice of 

mentioned in subsection (a), it must be dishonor is required and how it must be 

given in some cases to charge an indorser. given. If required notice of dishonor is 

It is covered in subsection (c). Regulation not given in compliance with Section 

CC § 229.35(b) provides that a bank han- 3-503, subsection (c) of Section 3-415 

dling a check for collection or return is states that the effect is to discharge the 

liable to a bank that subsequently handles indorsees obligation. 
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3. Subsection (d) is similar in effect to 
Section 3-4 14(c) if the draft is accepted by 
a bank after the indorsement is made. 
See Comment 3 to Section 3-414. If a 
draft is accepted by a bank before the 
indorsement is made, the indorser incurs 
the obligation stated in subsection (a). 

4. Subsection (e) modified former Sec- 
tions 3-503(2)(b) and 3-502(l)(a) by stat- 
ing a 30-day rather than a seven-day peri- 
od, and stating it as an absolute rather 
than a presumptive period. 

5. As stated in subsection (a), the obli- 
gation of an indorser to pay the amount 
due on the instrument is generally owed 
not only to a person entitled to enforce the 
instrument but also to a subsequent indor- 
ser who paid the instrument. But if the 
prior indorser and the subsequent indorser 
are both anomalous indorsers, this rule 
does not apply. In that case, Section 
3-116 applies. Under Section 3-1 16(a), 
the anomalous indorsers are jointly and 
severally liable and if either pays the in- 



strument the indorser who pays has a right 
of contribution against the other. Section 
3-1 16(b). The right to contribution in 
Section 3-1 16(b) is subject to "agreement 
of the affected parties." Suppose the sub- 
sequent indorser can prove an agreement 
with the prior indorser under which the 
prior indorser agreed to treat the subse- 
quent indorser as a guarantor of the obli- 
gation of the prior indorser. Rights of the 
two indorsers between themselves would 
be governed by the agreement. Under 
suretyship law, the subsequent indorser 
under such an agreement is referred to as 
a sub-surety. Under the agreement, if the 
subsequent indorser pays the instrument 
there is a right to reimbursement from the 
prior indorser; if the prior indorser pays 
the instrument, there is no right of re- 
course against the subsequent indorser. 
See PEB Commentary No. 11, dated Feb- 
ruary 10, 1994 [Uniform Laws Annotated, 
UCC, APPII, Comment 11]. 
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1981 Ed., § 28:3-415. 
1973 Ed., § 28:3-414. 
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For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 
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Notes of Decisions 



Accommodation parties 1 



1. Accommodation parties 

Individuals who endorsed note as sureties, 
assuming liability for maker's debt if it failed to 



pay, were "accommodation parties," having 
same obligations as other endorsers without 
surety status. D.C.C.E. § 28:3-415(1, 2). 
McLachlen Nat. Bank v. Fields, 1976, 364 A.2d 
1191. Bills And Notes ©=> 245 



§ 28:3-416. Transfer warranties. 

(a) A person who transfers an instrument for consideration warrants to the 
transferee and, if the transfer is by indorsement, to any subsequent transferee 
that: 
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(1) The warrantor is a person entitled to enforce the instrument; 

(2) All signatures on the instrument are authentic and authorized; 

(3) The instrument has not been altered; 

(4) The instrument is not subject to a defense or claim in recoupment of 
any party which can be asserted against the warrantor; and 

(5) The warrantor has no knowledge of any insolvency proceeding com- 
menced with respect to the maker or acceptor or, in the case of an unaccept- 
ed draft, the drawer. 

(b) A person to whom the warranties under subsection (a) of this section are 
made and who took the instrument in good faith may recover from the 
warrantor as damages for breach of warranty an amount equal to the loss 
suffered as a result of the breach, but not more than the amount of the 
instrument plus expenses and loss of interest incurred as a result of the breach. 

(c) The warranties stated in subsection (a) of this section cannot be dis- 
claimed with respect to checks. Unless notice of a claim for breach of 
warranty is given to the warrantor within 30 days after the claimant has reason 
to know of the breach and the identity of the warrantor, the liability of the 
warrantor under subsection (b) of this section is discharged to the extent of any 
loss caused by the delay in giving notice of the claim. 

(d) A cause of action for breach of warranty under this section accrues when 
the claimant has reason to know of the breach. 

(Dec. 30, 1963, 77 Stat. 685, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1 . Subsection (a) is taken from subsec- the transferor to enforce the instrument, 
tion (2) of former Section 3-417. Subsec- Subsection (a)(1) is in effect a warranty 
tions (3) and (4) of former Section 3-417 that there are no unauthorized or missing 
are deleted. Warranties under subsection indorsements that prevent the transferor 
(a) in favor of the immediate transferee from making the transferee a person enti- 
apply to all persons who transfer an in- tied to enforce the instrument, 
strument for consideration whether or not 3. The rationale of subsection (a)(4) is 
the transfer is accompanied by indorse- that the transferee does not undertake to 
ment. Any consideration sufficient to sup- buy an instrument that is not enforceable 
port a simple contract will support those in whole or in part, unless there is a con- 
warranties. If there is an indorsement the trary agreement. Even if the transferee 
warranty runs with the instrument and the takes as a holder in due course who takes 
remote holder may sue the indorser-war- free of the defense or claim in recoup- 
rantor directly and thus avoid a multiplici- ment, the warranty gives the transferee the 
ty of suits. option of proceeding against the transferor 

2. Since the purpose of transfer (Sec- rather than litigating with the obligor on 
tion 3-2 03 (a)) is to give the transferee the the instrument the issue of the holder-in- 
right to enforce the instrument, subsection due-course status of the transferee. Sub- 
(a)(1) is a warranty that the transferor is a section (3) of former Section 3-417 which 
person entitled to enforce the instrument limits this warranty is deleted. The ratio- 
section 3-301). Under Section 3-203(b) nale is that while the purpose of a "no 
transfer gives the transferee any right of recourse" indorsement is to avoid a guar- 

909 



§28:3-416 



UNIFORM COMMERCIAL CODE 



anty of payment, the indorsement does not 
clearly indicate an intent to disclaim war- 
ranties. 

4. Under subsection (a)(5) the transfer- 
or does not warrant against difficulties of 
collection, impairment of the credit of the 
obligor or even insolvency. The transferee 
is expected to determine such questions 
before taking the obligation. If insolvency 
proceedings as defined in Section 
1-201(22) have been instituted against the 
party who is expected to pay and the 
transferor knows it, the concealment of 
that fact amounts to a fraud upon the 
transferee, and the warranty against 
knowledge of such proceedings is provided 
accordingly. 

5. Transfer warranties may be dis- 
claimed with respect to any instrument 
except a check. Between the immediate 
parties disclaimer may be made by agree- 
ment. In the case of an indorser, dis- 
claimer of transferor's liability, to be effec- 
tive, must appear in the indorsement with 
words such as "without warranties" or 



some other specific reference to warran- 
ties. But in the case of a check, subsec- 
tion (c) of Section 3-416 provides that 
transfer warranties cannot be disclaimed 
at all. In the check collection process the 
banking system relies on these warranties. 

6. Subsection (b) states the measure of 
damages for breach of warranty. There is 
no express provision for attorney's fees, 
but attorney's fees are not meant to be 
necessarily excluded. They could be 
granted because they fit within the phrase 
"expenses * * * incurred as a result of the 
breach." The intention is to leave to other 
state law the issue as to when attorney's 
fees are recoverable. 

7. Since the traditional term "cause of 
action" may have been replaced in some 
states by "claim for relief" or some equiva- 
lent term, the words "cause of action" in 
subsection (d) have been bracketed to indi- 
cate that the words may be replaced by an 
appropriate substitute to conform to local 
practice. 
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Guaranty 2 
Limitation of actions 3 
Without recourse indorsement 



1. Without recourse indorsement 

In view of fact that legal effect of a "without 
recourse" endorsement is defined by Uniform 
Commercial Code, issue of whether "without 
recourse" endorsement on note transferred by 
lender to its transferee barred transferee's 
claims against lender would be determined with 
reference to principles of commercial law estab- 
lished therein. D.C.C.E. § 28:3-41 7(2)(d), (3). 
Hartford Life Ins. Co. v. Title Guarantee Co., 
C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App.D.C. 
156. Federal Courts ©=> 407.1 



Where at all times lender was fully aware of 
facts relevant to subsequent judicial determina- 
tion that note transferred by it was unenforcea- 
ble because of illegality of underlying loan, 
lender's ignorance of law was no excuse, and 
lender's transferee's claims against lender were 
not barred by "without recourse" endorsement 
on the note. D.C.C.E. §§ 28:1-103, 
28:3-417(2)(d), (3). Hartford Life Ins. Co. v. 
Title Guarantee Co., C.A.D.C.1975, 520 F.2d 
1170, 172 U.S.App.D.C. 156. Bills And Notes 
^293 

By endorsing note "without recourse," trans- 
feror still warranted to transferee that it had no 
knowledge of any fact which would establish 
existence of a good defense against the note. 
D.C.C.E. § 28:3-417(2)(d), (3). Hartford Life 
10 
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Ins. Co. v. Title Guarantee Co., C.A.D.C.1975, 
520 F.2d 1170, 172 U.S.App.D.C. 156. Bills 
And Notes ®=> 296 

A "without recourse" endorsement is a quali- 
fied endorsement and does not eliminate all 
obligations owed by transferor of an instrument 
to his transferee. D.C.C.E. § 28:3-417(2)(d), 
(3). Hartford Life Ins. Co. v. Title Guarantee 
Co., C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App. 
D.C. 1 56. Bills And Notes <S=> 293 

Although, with respect to unenforceability of 
note endorsed "without recourse" because of 
illegality of underlying loan, transferee had full 
knowledge of same facts as its transferor and 
made the same "mistake" of law, transferee did 
not subjectively know when it accepted the note 
that a good defense existed against it, and thus 
was entitled to coverage of warranty. D.C.C.E. 
§§ 28:1-103, 28:1-201(19), 28:3-417(2). Hart- 
ford Life Ins. Co. v. Title Guarantee Co., 
C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App.D.C. 
156. Bills And Notes &* 296 

2. Guaranty 

Guaranty on promissory note, pursuant to 
which signer "personally guaranteed [sic] the 
due payment of the within indebtedness," obli- 
gated signer as guarantor of payment rather 
than merely as guarantor of collection; under 
statute, if words of guaranty were ambiguous, 
guaranty had to be construed as one of pay- 
ment, and there was no language in guaranty 
indicating that signer would become liable only 
after holder had reduced claim against primary 
guarantor to judgment and execution had been 
returned unsatisfied or if it would be futile to 
pursue primary guarantor. D.C. Code 1981, 
§ 28:3-416(3). Cusimano v. First Maryland 
Sav. and Loan, Inc., 1994, 639 A.2d 553. Guar- 
anty &=> 45 

3. Limitation of actions 

Lender's transferee's proposed second 
amended complaint of June, 1973 alleging that 
until 1973 lender fraudulently concealed from 
transferee the fact that lender was concerned, 



before loan was entered into in 1960, that such 
a loan might violate Loan Shark Act was not 
barred by statute of limitations, where there 
was no indication that transferee should have 
learned of lender's alleged conduct any earlier 
than it did. D.C.C.E. § 26-601 et seq. Hart- 
ford Life Ins. Co. v. Title Guarantee Co., 
C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App.D.C. 
156. Limitation Of Actions <^> 104(1) 

Where lender's transferee purchased note and 
deed of trust in 1961, all installments due were 
paid until 1966 when borrower's grantee filed 
petition for reorganization, transferee filed a 
proof of claim later that year, trustee in bank- 
ruptcy objected to the claim in 1968 on ground 
that the loan was made in violation of Loan 
Shark Act, and loan and accompanying deed 
were declared void in 1971, action instituted by 
transferee in December, 1972 to recover its loss 
from lender was not barred by District of Co- 
lumbia three-year limitation period for actions 
based on contract, despite argument that trans- 
feree's claim accrued when it purchased the 
note and deed. D.C.C.E. §§ 12-301(7), 26-601 
et seq. Hartford Life Ins. Co. v. Title Guarantee 
Co., C.A.D.C.1975, 520 F.2d 1 170, 172 U.S.App. 
D.C. 156. Limitation Of Actions &=> 46(9) 

In light of 1971 Court of Appeals decision 
invalidating loan as being in violation of Loan 
Shark Law, lender's transferee, which had pur- 
chased note and deed of trust, would have been 
better advised to proceed immediately against 
lender in 1968 when trustee in bankruptcy for 
borrower's grantee objected to transferee's 
proof of claim on ground that loan violated 
Loan Shark Act, rather than engaging in a pro- 
tracted and ultimately futile legal battle with the 
trustee, but it would be grossly inequitable to 
determine that transferee's cause of action 
against lender accrued in 1968 prior to the 
Court of Appeals' decision. D.C.C.E. § 26-601 
et seq. Hartford Life Ins. Co. v. Title Guarantee 
Co., C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App. 
D.C. 156. Limitation Of Actions ©=> 46(9) 



§ 28:3—417. Presentment warranties. 

(a) If an unaccepted draft is presented to the drawee for payment or 
acceptance and the drawee pays or accepts the draft, (i) the person obtaining 
payment or acceptance, at the time of presentment, and (ii) a previous transfer- 
or of the draft, at the time of transfer, warrant to the drawee making payment 
or accepting the draft in good faith that: 

(1) The warrantor is, or was, at the time the warrantor transferred the 
draft, a person entitled to enforce the draft or authorized to obtain payment 
or acceptance of the draft on behalf of a person entitled to enforce the draft; 

(2) The draft has not been altered; and 

(3) The warrantor has no knowledge that the signature of the drawer of the 
draft is unauthorized. 
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(b) A drawee making payment may recover from any warrantor damages for 
breach of warranty equal to the amount paid by the drawee less the amount the 
drawee received or is entitled to receive from the drawer because of the 
payment. In addition, the drawee is entitled to compensation for expenses and 
loss of interest resulting from the breach. The right of the drawee to recover 
damages under this subsection is not affected by any failure of the drawee to 
exercise ordinary care in making payment. If the drawee accepts the draft, 
breach of warranty is a defense to the obligation of the acceptor. If the 
acceptor makes payment with respect to the draft, the acceptor is entitled to 
recover from any warrantor for breach of warranty the amounts stated in this 
subsection. 

(c) If a drawee asserts a claim for breach of warranty under subsection (a) of 
this section based on an unauthorized indorsement of the draft or an alteration 
of the draft, the warrantor may defend by proving that the indorsement is 
effective under section 28:3-404 or 28:3-405 or the drawer is precluded under 
section 28:3-406 or 28:4-406 from asserting against the drawee the unautho- 
rized indorsement or alteration. 

(d) If (i) a dishonored draft is presented for payment to the drawer or an 
indorser or (ii) any other instrument is presented for payment to a party obliged 
to pay the instrument, and (iii) payment is received, the following rules apply: 

(1) The person obtaining payment and a prior transferor of the instrument 
warrant to the person making payment in good faith that the warrantor is, or 
was, at the time the warrantor transferred the instrument, a person entitled 
to enforce the instrument or authorized to obtain payment on behalf of a 
person entitled to enforce the instrument. 

(2) The person making payment may recover from any warrantor for 
breach of warranty an amount equal to the amount paid plus expenses and 
loss of interest resulting from the breach. 

(e) The warranties stated in subsections (a) and (d) of this section cannot be 
disclaimed with respect to checks. Unless notice of a claim for breach of 
warranty is given to the warrantor within 30 days after the claimant has reason 
to know of the breach and the identity of the warrantor, the liability of the 
warrantor under subsection (b) or (d) of this section is discharged to the extent 
of any loss caused by the delay in giving notice of the claim. 

(f) A cause of action for breach of warranty under this section accrues when 
the claimant has reason to know of the breach. 

(Dec. 30, 1963, 77 Stat. 685, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1. This section replaces subsection (1) instrument. The result was a provision 
of former Section 3-417. The former pro- replete with exceptions that could not be 
vision was difficult to understand because readily understood except after close scru- 
it purported to state in one subsection all tiny of the language. In revised Section 
warranties given to any person paying any 3-417, presentment warranties made to 
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drawees of uncertified checks and other 
unaccepted drafts are stated in subsection 
(a). All other presentment warranties are 
stated in subsection (d). 

2. Subsection (a) states three warran- 
ties. Subsection (a)(1) in effect is a war- 
ranty that there are no unauthorized or 
missing indorsements. "Person entitled to 
enforce" is defined in Section 3-301. 
Subsection (a)(2) is a warranty that there 
is no alteration. Subsection (a)(3) is a 
warranty of no knowledge that there is a 
forged drawer's signature. Subsection (a) 
states thai the warranties are made to the 
drawee and subsections (b) and (c) identify 
the drawee as the person entitled to recov- 
er for breach of warranty. There is no 
warranty made to the drawer under sub- 
section (a) when presentment is made to 
the draw r ee. Warranty to the drawer is 
governed by subsection (d) and that ap- 
plies only when presentment for payment 
is made to the drawer with respect to a 
dishonored draft. In Sun 'N Sand, Inc. v. 
United California Bank, 582 P. 2d 920 (Cal. 
.1.978), the court held that under former 
Section 3-417(1) a warranty was made to 
the drawer of a check when the check was 
presented to the drawee for payment. The 
result in that case is rejected. 

3. Subsection (a)(1) retains the rule 
that the drawee does not admit the authen- 
ticity of indorsements and subsection 
(a)(3) retains the rule of Price v. Neal, 3 
Burr. 1354 (1762), that the drawee takes 
the risk that the drawer's signature is un- 
authorized unless the person presenting 
the draft has knowledge that the drawer's 
signature is unauthorized. Under subsec- 
tion (a)(3) the warranty of no knowledge 
that the drawer's signature is unautho- 
rized is also given by prior transferors of 
the draft. 

4. Subsection (d) applies to present- 
ment for payment in all cases not covered 
by subsection (a). It applies to present- 
ment of notes and accepted drafts to any 
party obliged to pay the instrument, in- 
cluding an indorser, and to presentment of 
dishonored drafts if made to the drawer or 
an indorser. In cases covered by subsec- 



tion (d), there is only one warranty and it 
is the same as that stated in subsection 
(a)(1). There are no warranties compara- 
ble to subsections (a)(2) and (a)(3) because 
they are appropriate only in the case of 
presentment to the drawee of an unaccept- 
ed draft. With respect to presentment of 
an accepted draft to the acceptor, there is 
no warranty with respect to alteration or 
knowledge that the signature of the draw- 
er is unauthorized. Those warranties 
were made to the drawee when the draft 
was presented for acceptance (Section 
3-4 17(a)(2) and (3)) and breach of that 
warranty is a defense to the obligation of 
the drawee as acceptor to pay the draft. If 
the drawee pays the accepted draft the 
drawee may recover the payment from any 
warrantor who was in breach of warranty 
when the draft was accepted. Section 
3-4 17(b). Thus, there is no necessity for 
these warranties to be repeated when the 
accepted draft is presented for payment. 
Former Section 3-41 7(1 )(b)(iii) and (c)(iii) 
are not included in revised Section 3-417 
because they are unnecessary. Former 
Section 3-417(l)(c)(iv) is not included be- 
cause it is also unnecessary. The acceptor 
should know what the terms of the draft 
were at the time acceptance was made. 

If presentment is made to the drawer or 
maker, there is no necessity for a warranty 
concerning the signature of that person or 
with respect to alteration. If presentment 
is made to an indorser, the indorser had 
itself warranted authenticity of signatures 
and that the instrument was not altered. 
Section 3-4 16(a)(2) and (3). 

5. The measure of damages for breach 
of warranty under subsection (a) is stated 
in subsection (b). There is no express 
provision for attorney's fees, but attorney's 
fees are not meant to be necessarily ex- 
cluded. They could be granted because 
they fit within the language "expenses 
* * * resulting from the breach." Subsec- 
tion (b) provides that the right of the draw T - 
ee to recover for breach of warranty is not 
affected by a failure of the drawee to exer- 
cise ordinary care in paying the draft. 
This provision follows the result reached 



913 



§28:3-417 



UNIFORM COMMERCIAL CODE 



under former Article 3 in Hartford Acci- 
dent & Indemnity Co. v. First Pennsylva- 
nia Bank, 859 F.2d 295 (3d Cir.1988). 

6. Subsection (c) applies to checks and 
other unaccepted drafts. It gives to the 
warrantor the benefit of rights that the 
drawee has against the drawer under Sec- 
tion 3-404, 3-405, 3-406, or 4-406. If the 
drawer's conduct contributed to a loss 
from forgery or alteration, the drawee 
should not be allowed to shift the loss 
from the drawer to the warrantor. 

7. The first sentence of subsection (e) 
recognizes that checks are normally paid 
by automated means and that payor banks 
rely on warranties in making payment. 



Thus, it is not appropriate to allow dis- 
claimer of warranties appearing on checks 
that normally will not be examined by the 
payor bank. The second sentence requires 
a breach of warranty claim to be asserted 
within 30 days after the drawee learns of 
the breach and the identity of the warran- 
tor. 

8. Since the traditional term "cause of 
action" may have been replaced in some 
states by "claim for relief" or some equiva- 
lent term, the words ''cause of action" in 
subsection (f) have been bracketed to indi- 
cate that the words may be replaced by an 
appropriate substitute to conform to local 
practice. 
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Without recourse indorsement 1 



1. Without recourse indorsement 

In view of fact that legal effect of a "without 
recourse" endorsement is defined by Uniform 
Commercial Code, issue of whether "without 
recourse" endorsement on note transferred by 
lender to its transferee barred transferee's 
claims against lender would be determined with 
reference to principles of commercial law estab- 
lished therein. D.C.C.E. § 28:3-417(2)(d), (3). 
Hartford Life Ins. Co. v. Title Guarantee Co., 
C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App.D.C. 
1 56. Federal Courts <&* 407 .1 

Where at all times lender was fully aware of 
facts relevant to subsequent judicial determina- 



tion that note transferred by it was unenforcea- 
ble because of illegality of underlying loan, 
lender's ignorance of law was no excuse, and 
lender's transferee's claims against lender were 
not barred by "without recourse" endorsement 
on the note. D.C.C.E. §§ 28:1-103, 
28:3-417(2)(d), (3). Hartford Life Ins. Co. v. 
Title Guarantee Co., C.A.D.C.1975, 520 F.2d 
1170, 172 U.S.App.D.C. 156. Bills And Notes 
<^293 

A "without recourse" endorsement is a quali- 
fied endorsement and does not eliminate all 
obligations owed by transferor of an instrument 
to his transferee. D.C.C.E. § 28:3-41 7(2)(d), 
(3). Hartford Life Ins. Co. v. Title Guarantee 
Co., C.A.D.C.1975, 520 F.2d 1170, 172 U.S.App. 
D.C. 1 56. Bills And Notes <3=> 293 



§ 28:3-41 8, Payment or acceptance by mistake. 

(a) Except as provided in subsection (c) of this section, if the drawee of a 
draft pays or accepts the draft and the drawee acted on the mistaken belief that 
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(i) payment of the draft had not been stopped pursuant to section 28:4-403 or 
(ii) the signature of the drawer of the draft was authorized, the drawee may 
recover the amount of the draft from the person to whom or for whose benefit 
payment was made or, in the case of acceptance, may revoke the acceptance. 
Rights of the drawee under this subsection are not affected by failure of the 
drawee to exercise ordinary care in paying or accepting the draft. 

(b) Except as provided in subsection (c) of this section, if an instrument has 
been paid or accepted by mistake and the case is not covered by subsection (a) 
of this section, the person paying or accepting may, to the extent permitted by 
the law governing mistake and restitution, (i) recover the payment from the 
person to whom or for whose benefit payment was made or (ii) in the case of 
acceptance, may revoke the acceptance. 

(c) The remedies provided by subsection (a) or (b) of this section may not be 
asserted against a person who took the instrument in good faith and for value 
or who in good faith changed position in reliance on the payment or accep- 
tance. This subsection does not limit remedies provided by section 28:3-417 or 
28:4-407. 

(d) Notwithstanding section 28:4-215, if an instrument is paid or accepted by 
mistake and the payor or acceptor recovers payment or revokes acceptance 
under subsection (a) or (b) of this section, the instrument is deemed not to have 
been paid or accepted and is treated as dishonored, and the person from whom 
payment is recovered has rights as a person entitled to enforce the dishonored 
instrument. 

(Dec. 30, 1963, 77 Stat. 686, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1 . This section covers payment or ac- the funds paid or to revoke the acceptance 

ceptance by mistake and replaces former whether or not the drawee acted negli- 

Section 3-418. Under former Article 3, gently. But in each case, by virtue of 

the remedy of a drawee that paid or ac- subsection (c), the drawee loses the reme- 

cepted a draft by mistake was based on the dy if the person receiving payment or ac- 

law of mistake and restitution, but that ceptance was a person who took the check 

remedy was not specifically stated. It was in good faith and for value or who in good 

provided by Section 1-103. Former Sec- faith changed position in reliance on the 

tion 3-418 was simply a limitation on the payment or acceptance. Subsections (a) 

unstated remedy under the law of mistake and (c) are consistent with former Section 

and restitution. Under revised Article 3, 3-418 and the rule of Price v. Neal. The 

Section 3-418 specifically states the right result in the two cases covered by subsec- 

of restitution in subsections (a) and (b). tion (a) is that the drawee in most cases 

Subsection (a) allows restitution in the two will not have a remedy against the person 

most common cases in which the problem paid because there is usually a person who 

is presented: payment or acceptance of took the check in good faith and for value 

forged checks and checks on which the or who in good faith changed position in 

drawer has stopped payment. If the draw- reliance on the payment or acceptance, 

ee acted under a mistaken belief that the 2. If a check has been paid by mistake 

check was not forged or had not been and the payee receiving payment did not 

stopped, the drawee is entitled to recover give value for the check or did not change 
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position in reliance on the payment, the 
drawee bank is entitled to recover the 
amount of the check under subsection (a) 
regardless of how the check was paid. 
The drawee bank normally pays a check by 
a credit to an account of the collecting 
bank that presents the check for payment. 
The payee of the check normally receives 
the payment by a credit to the payee's 
account in the depositary bank. But in 
some cases the payee of the check may 
have received payment directly from the 
drawee bank by presenting the check for 
payment over the counter. In those cases 
the payee is entitled to receive cash, but 
the payee may prefer another form of pay- 
ment such as a cashier's check or teller's 
check issued by the drawee bank. Sup- 
pose Seller contracted to sell, goods to 
Buyer. The contract provided for immedi- 
ate payment by Buyer and delivery of the 
goods 20 days after payment. Buyer paid 
by mailing a check for $10,000 drawn on 
Bank payable to Seller. The next day Buy- 
er gave a stop payment order to Bank with 
respect to the check Buyer had mailed to 
Seller. A few days later Seller presented 
Buyer's check to Bank for payment over 
the counter and requested a cashier's 
check as payment. Bank issued and deliv- 
ered a cashier's check for $10,000 payable 
to Seller. The teller failed to discover 
Buyer's stop order. The next day Bank 
discovered the mistake and immediately 
advised Seller of the facts. Seller refused 
to return the cashier's check and did not 
deliver any goods to Buyer. 

Under Section 4-215, Buyer's check was 
paid by Bank at the time it delivered its 
cashier's check to Seller. See Comment 3 
to Section 4-215. Bank is obliged to pay 
the cashier's check and has no defense to 
that obligation. The cashier's check was 
issued for consideration because it was 
issued in payment of Buyer's check. Al- 
though Bank has no defense on its cash- 
ier's check, it may have a right to recover 
$10,000, the amount of Buyer's check, 
from Seller under Section 3-41 8(a). Bank 
paid Buyer's check by mistake. Seller did 
not give value for Buyer's check because 



the promise to deliver goods to Buyer was 
never performed. Section 3-303(a)(l), 
And, on these facts, Seller did not change 
position in reliance on the payment of 
Buyer's check. Thus, the first sentence of 
Section 3-41 8(c) does not apply and Seller 
is obliged to return $10,000 to Bank. 
Bank is obliged to pay the cashier's check 
but it has a counterclaim against Seller 
based on its rights under Section 3-41 8(a). 
This claim can be asserted against Seller, 
but it cannot be asserted against some 
other person with rights of a holder in due 
course of the cashier's check. A person 
without rights of a holder in due course of 
the cashier's check would take subject to 
Bank's claim against Seller because it is a 
claim in recoupment. Section 

3-305(a)(3). 

If Bank recovers from Seller under Sec- 
tion 3-4 18(a), the payment of Buyer's 
check is treated as unpaid and dishonored. 
Section 3-41 8(d). One consequence is 
that Seller may enforce Buyer's obligation 
as drawer to pay the check. Section 
3-414. Another consequence is that Sell- 
er's rights against Buyer on the contract of 
sale are also preserved. Under Section 
3-3 10(b) Buyer's obligation to pay for the 
goods was suspended when Seller took 
Buyer's check and remains suspended un- 
til the check is either dishonored or paid. 
Under Section 3-3 10(b)(1)" the obligation 
is discharged when the check is paid. 
Since Section 3-4 18(d) treats Buyer's 
check as unpaid and dishonored, Buyer's 
obligation is not discharged and suspen- 
sion of the obligation terminates. Under 
Section 3-3 10(b)(3), Seller may enforce ei- 
ther the contract of sale or the check sub- 
ject to defenses and claims of Buyer. 
^Previous incorrect cross reference cor- 
rected by Permanent Editorial Board ac- 
tion November 1992. 

If Seller had released the goods to Buyer 
before learning about the stop order, Bank 
would have no recovery against Seller un- 
der Section 3-4 18(a) because Seller in that 
case gave value for Buyer's check. Sec- 
tion 3-4 18(c). In this case Bank's sole 
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remedy is under Section 4-407 by subro- 
gation. 

3. Subsection (b) covers cases of pay- 
ment or acceptance by mistake that are 
not covered by subsection (a). It directs 
courts to deal with those cases under the 
law governing mistake and restitution. 
Perhaps the most important class of cases 
that falls under subsection (b), because it 
is not covered by subsection (a), is that of 
payment by the drawee bank of a check 
with respect to which the bank has no duty 
to the drawer to pay either because the 
drawer has no account with the bank or 
because available funds in the drawer's 
account are not sufficient to cover the 
amount of the check. With respect to 
such a case, under Restatement of Restitu- 
tion § 29, if the bank paid because of a 
mistaken belief that there were available 
funds in the drawer's account sufficient to 
cover the amount of the check, the bank is 
entitled to restitution. But § 29 is subject 
to Restatement of Restitution § 33 which 
denies restitution if the holder of the check 
receiving payment paid value in good faith 
for the check and had no reason to know 
that the check was paid by mistake when 
payment was received. 

The result in some cases is clear. For 
example, suppose Father gives Daughter a 
check for $10,000 as a birthday gift. The 
check is drawn on Bank in which both 
Father and Daughter have accounts. 
Daughter deposits the check in her ac- 
count in Bank. An employee of Bank, 
acting under the belief that there were 
available funds in Father's account to cov- 
er the check, caused Daughter's account to 
be credited for $10,000. In fact, Father's 
account was overdrawn and Father did 
not have overdraft privileges. Since 



Daughter received the check gratuitously 
there is clear unjust enrichment if she is 
allowed to keep the $10,000 and Bank is 
unable to obtain reimbursement from Fa- 
ther. Thus, Bank should be permitted to 
reverse the credit to Daughter's account. 
But this case is not typical. In most cases 
the remedy of restitution will not be avail- 
able because the person receiving payment 
of the check will have given value for it in 
good faith. 

In some cases, however, it may not be 
clear whether a drawee bank should have 
a right of restitution. For example, a 
check-kiting scheme may involve a large 
number of checks drawn on a number of 
different banks in which the drawer's 
credit balances are based on uncollected 
funds represented by fraudulently drawn 
checks. No attempt is made in Section 
3-418 to state rules for determining the 
conflicting claims of the various banks that 
may be victimized by such a scheme. 
Rather, such cases are better resolved on 
the basis of general principles of law and 
the particular facts presented in the litiga- 
tion. 

4. The right of the drawee to recover a 
payment or to revoke an acceptance under 
Section 3-418 is not affected by the rules 
under Article 4 that determine when an 
item is paid. Even though a payor bank 
may have paid an item under Section 
4-215, it may have a right to recover the 
payment under Section 3-418. National 
Savings & Trust Co. v. Park Corp., 722 
F.2d 1303 (6th Cir.1983), cert, denied, 466 
U.S. 939 (1984), correctly states the law 
on the issue under former Article 3. Re- 
vised Article 3 does not change the previ- 
ous law. 
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§ 28:3-419. Instruments signed for accommodation. 

(a) If an instrument is issued for value given for the benefit of a party to the 
instrument ("accommodated party") and another party to the instrument ("ac- 
commodation party") signs the instrument for the purpose of incurring liability 
on the instrument without being a direct beneficiary of the value given for the 
instrument, the instrument is signed by the accommodation party "for accom- 
modation". 

(b) An accommodation party may sign the instrument as maker, drawer, 
acceptor, or indorser and, subject to subsection (d) of this section, is obliged to 
pay the instrument in the capacity in which the accommodation party signs. 
The obligation of an accommodation party may be enforced notwithstanding 
any statute of frauds and whether or not the accommodation party receives 
consideration for the accommodation. 

(c) A person signing an instrument is presumed to be an accommodation 
party and there is notice that the instrument is signed for accommodation if the 
signature is an anomalous indorsement or is accompanied by words indicating 
that the signer is acting as surety or guarantor with respect to the obligation of 
another party to the instrument. Except as provided in section 28:3-605, the 
obligation of an accommodation party to pay the instrument is not affected by 
the fact that the person enforcing the obligation had notice when the instru- 
ment was taken by that person that the accommodation party signed the 
instrument for accommodation. 

(d) If the signature of a party to an instrument is accompanied by words 
indicating unambiguously that the party is guaranteeing collection rather than 
payment of the obligation of another party to the instrument, the signer is 
obliged to pay the amount due on the instrument to a person entitled to enforce 
the instrument only if (i) execution of judgment against the other party has been 
returned unsatisfied, (ii) the other party is insolvent or in an insolvency 
proceeding, (iii) the other party cannot be served with process, or (iv) it is 
otherwise apparent that payment cannot be obtained from the other party. 

(e) An accommodation party who pays the instrument is entitled to reim- 
bursement from the accommodated party and is entitled to enforce the instru- 
ment against the accommodated party. An accommodated party who pays the 
instrument has no right of recourse against, and is not entitled to contribution 
from, an accommodation party. 

(Mar. 23, 1995, D.C. Law 10-249, § 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

1. Section 3-419 replaces former Sec- tion party is a person who signs an instru- 
tions 3-415 and 3-416. An accommoda- 
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ment to benefit the accommodated party 
either by signing at the time value is ob- 
tained by the accommodated party or la- 
ter, and who is not a direct beneficiary of 
the value obtained. An accommodation 
party will usually be a co-maker or anoma- 
lous indorser. Subsection (a) distin- 
guishes between direct and indirect bene- 
fit. For example, if X cosigns a note of 
Corporation that is given for a loan to 
Corporation, X is an accommodation party 
if no part of the loan was paid to X or for 
X's direct benefit. This is true even 
though X may receive indirect benefit from 
the loan because X is employed by Corpo- 
ration or is a stockholder of Corporation, 
or even if X is the sole stockholder so long 
as Corporation and X are recognized as 
separate entities. 

2. It does not matter whether an ac- 
commodation party signs gratuitously ei- 
ther at the time the instrument is issued or 
after the instrument is in the possession of 
a holder. Subsection (b) of Section 3-419 
takes the view stated in Comment 3 to 
former Section 3—41 5 that there need be 
no consideration running to the accommo- 
dation party: "The obligation of the ac- 
commodation party is supported by any 
consideration for which the instrument is 
taken before it is due. Subsection (2) is 
intended to change occasional decisions 
holding that there is no sufficient consider- 
ation where an accommodation party 
signs a note after it is in the hands of a 
holder who has given value. The [accom- 
modation] party is liable to the holder in 
such a case even though there is no exten- 
sion of time or other concession." 

3. As stated in Comment 1, whether a 
person is an accommodation party is a 
question of fact. But it is almost always 
the case that a co-maker who signs with 
words of guaranty after the signature is an 
accommodation party. The same is true 
of an anomalous indorser. In either case 
a person taking the instrument is put on 
notice of the accommodation status of the 
co-maker or indorser. This is relevant to 
Section 3-605(h). But, under subsection 
(c), signing with words of guaranty or as 



an anomalous indorser also creates a pre- 
sumption that the signer is an accommo- 
dation party. A party challenging accom- 
modation party status would have to rebut 
this presumption by producing evidence 
that the signer was in fact a direct benefi- 
ciary of the value given for the instrument. 

An accommodation party is always a 
surety. A surety who is not a party to the 
instrument, however, is not an accommo- 
dation party. For example, if M issues a 
note payable to the order of P, and S signs 
a separate contract in which S agrees to 
pay P the amount of the instrument if it is 
dishonored, S is a surety but is not an 
accommodation party. In such a case, S's 
rights and duties are determined under the 
general law of suretyship. In unusual 
cases two parties to an instrument may 
have a surety relationship that is not gov- 
erned by Article 3 because the require- 
ments of Section 3-4 19(a) are not met. In 
those cases the general law of suretyship 
applies to the relationship. See PEB 
Commentary No. 11, dated February 10, 
1994 [Uniform Laws Annotated, UCC, 
App. 11, Comment 11]. 

4. Subsection (b) states that an accom- 
modation party is liable on the instrument 
in the capacity in which the party signed 
the instrument. In most cases that ca- 
pacity will be either that of a maker or in- 
dorser of a note. But subsection (d) pro- 
vides a limitation on subsection (b). If 
the signature of the accommodation party 
is accompanied by words indicating un- 
ambiguously that the party is guarantee- 
ing collection rather than payment of the 
instrument, liability is limited to that stat- 
ed in subsection (d), which is based on 
former Section 3-416(2). 

Former Article 3 was confusing because 
the obligation of a guarantor was covered 
both in Section 3-415 and in Section 
3-416. The latter section suggested that a 
signature accompanied by words of guar- 
anty created an obligation distinct from 
that of an accommodation party. Revised 
Article 3 eliminates that confusion by stat- 
ing in Section 3-419 the obligation of a 
person who uses words of guaranty. Por- 
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tions of former Section 3-416 are pre- 
served. Former Section 3-416(2) is re- 
flected in Section 3-4 19(d) and former 
Section 3-416(4) is reflected in Section 
3-4 19(c). Words added to an anomalous 
indorsement indicating that payment of 
the instrument is guaranteed by the indor- 
ser do not change die liability of the indor- 
ser as stated in Section 3-415. This is a 
change from former Section 3-416(5). 
See PEB Commentary No. 1 1 . 

5. Subsection (e) like former 3-415(5), 
provides that an accommodation party 
that pays the instrument is entitled to en- 
force the instrument against the accommo- 
dated party. Since the accommodation 
party that pays the instrument is entitled 
to enforce the instrument against the ac- 
commodated party, the accommodation 
party also obtains rights to any security 
interest or other collateral that secures 
payment of the instrument. Subsection (e) 
also provides that an accommodation par- 
ty that pays the instrument is entitled to 
reimbursement from the accommodated 
party. See PEB Commentary No. 1 1 . 

6. In occasional cases, the accommo- 
dation party might pay the instrument 
even though the accommodated party had 
a defense to its obligation that was avail- 



able to the accommodation party under 
Section 3-305(d). In such cases, the ac- 
commodation party's right to reimburse- 
ment may conflict with the accommodated 
party's right to raise its defense. For ex- 
ample, suppose the accommodation party 
pays the instrument without being aware 
of the defense. In that case the accommo- 
dation party should be entitled to reim- 
bursement. Suppose the accommodation 
party paid the instrument with knowledge 
of the defense. In that case, to the extent 
of the defense, reimbursement ordinarily 
would not be justified, but under some 
circumstances reimbursement may be jus- 
tified depending upon the facts of the case. 
The resolution of this conflict is left to the 
general law of suretyship. Section 1-103. 
See PEB Commentary No. 1 1. 

7. Section 3-419, along with Section 
3-1 16(a) and (b), Section 3-305(d) and 
Section 3-605, provides rules governing 
the rights of accommodation parties. In 
addition, except to the extent that it is 
displaced by provisions of this Article, the 
general law of suretyship also applies to 
the rights of accommodation parties. Sec- 
tion 1-103. See PEB Commentary No. 
11. 
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§ 28:3-420. Conversion of instrument. 

(a) The law applicable to conversion of personal property applies to instru- 
ments. An instrument is also converted if it is taken by transfer, other than a 
negotiation, from a person not entitled to enforce the instrument or a bank 
makes or obtains payment with respect to the instrument for a person not 
entitled to enforce the instrument or receive payment. An action for conver- 
sion of an instrument may not be brought by (i) the issuer or acceptor of the 
instrument or (ii) a payee or indorsee who did not receive delivery of the 
instrument either directly or through delivery to an agent or a co-payee. 
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(b) In an action under subsection (a) of this section, the measure of liability is 
presumed to be the amount payable on the instrument, but recovery may not 
exceed the amount of the plaintiffs interest in the instrument. 

(c) A representative, other than a depositary bank, who has in good faith 
dealt with an instrument or its proceeds on behalf of one who was not the 
person entitled to enforce the instrument is not liable in conversion to that 
person beyond the amount of any proceeds that it has not paid out. 

(Dec. 30, 1963, 77 Stat. 686, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 



1. Section 3-420 is a modification of 
former Section 3-419. The first sentence 
of Section 3-420(a) states a general rule 
that the law of conversion applicable to 
personal property also applies to instru- 
ments. Paragraphs (a) and (b) of former 
Section 3-419(1) are deleted as inappro- 
priate in cases of noncash items that may 
be delivered for acceptance or payment in 
collection letters that contain varying in- 
structions as to what to do in the event of 
nonpayment on the day of delivery. It is 
better to allow such cases to be governed 
by the general law of conversion that 
would address the issue of when, under 
the circumstances prevailing, the presen- 
ter's right to possession has been denied. 
The second sentence of Section 3-42 0(a) 
states that an instrument is converted if it 
is taken by transfer other than a negotia- 
tion from a person not entitled to enforce 
the instrument or taken for collection or 
payment from a person not entitled to 
enforce the instrument or receive pay- 
ment. This covers cases in which a depos- 
itary or payor bank takes an instrument 
bearing a forged indorsement. It also cov- 
ers cases in which an instrument is pay- 
able to two persons and the two persons 
are not alternative payees, e.g., a check 
payable to John and Jane Doe. Under 
Section 3-1 10(d) the check can be negoti- 
ated or enforced only by both persons act- 
ing jointly. Thus, neither payee acting 
without the consent of the other, is a per- 
son entitled to enforce the instrument. If 
John indorses the check and Jane does 
not, the indorsement is not effective to 
allow negotiation of the check. If Deposi- 



tary Bank takes the check for deposit to 
John's account, Depositary Bank is liable 
to Jane for conversion of the check if she 
did not consent to the transaction. John, 
acting alone, is not the person entitled to 
enforce the check because John is not the 
holder of the check. Section 3-1 10(d) and 
Comment 4 to Section 3-110. Depositary 
Bank does not get any greater rights under 
Section 4-205(1). If it acted for John as 
its customer, it did not become holder of 
the check under that provision because 
John, its customer, was not a holder. 

Under former Article 3, the cases were 
divided on the issue of whether the drawer 
of a check with a forged indorsement can 
assert rights against a depositary bank that 
took the check. The last sentence of Sec- 
tion 3-420(a) resolves the conflict by fol- 
lowing the rule stated in Stone & Webster 
Engineering Corp. v. First National Bank 
& Trust Co., 184 N.E.2d 358 (Mass. 1962). 
There is no reason why a drawer should 
have an action in conversion. The check 
represents an obligation of the drawer 
rather than property of the drawer. The 
drawer has an adequate remedy against 
the payor bank for recredit of the drawer's 
account for unauthorized payment of the 
check. 

There was also a split of authority under 
former Article 3 on the issue of whether a 
payee who never received the instrument 
is a proper plaintiff in a conversion action. 
The typical case was one in which a check 
was stolen from the drawer or in which 
the check was mailed to an address differ- 
ent from that of the payee and was stolen 
after it arrived at that address. The thief 
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in multiple payee checks. Section 
3-1 10(d) states that an instrument cannot 
be enforced unless all payees join in the 
action. But an action for conversion 
might be brought by a payee having no 
interest or a limited interest in the pro- 
ceeds of the check. This clause prevents 
such a plaintiff from receiving a windfall. 
An example is a check payable to a build- 
ing contractor and a supplier of building 
material. The check is not payable to the 
payees alternatively. Section 3-1 10(d). 
The check is delivered to the contractor by 
the owner of the building. Suppose the 
contractor forges supplier's signature as 
an indorsement of the check and receives 
the entire proceeds of the check. The sup- 
plier should not, without qualification, be 
able to recover the entire amount of the 
check from the bank that converted the 
check. Depending upon the contract be- 
tween the contractor and the supplier, the 
amount of the check may be due entirely 
to the contractor, in which case there 
should be no recovery, entirely to the sup- 
plier, in which case recovery should be for 
the entire amount, or part may be due to 



§ 28:3-420 

Note 1 

one and the rest to the other, in which 
case recovery should be limited to the 
amount due to the supplier. 

3. Subsection (3) of former Section 
3-419 drew criticism from the courts, that 
saw no reason why a depositary bank 
should have the defense stated in the sub- 
section. See Knesz v. Central Jersey Bank 
& Trust Co., 477 A.2d 806 (N.J. 1984). The 
depositary bank is ultimately liable in the 
case of a forged indorsement check be- 
cause of its warranty to the payor bank 
under Section 4-208(a)(l) and it is usually 
the most convenient defendant in cases 
involving multiple checks drawn on differ- 
ent banks. There is no basis for requiring 
the owner of the check to bring multiple 
actions against the various payor banks 
and to require those banks to assert war- 
ranty rights against the depositary bank. 
In revised Article 3, the defense provided 
by Section 3-42 0(c) is limited to collecting 
banks other than the depositary bank. If 
suit is brought against both the payor bank 
and the depositary bank, the owner, of 
course, is entitled to but one recovery. 



Prior Codifications 

1981 Ed., § 28:3-420. 
1973 Ed., § 28:3-419. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Cross References 
Section References 

This section is referred to in § 28:4-203. 

Library References 
Key Numbers Encyclopedias 

Banks and Banking <3=>148(2). c J.S. Banks and Banking §§ 418 to 423, 435 

WestlawKey Number Search: 52kl48(2). to 438. 



Notes of Decisions 



Commercially reasonable standards 1 
Damages 3 
Defenses 2 



1 . Commercially reasonable standards 

Under section of the District of Columbia 
Uniform Commercial Code (U.C.C.) whereby 
depositary bank is not liable in conversion be- 
yond amount of proceeds remaining in its hands 



if it acted in accordance with reasonable com- 
mercial standards, commercial reasonableness 
is generally a question of fact for the jury rather 
than an issue to be decided as a matter of law. 
D.C.Code 1981, § 28:3-419(3); U.C.C. 
§ 3-419(3). Kuwait Airways Corp. v. American 
Sec. Bank, N.A., C. A. D.C. 1989, 890 F.2d 456, 
281 U.S.App.D.C. 339, on rehearing, on re- 
mand. Banks And Banking <§=> 175(4) 
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Note 2 

2. Defenses 

The scope of the defense under District of 
Columbia Uniform Commercial Code (U.C.C.) 
section relating to negligent contribution to al- 
teration or unauthorized signature is coexten- 
sive with the scope of the substantive wrong of 
conversion of an instrument by paying it on a 
forged endorsement, and thus the former sec- 
tion provides a defense to conversion claims 
under the latter section, including cases where 
payee's endorsement is missing. D.C.Code 
1981, §§ 28:3-406, 28:3-419(l)(c), (2); U.C.C. 
§§ 3-406, 3-419, 3-419(l)(c). Kuwait Airways 
Corp. v. American Sec. Bank, N.A., C.A.D.C. 
1989, 890 F.2d 456, 281 U.S.App.D.C. 339, on 
rehearing, on remand. Banks And Banking <3=? 
148(3) 

Depositary bank that has not acted in a com- 
mercially reasonably manner in taking checks 
over forged endorsements is not absolutely lia- 
ble but may have available to it defenses of 
ratification and apparent authority. D.C.Code 
1981, § 28:3-419. Kuwait Airways Corp. v. 
American Sec. Bank, N.A., C.A.D.C. 1989, 890 
F.2d 456, 281 U.S.App.D.C. 339, on rehearing, 
on remand. Banks And Banking ©^ 174 
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3. Damages 

For purposes of entitlement to prejudgment 
interest with respect to depositary bank's allow- 
ing employee of corporate customer to open a 
corporate account without any documentation 
and taking for deposit in that account checks on 
missing or forged endorsements, amount for 
breach of contract claim was not liquidated, 
but, under District of Columbia law, prejudg- 
ment interest would be allowable on conversion 
claim to extent that it would make the injured 
party whole. D.C.Code 1981, §§ 15-108, 
15-109. Kuwait Airways Corp. v. American 
Sec. Bank, N.A., C.A.D.C. 1989, 890 F.2d 456, 
281 U.S.App.D.C. 339, on rehearing, on re- 
mand. Interest ©=> 39(2.30), 39(2.50) 

Bank was not liable for punitive damages in 
allowing opening of corporate account without 
documentation and accepting checks for deposit 
in that account on missing and forged endorse- 
ments where only evidence of reckless indiffer- 
ence to rights of customers was study showing 
that bank lacked corporate documentation in 
47% of its corporate accounts at the branch in 
question. Kuwait Airways Corp. v. American 
Sec. Bank, N.A., C.A.D.C. 1989, 890 F.2d 456, 
281 U.S.App.D.C. 339, on rehearing, on re- 
mand. Banks And Banking <®=* 175(5) 



Part 5. Dishonor. 



§ 28:3-501, Presentment. 

(a) "Presentment" means a demand made by or on behalf of a person 
entitled to enforce an instrument (i) to pay the instrument made to the drawee 
or a party obliged to pay the instrument or, in the case of a note or accepted 
draft payable at a bank, to the bank, or (ii) to accept a draft made to the 
drawee. 

(b) The following rules are subject to Article 4, agreement of the parties, and 
clearing-house rules and the like: 

(1) Presentment may be made at the place of payment of the instrument 
and must be made at the place of payment if the instrument is payable at a 
bank in the United States; may be made by any commercially reasonable 
means, including an oral, written, or electronic communication; is effective 
when the demand for payment or acceptance is received by the person to 
whom presentment is made; and is effective if made to any one of 2 or more 
makers, acceptors, drawees, or other payors. 

(2) Upon demand of the person to whom presentment is made, the person 
making presentment must (i) exhibit the instrument, (ii) give reasonable 
identification and, if presentment is made on behalf of another person, 
reasonable evidence of authority to do so, and (iii) sign a receipt on the 
instrument for any payment made or surrender the instrument if full payment 
is made. 
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(3) Without dishonoring the instrument, the party to whom presentment is 
made may (i) return the instrument for lack of a necessary indorsement, or 
(ii) refuse payment or acceptance for failure of the presentment to comply 
with the terms of the instrument, an agreement of the parties, or other 
applicable law or rule. 

(4) The party to whom presentment is made may treat presentment as 
occurring on the next business day after the day of presentment if the party to 
whom presentment is made has established a cut-off hour not earlier than 2 
p.m. for the receipt and processing of instruments presented for payment or 
acceptance and presentment is made after the cut-off hour. 

(Dec. 30, 1963, 77 Stat. 687, Pub. L. 88-243, § 1; Aug. 30, 1964, 78 Stat. 679, Pub. L. 
88-509, § 5; Mar. 16, 1982, D.C. Law 4-85, § 6, 29 DCR 309; Mar. 23, 1995, D.C. Law 
10-249, § 2(d), 42 DCR 467,) 

Uniform Commercial Code Comment 

Subsection (a) defines presentment. require exhibition of the instrument, un- 

Subsection (b)(1) states the place and less the parties have agreed otherwise as 

manner of presentment. Electronic pres- in an electronic presentment agreement, 

entment is authorized. The communica- Former Section 3-507(3) is the anteced- 

tion of the demand for payment or ac- ent of subsection (b)(3)(i). Since a payor 

ceptance is effective when received. must decide whether to pay or accept on 

Subsection (b)(2) restates former Section the day of presentment, subsection (b)(4) 

3-505. Subsection (b)(2)(i) allows the allows the payor to set a cut-off hour for 

person to whom presentment is made to receipt of instruments presented. 

Historical and Statutory Notes 

Prior Codifications The Bill was adopted on first and second read- 

1981 Ed., § 28:3-501. ings on November 24, 1981, and December 8, 

1973 Ed., § 28:3-501. 1981, respectively. Signed by the Mayor on 

January 18, 1982, it was assigned Act No. 4-139 

Legislative History of Laws and transmitted to both Houses of Congress for 

Law 4-85, the "Uniform Commercial Code its review. 

Amendments Act of 1981," was introduced in For legislative history of D.C. Law 10-249, 

Council and assigned Bill No. 4-89, which was see Historical and Statutory Notes following 

referred to the Committee on the Judiciary. § 28:3-101. 

Cross References 
Section References 

This section is referred to in §§ 28:3-103, 28:4-104, and 28:4-212. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes ^385. c j s Le tters of Credit § 202. 

Westlaw Key Number Search: 56k385. 

§ 28:3-502. Dishonor. 

(a) Dishonor of a note is governed by the following rules: 

(1) If the note is payable on demand, the note is dishonored if presentment 
is duly made to the maker and the note is not paid on the day of presentment. 
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(2) If the note is not payable on demand and is payable at or through a 
bank or the terms of the note require presentment, the note is dishonored if 
presentment is duly made and the note is not paid on the day it becomes 
payable or the day of presentment, whichever is later. 

(3) If the note is not payable on demand and paragraph (2) of this 
subsection does not apply, the note is dishonored if it is not paid on the day it 
becomes payable. 

(b) Dishonor of an unaccepted draft other than a documentary draft is 
governed by the following rules: 

(1) If a check is duly presented for payment to the payor bank otherwise 
than for immediate payment over the counter, the check is dishonored if the 
payor bank makes timely return of the check or sends timely notice of 
dishonor or nonpayment under section 28:4-301 or 28:4-302, or becomes 
accountable for the amount of the check under section 28:4-302. 

(2) If a draft is payable on demand and paragraph (1) of this subsection 
does not apply, the draft is dishonored if presentment for payment is duly 
made to the drawee and the draft is not paid on the day of presentment. 

(3) If a draft is payable on a date stated in the draft, the draft is dishonored 
if (i) presentment for payment is duly made to the drawee and payment is not 
made on the day the draft becomes payable or the day of presentment, 
whichever is later, or (ii) presentment for acceptance is duly made before the 
day the draft becomes payable and the draft is not accepted on the day of 
presentment. 

(4) If a draft is payable on elapse of a period of time after sight or 
acceptance, the draft is dishonored if presentment for acceptance is duly 
made and the draft is not accepted on the day of presentment. 

(c) Dishonor of an unaccepted documentary draft occurs according to the 
rules stated in subsection (b)(2), (3), and (4) of this section, except that payment 
or acceptance may be delayed without dishonor until no later than the close of 
the third business day of the drawee following the day on which payment or 
acceptance is required by those paragraphs. 

(d) Dishonor of an accepted draft is governed by the following rules: 

(1) If the draft is payable on demand, the draft is dishonored if present- 
ment for payment is duly made to the acceptor and the draft is not paid on 
the day of presentment. 

(2) If the draft is not payable on demand, the draft is dishonored if 
presentment for payment is duly made to the acceptor and payment is not 
made on the day it becomes payable or the day of presentment, whichever is 
later. 

(e) In any case in which presentment is otherwise required for dishonor 
under this section and presentment is excused under section 28:3-504, dishon- 
or occurs without presentment if the instrument is not duly accepted or paid. 

(f) If a draft is dishonored because timely acceptance of the draft was not 
made and the person entitled to demand acceptance consents to a late accep- 
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§ 28:3-502 



tance, from the time of acceptance the draft is treated as never having been 
dishonored. 

(Dec. 30, 1963, 77 Stat. 689, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



1. Section 3-415 provides that an in- 
dorse!" is obliged to pay an instrument if 
the instrument is dishonored and is dis- 
charged if the indorser is entitled to notice 
of dishonor and notice is not given. Un- 
der Section 3-414, the drawer is obliged to 
pay an unaccepted draft if it is dishonored. 
The drawer, however, is not entitled to 
notice of dishonor except to the extent 
required in a case governed by Section 
3-4 14(d). Part 5 tells when an instrument 
is dishonored (Section 3-502) and what it 
means to give notice of dishonor (Section 
3-503). Often dishonor does not occur 
until presentment (Section 3-501), and fre- 
quently presentment and notice of dishon- 
or are excused (Section 3-504). 

2. In the great majority of cases pres- 
entment and notice of dishonor are waived 
with respect to notes. In most cases a 
formal demand for payment to the maker 
of the note is not contemplated. Rather, 
the maker is expected to send payment to 
the holder of the note on the date or dates 
on which payment is due. If payment is 
not made when due, the holder usually 
makes a demand for payment, but in the 
normal case in which presentment is 
waived, demand is irrelevant and the hold- 
er can proceed against indorsers when 
payment is not received. Under former 
Article 3, in the small minority of cases in 
which presentment and dishonor were not 
waived with respect to notes, the indorser 
was discharged from liability (former Sec- 
tion 3-502(1 )(a)) unless the holder made 
presentment to the maker on the exact day 
the note was due (former Section 
3-503(1 )(c)) and gave notice of dishonor to 
the indorser before midnight of the third 
business day after dishonor (former Sec- 
tion 3-508(2)). These provisions are omit- 
ted from Revised Article 3 as inconsistent 
with practice which seldom involves face- 
to-face dealings. 



3. Subsection (a) applies to notes. 
Subsection (a)(1) applies to notes payable 
on demand. Dishonor requires present- 
ment, and dishonor occurs if payment is 
not made on the day of presentment. 
There is no change from previous Article 
3. Subsection (a)(2) applies to notes pay- 
able at a definite time if the note is payable 
at or through a bank or, by its terms, 
presentment is required. Dishonor re- 
quires presentment, and dishonor occurs if 
payment is not made on the due date or 
the day of presentment if presentment is 
made after the due date. Subsection (a)(3) 
applies to all other notes. If the note is 
not paid on its due date it is dishonored. 
This allows holders to collect notes in 
ways that make sense commercially with- 
out having to be concerned about a formal 
presentment on a given day. 

4. Subsection (b) applies to unaccepted 
drafts other than documentary drafts. 
Subsection (b)(1) applies to checks. Ex- 
cept for checks presented for immediate 
payment over the counter, which are cov- 
ered by subsection (b)(2), dishonor occurs 
according to rules stated in Article 4. 
When a check is presented for payment 
through the check-collection system, the 
drawee bank normally makes settlement 
for the amount of the check to the present- 
ing bank. Under Section 4-301 the draw- 
ee bank may recover this settlement if it 
returns the check within its midnight 
deadline (Section 4-104). In that case the 
check is not paid and dishonor occurs 
under Section 3-502(b)(l). If the drawee 
bank does not return the check or give 
notice of dishonor or nonpayment within 
the midnight deadline, the settlement be- 
comes final payment of the check. Sec- 
tion 4-215. Thus, no dishonor occurs re- 
gardless of whether the check is retained 
or is returned after the midnight deadline. 
In some cases the drawee bank might not 
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settle for the check when it is received. 
Under Section 4-302 if the drawee bank is 
not also the depositary bank and retains 
the check without settling for it beyond 
midnight of the day it is presented for 
payment, the bank becomes "accountable" 
for the amount of the check, i.e. it is 
obliged to pay the amount of the check. If 
the drawee bank is also the depositary 
bank, the bank is accountable for the 
amount of the check if the bank does not 
pay the check or return it or send notice of 
dishonor within the midnight deadline. In 
all cases in which the drawee bank be- 
comes accountable, the check has not been 
paid and, under Section 3-502(b)(l), the 
check is dishonored. The fact that the 
bank is obliged to pay the check does not 
mean that the check has been paid. When 
a check is presented for payment, the per- 
son presenting the check is entitled to pay- 
ment not just the obligation of the drawee 
to pay. Until that payment is made, the 
check is dishonored. To say that the 
drawee bank is obliged to pay the check 
necessarily means that the check has not 
been paid. If the check is eventually paid, 
the drawee bank no longer is accountable. 

Subsection (b)(2) applies to demand 
drafts other than those governed by sub- 
section (b)(1). It covers checks presented 
for immediate payment over the counter 
and demand drafts other than checks. 
Dishonor occurs if presentment for pay- 
ment is made and payment is not made on 
the day of presentment. 

Subsection (b)(3) and (4) applies to time 
drafts. An unaccepted time draft differs 
from a time note. The maker of a note 
knows that the note has been issued, but 
the drawee of a draft may not know that a 
draft has been drawn on it. Thus, with 
respect to drafts, presentment for payment 
or acceptance is required. Subsection 
(b)(3) applies to drafts payable on a date 
stated in the draft. Dishonor occurs if 
presentment for payment is made and pay- 
ment is not made on the day the draft 
becomes payable or the day of present- 
ment if presentment is made after the due 
date. The holder of an unaccepted draft 



payable on a stated date has the option of 
presenting the draft for acceptance before 
the day the draft becomes payable to es- 
tablish whether the drawee is willing to 
assume liability by accepting. Under sub- 
section (b)(3)(ii) dishonor occurs when the 
draft is presented and not accepted. Sub- 
section (b)(4) applies to unaccepted drafts 
payable on elapse of a period of time after 
sight or acceptance. If the draft is pay- 
able 30 days after sight, the draft must be 
presented for acceptance to start the run- 
ning of the 30-day period. Dishonor oc- 
curs if it is not accepted. The rules in 
subsection (b)(3) and (4) follow former 
Section 3-501 (l)(a). 

5. Subsection (c) gives drawees an ex- 
tended period to pay documentary drafts 
because of the time that may be needed to 
examine the documents. The period pre- 
scribed is that given by Section 5-112 in 
cases in which a letter of credit is in- 
volved. 

6. Subsection (d) governs accepted 
drafts. If the acceptor's obligation is to 
pay on demand the rule, stated in subsec- 
tion (d)(1), is the same as for that of a 
demand note stated in subsection (a)(1). 
If the acceptor's obligation is to pay at a 
definite time the rule, stated in subsection 
(d)(2), is the same as that of a time note 
payable at a bank stated in subsection 
(b)(2). 

7. Subsection (e) is a limitation on sub- 
section (a)(1) and (2), subsection (b), sub- 
section (c), and subsection (d). Each of 
those provisions states dishonor as occur- 
ring after presentment. If presentment is 
excused under Section 3-504, dishonor oc- 
curs under those provisions without pres- 
entment if the instrument is not duly ac- 
cepted or paid. 

8. Under subsection (b)(3)(ii) and (4) if 
a draft is presented for acceptance and the 
draft is not accepted on the day of present- 
ment, there is dishonor. But after dishon- 
or, the holder may consent to late accep- 
tance. In that case, under subsection (f), 
the late acceptance cures the dishonor. 
The draft is treated as never having been 
dishonored. If the draft is subsequently 
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presented for payment and payment is re- 
fused dishonor occurs at that time. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-502. For legislative history of D.C. Law 10-249, 

in -,, t.j'c no -, en -? see Historical and Statutory Notes following 

1973 Ed, & 28:3-507. § 2 8:3-101. 

Library References 

Key Numbers Encyclopedias 

Banks and Banking <&=» 140(3). c.J.S. Banks and Banking §§ 357, 359, 361, 

Bills and Notes <^533. 371 ^ 379^ 401 . 

Westlaw Key Number Searches: 52kl .40(3); c j s L ^ f Credi § 309 

56k^33. 

Notes of Decisions 

In general 1 did not become insolvent during delay. 

D.C.Code 1981, § 28:3-502. In re Davis, 1994, 

1. In general 172 B.R. 437. Bills And Notes <S=» 437 

Payee's delay in. presenting draft for payment 
did not discharge drawer where drawee bank 

§ 28:3-503. Notice of dishonor. 

(a) The obligation of an indorser stated in section 28:3-41 5(a) and the 
obligation of a drawer stated in section 28:3-4 14(d) may not be enforced unless 
(i) the indorser or drawer is given notice of dishonor of the instrument 
complying with this section or (ii) notice of dishonor is excused under section 
28:3-504(b). 

(b) Notice of dishonor may be given by any person; may be given by any 
commercially reasonable means, including an oral, written, or electronic com- 
munication; and is sufficient if it reasonably identifies the instrument and 
indicates that the instrument has been dishonored or has not been paid or 
accepted. Return of an instrument given to a bank for collection is sufficient 
notice of dishonor. 

(c) Subject to section 28:3-504(c), with respect to an instrument taken for 
collection by a collecting bank, notice of dishonor must be given (i) by the bank 
before midnight of the next banking day following the banking day on which 
the bank receives notice of dishonor of the instrument, or (ii) by any other 
person within 30 days following the day on which the person receives notice of 
dishonor. With respect to any other instrument, notice of dishonor must be 
given within 30 days following the day on which dishonor occurs. 

(Dec. 30, 1963, 77 Stat. 689, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

1 . Subsection (a) is consistent with for- of a drawer except for the case of a draft 
mer Section 3—501 (2)(a), but notice of dis- accepted by an acceptor other than a 
honor is no longer relevant to the liability bank. Comments 2 and 4 to Section 
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3-414. There is no reason why drawers 2. Subsection (c) replaces former Sec- 

should be discharged on instruments they tion 3-508(2). It differs from that section 

draw until payment or acceptance. They in that it provides a 30-day period for a 

are entitled to have the instrument pre- per son other than a collecting bank to give 

sented to the drawee and dishonored (Sec- nodce of dishonor rather than the three . 

lion 3-4 14(b)) betore they are liable to pay, _, • j n j • r * .■ i ^ 

, ■ r i. i in i day period allowed in lormer Article 3. 

but no notice or dishonor need be made to _ , . f , . c ., . . 

them as a condition of liability. Subsec- Dela ^ m Z lvm % notlce of dishonor may be 

tion (b), which states how notice of dis- excused under Section 3-504(c). 

honor is given, is based on former Section 

3-508(3). 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1.98.1 Ed. § 28:3-503. For legislative history of D.C. Law 10-249, 

iri --, v, , ' c -o -» - rto see Historical and Statutory Notes following 

1973 Ed., 9 28:3- l 508. g 28*3— 101 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <S=»41 1 . C.J.S. Letters of Credit § 210. 

Westlaw Key Number Search: 56k41 1 . 

§ 28:3-504. Excused presentment and notice of dishonor. 

(a) Presentment for payment or acceptance of an instrument is excused if (i) 
the person entitled to present the instrument cannot with reasonable diligence 
make presentment, (ii) the maker or acceptor has repudiated an obligation to 
pay the instrument or is dead or in insolvency proceedings, (iii) by the terms of 
the instrument presentment is not necessary to enforce the obligation of 
indorsers or the drawer, (iv) the drawer or indorser whose obligation is being 
enforced has waived presentment or otherwise has no reason to expect or right 
to require that the instrument be paid or accepted, or (v) the drawer instructed 
the drawee not to pay or accept the draft or the drawee was not obligated to the 
drawer to pay the draft. 

(b) Notice of dishonor is excused if (i) by the terms of the instrument notice 
of dishonor is not necessary to enforce the obligation of a party to pay the 
instrument, or (ii) the party whose obligation is being enforced waived notice of 
dishonor. A waiver of presentment is also a waiver of notice of dishonor. 

(c) Delay in giving notice of dishonor is excused if the delay was caused by 
circumstances beyond the control of the person giving the notice and the 
person giving the notice exercised reasonable diligence after the cause of the 
delay ceased to operate. 

(Dec. 30, 1963, 77 Stat. 690, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

Section 3-504 is largely a restatement of former Section 3-511 is replaced by Sec- 
former Section 3-511. Subsection (4) of tion 3-502(f). 
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Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed § 283-504 For legislative history of D.C. Law 10-249, 

see Historical and Statutory Notes following 
1973 Ed., §28:3-511. §28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <S=>422. CJ.S. Letters of Credit §§ 213 to 215, 219 to 

Westlavv Key Number Search: 56k422. 228,230. 

§ 28:3—505. Evidence of dishonor. 

(a) The following are admissible as evidence and create a presumption of 
dishonor and of any notice of dishonor stated: 

(1) A document regular in form as provided in subsection (b) of this section 
which purports to be a protest; 

(2) A purported stamp or writing of the drawee, payor bank, or presenting 
bank on or accompanying the instrument stating that acceptance or payment 
has been refused unless reasons for the refusal are stated and the reasons are 
not consistent with dishonor; 

(3) A book or record of the drawee, payor bank, or collecting bank, kept in 
the usual course of business which shows dishonor, even if there is no 
evidence of who made the entry. 

(b) A protest is a certificate of dishonor made by a United States consul or 
vice consul, or a notary public or other person authorized to administer oaths 
by the law of the place where dishonor occurs. It may be made upon 
information satisfactory to that person. The protest must identify the instru- 
ment and certify either that presentment has been made or, if not made, the 
reason why it was not made, and that the instrument has been dishonored by 
nonacceptance or nonpayment. The protest may also certify that notice of 
dishonor has been given to some or all parties. 

(Dec. 30, 1963, 77 Stat. 690, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

Protest is no longer mandatory and must the banking system, it will be available if 

be requested by the holder. Even if re- market incentives, interbank agreements, 

quested, protest is not a condition to the or governmental regulations require it, but 

liability of indorsers or drawers. Protest liabilities of parties no longer rest on it. 

is a service provided by the banking sys- Protest may be a requirement for liability 

tern to establish that dishonor has oc- on international drafts governed by foreign 

cur red. Like other services provided by law which this Article cannot affect. 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-505. For legislative history of D.C. Law 10-249, 

irk -Ti t- j ' c ~>c,-, r,r, see Historical and Statutory Notes following 

1973 Ed., §28:3-510. §28:3-101. 
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Key Numbers 

Bills and Notes <3=>526, 527. 
Westlaw Key Number Searches: 
56k527. 



Library References 

Encyclopedias 

C.J.S. Letters of Credit §§ 300, 305. 
56k526; 



Part 6. Discharge and Payment. 

§ 28:3—60 1 . Discharge and effect of discharge. 

(a) The obligation of a party to pay the instrument is discharged as stated in 
this article or by an act or agreement with the party which would discharge an 
obligation to pay money under a simple contract. 

(b) Discharge of the obligation of a party is not effective against a person 
acquiring rights of a holder in due course of the instrument without notice of 
the discharge. 

(Dec. 30, 1.963, 77 Stat. 691, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 



Subsection (a) replaces subsections (1) 
and (2) of former Section 3-601. Subsec- 
tion (b) restates former Section 3-602. 
Notice of discharge is not treated as notice 
of a defense that prevents holder in due 
course status. Section 3-302(b). Dis- 
charge is effective against a holder in due 
course only if the holder had notice of the 



discharge when holder in due course sta- 
tus was acquired. For example, if an in- 
strument bearing a canceled indorsement 
is taken by a holder, the holder has notice 
that the indorser has been discharged. 
Thus, the discharge is effective against the 
holder even if the holder is a holder in due 



Prior Codifications 

1981 Ed., § 28:3-601. 
1973 Ed., § 28:3-601. 



Historical and Statutory Notes 



Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 



Key Numbers 

Bills and Notes <s=>436, 440. 
Westlaw Key Number Searches: 
56k440. 



Library References 

Encyclopedias 

C.J.S. Letters of Credit §§ 231, 240, 242, 244 
56k436; to 2 49. 



Notes of Decisions 



In general 1 



1 . In general 

An unsatisfied judgment against maker of 
note does not bar a subsequent action against 



an endorser. D.C.C.E. §§ 28:1-103, 28:3-601. 
McLachJen Nat. Bank v. Fields, 1976, 364 A.2d 
1191. Judgment^ 627 
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§ 28:3-602, Payment. 

(a) Subject to subsection (b) of this section, an instrument is paid to the 
extent payment is made (i) by or on behalf of a party obliged to pay the 
instrument, and (ii) to a person entitled to enforce the instrument. To the 
extent of the payment, the obligation of the party obliged to pay the instrument 
is discharged even though payment is made with knowledge of a claim to the 
instrument under section 28:3-306 by another person. 

(b) The obligation of a party to pay the instrument is not discharged under 
subsection (a) of this section if: 

(1) A claim to the instrument under section 28:3-306 is enforceable against 
the party receiving payment and (i) payment is made with knowledge by the 
payor that payment is prohibited by injunction or similar process of a court 
of competent jurisdiction, or (ii) in the case of an instrument other than a 
cashier's check, teller's check, or certified check, the party making payment 
accepted, from the person having a claim to the instrument, indemnity 
against loss resulting from refusal to pay the person entitled to enforce the 
instrument; or 

(2) The person making payment knows that the instrument is a stolen 
instrument and pays a person it knows is in wrongful possession of the 
instrument. 

Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 



(Dec. 30, 1963, 77 Stat. 69 
§ 2(d), 42 DCR 467.) 



Uniform Commercial Code Comment 



This section replaces former Section 
3-603(1). The phrase "claim to the in- 
strument" in subsection (a) means, by ref- 
erence to Section 3-306, a claim of own- 
ership or possession and not a claim in 
recoupment. Subsection (b)(l)(ii) is add- 
ed to conform to Section 3-411. Section 
3-411 is intended to discourage an obli- 
gated bank from refusing payment of a 
cashier's check, certified check or dishon- 
ored teller's check at the request of a 
claimant to the check who provided the 
bank with indemnity against loss. See 
Comment 1 to Section 3-411. An obligat- 
ed bank that refuses payment under those 
circumstances not only remains liable on 
the check but may also be liable to the 
holder of the check for consequential 
damages. Section 3-602(b)(l)(ii) and 
Section 3-411, read together, change the 



rule of former Section 3-603(1) with re- 
spect to the obligation of the obligated 
bank on the check. Payment to the hold- 
er of a cashier's check, teller's check, or 
certified check discharges the obligation 
of the obligated bank on the check to both 
the holder and the claimant even though 
indemnity has been given by the person 
asserting the claim. If the obligated bank 
pays the check in violation of an agree- 
ment with the claimant in connection 
with the indemnity agreement, any liabili- 
ty that the bank may have for violation of 
the agreement is not governed by Article 
3, but is left to other law. This section 
continues the rule that the obligor is not 
discharged on the instrument if payment 
is made in violation of an injunction 
against payment. See Section 

3-411(c)(iv). 



Prior Codifications 

1981 Ed., § 28:3-602. 



Historical and Statutory Notes 

1973 Ed., § 28:3-603. 
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Legislative History of Laws 

For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <^426 to 428. CJ<S# Letters of Credit §§ 100, 232 to 236, 

Westlaw Key Number Searches: 56k426 to 238 249 

56k428. 

§ 28:3-603. Tender of payment. 

(a) If tender of payment of an obligation to pay an instrument is made to a 
person entitled to enforce the instrument, the effect of tender is governed by 
principles of law applicable to tender of payment under a simple contract. 

(b) If tender of payment of an obligation to pay an instrument is made to a 
person entitled to enforce the instrument and the tender is refused, there is 
discharge, to the extent of the amount of the tender, of the obligation of an 
indorser or accommodation party having a right of recourse with respect to the 
obligation to which the tender relates. 

(c) If tender of payment of an amount due on an instrument is made to a 
person entitled to enforce the instrument, the obligation of the obligor to pay 
interest after the due date on the amount tendered is discharged. If present- 
ment is required with respect to an instrument and the obligor is able and 
ready to pay on the due date at every place of payment stated in the instrument, 
the obligor is deemed to have made tender of payment on the due date to the 
person entitled to enforce the instrument. 

(Dec. 30, 1963, 77 Stat. 682, Pub. L, 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 

Uniform Commercial Code Comment 

Section 3-603 replaces former Section Under subsection (b) refusal of a tender 

3-604. Subsection (a) generally incorpo- of payment discharges any indorser or 

rates the law of tender of payment appli- accommodation party having a right of 

cable to simple contracts. Subsections recourse against the party making the 

(b) and (c) state particular rules. Subsec- tender. Subsection (c) replaces former 

tion (b) replaces former Section 3-604(2). Section 3-604(1) and (3). 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-603. For legislative history of D.C. Law 10-249, 

.„„_,' see Historical and Statutory Notes following 

1973 hd., § 28:3-604. g 28-3-101 

Library References 

Key Numbers Encyclopedias 

Tender <£=»10, 21. CJ.S. Tender §§ 6, 27, 52. 

Westlaw Key Number Searches: 3 74k 10; 
374k21. 
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§ 28:3-604, Discharge by cancellation or renunciation. 

(a) A person entitled to enforce an instrument, with or without consideration, 
may discharge the obligation of a party to pay the instrument (i) by an 
intentional voluntary act, such as surrender of the instrument to the party, 
destruction, mutilation, or cancellation of the instrument, cancellation or strik- 
ing out of the party's signature, or the addition of words to the instrument 
indicating discharge, or (ii) by agreeing not to sue or otherwise renouncing 
rights against the party by a signed writing. 

(b) Cancellation or striking out of an indorsement pursuant to subsection (a) 
of this section does not affect the status and rights of a party derived from the 
indorsement. 

(Dec. 30, 1963, 77 Stat. 692, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR467.) 

Uniform Commercial Code Comment 

Section 3-604 replaces former Section 
3-605. 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 28:3-604. F° r legislative history of D.C. Law 10-249, 

-im-jt-j c ->o o •rt- see Historical and Statutory Notes following 

1973 fc,d., § 28:3-60^. §28-3-101 

Library References 
Key Numbers Encyclopedias 

Bills and Notes <3=>438. CJ.S. Letters of Credit §§ 240 to 241. 

Westlaw Key Number Search: 56k438. 

§ 28:3—605. Discharge of indorsers and accommodation parties. 

(a) In this section, the term "indorser" includes a drawer having the obli- 
gation described in section 28:3-4 14(d). 

(b) Discharge, under section 28:3-604, of the obligation of a party to pay an 
instrument does not discharge the obligation of an indorser or accommodation 
party having a right of recourse against the discharged party. 

(c) If a person entitled to enforce an instrument agrees, with or without 
consideration, to an extension of the due date of the obligation of a party to pay 
the instrument, the extension discharges an indorser or accommodation party 
having a right of recourse against the party whose obligation is extended to the 
extent the indorser or accommodation party proves that the extension caused 
loss to the indorser or accommodation party with respect to the right of 
recourse. 

(d) If a person entitled to enforce an instrument agrees, with or without 
consideration, to a material modification of the obligation of a party other than 
an extension of the due date, the modification discharges the obligation of an 
indorser or accommodation party having a right of recourse against the person 
whose obligation is modified to the extent the modification causes loss to the 
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indorser or accommodation party with respect to the right of recourse. The 
loss suffered by the indorser or accommodation party as a result of the 
modification is equal to the amount of the right of recourse unless the person 
enforcing the instrument proves that no loss was caused by the modification or 
that the loss caused by the modification was an amount less than the amount of 
the right of recourse. 

(e) If the obligation of a party to pay an instrument is secured by an interest 
in collateral and a person entitled to enforce the instrument impairs the value 
of the interest in collateral, the obligation of an indorser or accommodation 
party having a right of recourse against the obligor is discharged to the extent 
of the impairment. The value of an interest in collateral is impaired to the 
extent (i) the value of the interest is reduced to an amount less than the amount 
of the right of recourse of the party asserting discharge, or (ii) the reduction in 
value of the interest causes an increase in the amount by which the amount of 
the right of recourse exceeds the value of the interest. The burden of proving 
impairment is on the party asserting discharge. 

(f) If the obligation of a party is secured by an interest in collateral not 
provided by an accommodation party and a person entitled to enforce the 
instrument impairs the value of the interest in collateral, the obligation of any 
party who is jointly and severally liable with respect to the secured obligation is 
discharged to the extent the impairment causes the party asserting discharge to 
pay more than that party would have been obliged to pay, taking into account 
rights of contribution, if impairment had not occurred. If the party asserting 
discharge is an accommodation party not entitled to discharge under subsec- 
tion (e) of this section, the party is deemed to have a right to contribution based 
on joint and several liability rather than a right to reimbursement. The burden 
of proving impairment is on the party asserting discharge. 

(g) Under subsection (e) or (f) of this section, impairing value of an interest 
in collateral includes (i) failure to obtain or maintain perfection or recordation 
of the interest in collateral, (ii) release of collateral without substitution of 
collateral of equal value, (hi) failure to perform a duty to preserve the value of 
collateral owed, under Article 9 or other law, to a debtor or surety or other 
person secondarily liable, or (iv) failure to comply with applicable law in 
disposing of collateral. 

(h) An accommodation party is not discharged under subsection (c), (d), or 
(e) of this section unless the person entitled to enforce the instrument knows of 
the accommodation or has notice under section 2 8:3-4 19(c) that the instrument 
was signed for accommodation. 

(i) A party is not discharged under this section if (i) the party asserting 
discharge consents to the event or conduct that is the basis of the discharge, or 
(ii) the instrument or a separate agreement of the party provides for waiver of 
discharge under this section either specifically or by general language indicat- 
ing that parties waive defenses based on suretyship or impairment of collateral. 

(Dec. 30, 1963, 77 Stat. 692, Pub. L. 88-243, § 1; Mar. 23, 1995, D.C. Law 10-249, 
§ 2(d), 42 DCR 467.) 
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1. Section 3-605, which replaces for- 
mer Section 3-606, can be illustrated by 
an example. Bank lends $10,000 to Bor- 
rower who signs a note under which Bor- 
rower is obliged to pay $10,000 to Bank 
on a due date stated in the note. Bank 
insists, however, that Accommodation Par- 
ty also become liable to pay the note. Ac- 
commodation Party can incur this liability 
by signing the note as a co-maker or by 
indorsing the note. In either case the 
note is signed for accommodation and 
Borrower is the accommodated party. 
Rights and obligations of Accommodation 
Party in this case are stated in Section 
3-419. Suppose that after the note is 
signed, Bank agrees to a modification of 
the rights and obligations between Bank 
and Borrower. For example, Bank agrees 
that Borrower may pay the note at some 
date after the due date, or that Borrower 
may discharge Borrower's $10,000 obli- 
gation to pay the note by paying Bank 
$3,000, or that Bank releases collateral 
given by Borrower to secure the note. 
Under the law of suretyship Borrower is 
usually referred to as the principal debtor 
and Accommodation Party is referred to 
as the surety. Under that law, the surety 
can be discharged under certain circum- 
stances if changes of this kind are made 
by Bank, the creditor, without the consent 
of Accommodation Party, the surety. 
Rights of the surety to discharge in such 
cases are commonly referred to as surety- 
ship defenses. Section 3-605 is con- 
cerned with this kind of problem in the 
context of a negotiable instrument to 
which the principal debtor and the surety 
are parties. But Section 3-605 has a 
wider scope. It also applies to indorsers 
who are not accommodation parties. Un- 
less an indorser signs without recourse, 
the indorser's liability under Section 
3-4 1.5(a) is that of a guarantor of pay- 
ment. If Bank in our hypothetical case 
indorsed the note and transferred it to 
Second Bank, Bank has rights given to an 
indorser under Section 3-605 if it is Sec- 
ond Bank that modifies rights and obli- 



gations of Borrower. Both accommoda- 
tion parties and indorsers will be referred 
to in these Comments as sureties. The 
scope of Section 3-605 is also widened by 
subsection (e) which deals with rights of a 
non-accommodation party co-maker when 
collateral is impaired. 

2. The importance of suretyship de- 
fenses is greatly diminished by the fact 
that they can be waived. The waiver is 
usually made by a provision in the note or 
other writing that represents the obli- 
gation of the principal debtor. It is stan- 
dard practice to include a waiver of sure- 
tyship defenses in notes given to financial 
institutions or other commercial creditors. 
Section 3-605 (i) allows waiver. Thus, 
Section 3-605 applies to the occasional 
case in which the creditor did not include 
a waiver clause in the instrument or in 
which the creditor did not obtain the per- 
mission of the surety to take the action 
that triggers the suretyship defense. 

3. Subsection (b) addresses the effect 
of discharge under Section 3-604 of the 
principal debtor. In the hypothetical case 
stated in Comment 1, release of Borrower 
by Bank does not release Accommodation 
Party. As a practical matter, Bank will 
not gratuitously release Borrower. Dis- 
charge of Borrower normally would be 
part of a settlement with Borrower if Bor- 
rower is insolvent or in financial difficulty. 
If Borrower is unable to pay all creditors, 
it may be prudent for Bank to take partial 
payment, but Borrower will normally in- 
sist on a release of the obligation. If Bank 
takes $3,000 and releases Borrower from 
the $10,000 debt, Accommodation Party is 
not injured. To the extent of the payment 
Accommodation Party's obligation to Bank 
is reduced. The release of Borrower by 
Bank does not affect the right of Accom- 
modation Party to obtain reimbursement 
from Borrower or to enforce the note 
against Borrower if Accommodation Party 
pays Bank. Section 3-4 19(e). Subsection 
(b) is designed to allow a creditor to settle 
with the principal debtor without risk of 
losing rights against sureties. Settlement 



937 



§ 28:3-605 



UNIFORM COMMERCIAL CODE 



is in the interest of sureties as well as the 
creditor. Subsection (b) ; however, is not 
intended to apply to a settlement of a 
disputed claim which discharges the obli- 
gation. 

Subsection (b) changes the law stated in 
former Section 3-606 but the change re- 
lates largely to formalities rather than sub- 
stance. Under former Section 3-606, 
Bank in the hypothetical case stated in 
Comment 1 could settle with and release 
Borrower without releasing Accommoda- 
tion Party, but to accomplish that result 
Bank had to either obtain the consent of 
Accommodation Party or make an express 
reservation of rights against Accommoda- 
tion Party at the time it released Borrow- 
er. The reservation of rights was made in 
the agreement between Bank and Borrow- 
er by which the release of Borrower was 
made. There was no requirement in for- 
mer Section 3-606 that any notice be giv- 
en to Accommodation Party. Section 
3-605 eliminates the necessity that Bank 
formally reserve rights against Accommo- 
dation Party in order to retain rights of 
recourse against Accommodation Party. 
See PEB Commentary No. 11, dated Feb- 
ruary 10, 1994 [Uniform Laws Annotated, 
UCC, APP II, Comment 1J], 

4. Subsection (c) relates to extensions 
of the due date of the instrument. In most 
cases an extension of time to pay a note is 
a benefit to both the principal debtor and 
sureties having recourse against the prin- 
cipal debtor. In relatively few cases the 
extension may cause loss if deterioration 
of the financial condition of the principal 
debtor reduces the amount that the surety 
will be able to recover on its right of 
recourse when default occurs. Former 
Section 3-606(1 )(a) did not take into ac- 
count the presence or absence of loss to 
the surety. For example, suppose the in- 
strument is an installment note and the 
principal debtor is temporarily short of 
funds to pay a monthly installment. The 
payee agrees to extend the due date of the 
installment for a month or two to allow 
the debtor to pay when funds are avail- 
able. Under former Section 3-606 surety 



was discharged if consent was not given 
unless the payee expressly reserved rights 
against the surety. It did not matter that 
the extension of time was a trivial change 
in the guaranteed obligation and that there 
was no evidence that the surety suffered 
any loss because of the extension. Wil- 
mington Trust Co. v. Gesullo, 29 U.C.C. 
Rep. 144 (Del.Super.Ct. 1980). Under 
subsection (c) an extension of time results 
in discharge only to the extent the surety 
proves that the extension caused loss. For 
example, if the extension is for a long 
period the surety might be able to prove 
that during the period of extension the 
principal debtor became insolvent, thus re- 
ducing the value of the right of recourse of 
the surety. By putting the burden on the 
surety to prove loss, subsection (c) more 
accurately reflects what the parties would 
have done by agreement, and it facilitates 
workouts. 

Under other provisions of Article 3, 
what is the effect of an extension agree- 
ment between the holder of a note and the 
maker who is an accommodated party? 
The question is illustrated by the following 
case; 

Case #1. A borrows money from Lend- 
er and issues a note payable on April 1, 
1992. B signs the note for accommoda- 
tion at the request of Lender. B signed 
the note either as co-maker or as an 
anomalous indorser. In either case 
Lender subsequently makes an agreement 
with A extending the due date of A's 
obligation to pay the note to July 1, 1992. 
In either case B did not agree to the 
extension. 

What is the effect of the extension agree- 
ment on B? Could Lender enforce the 
note against B if the note is not paid on 
April 1, 1992? A's obligation to Lender to 
pay the note on April 1, 1992 may be 
modified by the agreement of Lender. If 
B is an anomalous indorser Lender cannot 
enforce the note against B unless the note 
has been dishonored. Section 3-4 15 (a). 
Under Section 3-502(a)(3) dishonor oc- 
curs if it is not paid on the day it becomes 
payable. Since the agreement between A 
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and Lender extended the due date of A's 
obligation to July 1, 1992 there is no dis- 
honor because A was not obligated to pay 
Lender on April 1, 1992. If B is a co- 
maker the analysis is somewhat different. 
Lender has no power to amend the terms 
of the note without the consent of both A 
and B. By an agreement with A, Lender 
can extend the due date of A's obligation 
to Lender to pay the note but B's obli- 
gation is to pay the note according to the 
terms of the note at the time of issue. 
Section 3-412. However, B's obligation 
to pay the note is subject to a defense 
because B is an accommodation party, B 
is not obliged to pay Lender if A is not 
obliged to pay Lender. Under Section 
3-3 05(d), B as an accommodation party 
can assert against Lender any defense of 
A. A has a defense based on the extension 
agreement. Thus, the result is that Lender 
could not enforce the note against B until 
July 1, 1992. This result is consistent with 
the right of B if B is an anomalous indor- 
ser. 

As a practical matter an extension of the 
due date will normally occur when the 
accommodated party is unable to pay on 
the due date. The interest of the accom- 
modation party normally is to defer pay- 
ment to the holder rather than to pay right 
away and rely on an action against the 
accommodated party that may have little 
or no value. But in unusual cases the 
accommodation party may prefer to pay 
the holder on the original due date. In 
such cases, the accommodation party may 
do so. This is because the extension 
agreement between the accommodated 
party and the holder cannot bind the ac- 
commodation party to a change in its obli- 
gation without the accommodations par- 
ty's consent. The effect on the recourse of 
the accommodation party against the ac- 
commodated party of performance by the 
accommodation party on the original due 
date is not addressed in § 3-419 and is left 
to the general law of suretyship. 

Even though an accommodation party 
has the option of paying the instrument on 
the original due date, the accommodation 



party is not precluded from asserting its 
rights to discharge under Section 3-605(c) 
if it does not exercise that option. The 
critical issue is whether the extension 
caused the accommodation party a loss by 
increasing the difference between its cost 
of performing its obligation on the instru- 
ment and the amount recoverable from the 
accommodated party pursuant to Section 
3-4 19(e). The decision by the accommo- 
dation party not to exercise its option to 
pay on the original due date may, under 
the circumstances, be a factor to be con- 
sidered in the determination of that issue. 
See PEB Commentary No. 1 1. 

5. Former Section 3-606 applied to ex- 
tensions of the due date of a note but not 
to other modifications of the obligation of 
the principal debtor. There was no ap- 
parent reason why former Section 3-606 
did not follow general suretyship law in 
covering both. Under Section 3-605(d) a 
material modification of the obligation of 
the principal debtor, other than an exten- 
sion of the due date, will result in dis- 
charge of the surety to the extent the mod- 
ification caused loss to the surety with 
respect to the right of recourse. The loss 
caused by the modification is deemed to 
be the entire amount of the right of re- 
course unless the person seeking enforce- 
ment of the instrument proves that no loss 
occurred or that the loss was less than the 
full amount of the right of recourse. In 
the absence of that proof, the surety is 
completely discharged. The rationale for 
having different rules with respect to loss 
for extensions of the due date and other 
modifications is that extensions are likely 
to be beneficial to the surety and they are 
often made. Other modifications are less 
common and they may very well be detri- 
mental to the surety. Modification of the 
obligation of the principal debtor without 
permission of the surety is unreasonable 
unless the modification is benign. Sub- 
section (d) puts the burden on the person 
seeking enforcement of the instrument to 
prove the extent to which loss was not 
caused by the modification. 
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The following is an illustration of the 
kind of case to which Section 3-605 (d) 
would apply: 

Case #2. Corporation borrows money 
from Lender and issues a note payable to 
Lender. X signs the note as accommoda- 
tion party for Corporation. The loan 
agreement under which the note was is- 
sued states various events of default 
which allow Lender to accelerate the due 
date of the note. Among the events of 
default are breach of covenants not to 
incur debt beyond specified limits and 
not to engage in any line of business 
substantially different from that currently 
carried on by Corporation. Without con- 
sent of X, Lender agrees to modify the 
covenants to allow Corporation to enter 
into a new line of business that X consid- 
ers to be risky, and to incur debt beyond 
the limits specified in the loan agreement 
to finance the new venture. This modifi- 
cation releases X unless Lender proves 
that the modification did not cause loss to 
X or that the loss caused by the modifica- 
tion was less than X's right of recourse. 
Sometimes there is both an extension of 
the due date and some other modification. 
In that case both subsections (c) and (d) 
apply. The following is an example: 

Case #3. Corporation was indebted to 
Lender on a note payable on April 1, 
1992 and X signed the note as a accom- 
modation party for Corporation. The in- 
terest rate on the note was 12 percent. 
Lender and Corporation agreed to a six- 
month extension of the due date of the 
note to October 1, 1992 and an increase 
in the interest rate to 14 percent after 
April 1, 1992. Corporation defaulted on 
October 1, 1992. Corporation paid no 
interest during the six-month extension 
period. Corporation is insolvent and has 
no assets from which unsecured creditors 
can be paid. Lender demanded payment 
from X. 
Assume X is an anomalous indorser. 
First consider Section 3-605(c) alone. If 
there had been no change in the interest 
rate, the fact that Lender gave an exten- 
sion of six months to Corporation would 



not result in discharge unless X could 
prove loss with respect to the right of 
recourse because of the extension. If the 
financial condition of Corporation on April 
1, 1992 would not have allowed any recov- 
ery on the right of recourse, X can't show 
any loss as a result of the extension with 
respect to the amount due on the note on 
April 1, 1992. Since the note accrued 
interest during the six-month extension, is 
there a loss equal to the accrued interest? 
Since the interest rate was not raised, only 
Section 3-6 05(c) would apply and X prob- 
ably could not prove any loss. The obli- 
gation of X includes interest on the note 
until the note is paid. To the extent pay- 
ment was delayed X had the use of the 
money that X otherwise would have had to 
pay to Lender. X could have prevented 
the running of interest by paying the debt. 
Since X did not do so, X suffered no loss as 
the result of the extension. 

If the interest rate was raised, Section 
3-605(d) also must be considered. If X is 
an anomalous indorser, X's liability is to 
pay the note according to its terms at the 
time of indorsement. Section 3-41 5(a). 
Thus, X's obligation to pay interest is mea- 
sured by the terms of the note (12%) rath- 
er than by the increased amount of 14 
percent. The same analysis applies if X 
had been a co-maker. Under Section 
3-412 the liability of the issuer of a note is 
to pay the note according to its terms at 
the time it was issued. Either obligation 
could be changed by contract and that 
occurred with respect to Corporation 
when it agreed to the increase in the inter- 
est rate, but X did not join in that agree- 
ment and is not bound by it. Thus, the 
most that X can be required to pay is the 
amount due on the note plus interest at the 
rate of 12 percent. 

Does the modification discharge X under 
Section 3-605 (d)? Any modification that 
increases the monetary obligation of X is 
material. An increase of the interest rate 
from 12 percent to 14 percent is certainly 
a material modification. There is a pre- 
sumption that X is discharged because 
Section 3-605(d) creates a presumption 
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that the modification caused a loss to X 
equal to the amount of the right of re- 
course. Thus, Lender has the burden of 
proving absence of loss or a loss less than 
the amount of the right of recourse. Since 
Corporation paid no interest during the 
six-month period, the issue is like the issue 
presented under Section 3-605(c) which 
we have just discussed. The increase in 
the interest rate could not have affected 
the right of recourse because no interest 
was paid by Corporation. X is in the same 
position as X would have been in if there 
had been an extension without an increase 
in the interest rate. 

The analysis with respect to Section 
3-605 (c) and (d) would have been different 
if we change the assumptions. Suppose 
Corporation was not insolvent on April 1, 
1992, that Corporation paid interest at the 
higher rate during the six-month period, 
and that Corporation was insolvent at the 
end of the six-month period. In this case 
it is possible that the extension and the 
additional burden placed on Corporation 
by the increased interest rate may have 
been detrimental to X. 

There are difficulties in properly allocat- 
ing burden of proof when the agreement 
between Lender and Corporation involves 
both an extension under Section 3-605(c) 
and a modification under Section 
3-605(d). The agreement may have 
caused loss to X but it may be difficult to 
identify the extent to which the loss was 
caused by the extension or the other modi- 
fication. If neither Lender nor X intro- 
duces evidence on the issue, the result is 
full discharge because Section 3-605 (d) 
applies. Thus, Lender has the burden of 
overcoming the presumption in Section 
3-605(d). In doing so, Lender should be 
entitled to a presumption that the exten- 
sion of time by itself caused no loss. Sec- 
tion 3-605(c) is based on such a presump- 
tion and X should be required to introduce 
evidence on the effect of the extension on 
the right of recourse. Lender would have 
to introduce evidence on the effect of the 
increased interest rate. Thus both sides 



will have to introduce evidence. On the 
basis of this evidence the court will have to 
make a determination of the overall effect 
of the agreement on X's right of recourse. 
See PEB Commentary No. 1 1 . 

6. Subsection (e) deals with discharge 
of sureties by impairment of collateral. It 
generally conforms to former Section 
3-606(1 )(b). Subsection (g) states com- 
mon examples of what is meant by impair- 
ment. By using the term "includes," it 
allows a court to find impairment in other 
cases as well. There is extensive case law 
on impairment of collateral. The surety is 
discharged to the extent the surety proves 
that impairment was caused by a person 
entitled to enforce the instrument. For 
example, suppose the payee of a secured 
note fails to perfect the security interest. 
The collateral is owned by the principal 
debtor who subsequently files in bankrupt- 
cy. As a result of the failure to perfect, the 
security interest is not enforceable in 
bankruptcy. If the payee obtains payment 
from the surety, the surety is subrogated to 
the payee's security interest in the collater- 
al. In this case the value of the security 
interest is impaired completely because 
the security interest is unenforceable. If 
the value of the collateral is as much or 
more than the amount of the note there is 
a complete discharge. 

In some states a real property grantee 
who assumes the obligation of the grantor 
as maker of a note secured by the real 
property becomes by operation of law a 
principal debtor and the grantor becomes 
a surety. The meager case authority was 
split on whether former Section 3-606 ap- 
plied to release the grantor if the holder 
released or extended the obligation of the 
grantee. Revised Article 3 takes no posi- 
tion on the effect of the release of the 
grantee in this case. Section 3-605(b) 
does not apply because the holder has not 
discharged the obligation of a "party," a 
term defined in Section 3-1 03(a)(8) as 
"party to an instrument." The assuming 
grantee is not a party to the instrument. 
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The resolution of this question is governed 
by general principles of law, including the 
law of suretyship. See PEB Gommentary 
No. 11. 

7. Subsection (£) is illustrated by the 
following case. X and Y sign a note for 
$1,000 as co-makers. Neither is an ac- 
commodation party. X grants a security 
interest in X's property to secure the note. 
The collateral is worth more than $1,000. 
Payee fails to perfect the security interest 
in X's property before X files in bankrupt- 
cy. As a result the security interest is not 
enforceable in bankruptcy. Had Payee 
perfected the security interest, Y could 
have paid the note and gained rights to X's 
collateral by subrogation. If the security 
interest had been perfected, Y could have 
realized on the collateral to the extent of 
$500 to satisfy its right of contribution 
against X. Payee's failure to perfect de- 
prived Y of the benefit of the collateral. 
Subsection (f) discharges Y to the extent of 
its loss. If there are no assets in the 
bankruptcy for unsecured claims, the loss 
is $500, the amount of Y's contribution 
claim against X which now has a zero 
value. If some amount is payable on unse- 
cured claims, the loss is reduced by the 
amount receivable by Y. The same result 
follows if Y is an accommodation party but 
Payee has no knowledge of the accommo- 
dation or notice under Section 3-41 9(c). 
In that event Y is not discharged under 
subsection (e), but subsection (f) applies 
because X and Y are jointly and severally 
liable on the note. Under subsection (f), Y 
is treated as a co-maker with a right of 
contribution rather than an accommoda- 
tion party with a right of reimbursement. 
Y is discharged to the extent of $500. If Y 
is the principal debtor and X is the accom- 
modation party subsection (f) doesn't ap- 
ply. Y, as principal debtor, is not injured 



by the impairment of collateral because Y 
would have been obliged to reimburse X 
for the entire $1,000 even if Payee had 
obtained payment from sale of the collater- 
al, 

8. Subsection (i) is a continuation of 
former law which allowed suretyship de- 
fenses to be waived. As the subsection 
provides, a party is not discharged under 
this section if the instrument or a separate 
agreement of the party waives discharge 
either specifically or by general language 
indicating that defenses based on surety- 
ship and impairment of collateral are 
waived. No particular language or form 
of agreement is required, and the stan- 
dards for enforcing such a term are the 
same as the standards for enforcing any 
other term in an instrument or agreement. 

Subsection (i), however, applies only to 
a "discharge under this section." The 
right of an accommodation party to be 
discharged under Section 3-605 (e) be- 
cause of an impairment of collateral can 
be waived. But with respect to a note 
secured by personal property collateral, 
Article 9 also applies. If an accommoda- 
tion party is a "debtor" under Section 
9-105(l)(d), the accommodation party has 
rights under Article 9. Under Section 
9-501(3)(b) rights of an Article 9 debtor 
under Section 9-504(3) and 9-505(1), 
which deal with disposition of collateral, 
cannot be waived except as provided in 
Article 9. These Article 9 rights are inde- 
pendent of rights under Section 3-605. 
Since Section 3-605(i) is specifically limit- 
ed to discharge under Section 3-605, a 
waiver of rights with respect to Section 
3-605 has no effect on rights under Article 
9. With respect to Article 9 rights, Section 
9-501 (3)(b) controls. See PEB Commen- 
tary No. 11. 
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For legislative history of D.C. Law 10-249, 
see Historical and Statutory Notes following 
§ 28:3-101. 
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1 . In general 

A discharge from liability on a promissory 
note is effected by any act or agreement which 
would discharge a simple contract for payment 
of money. Yasuna v. Miller, 1979, 399 A. 2d 68. 
Bills And Notes ©=> 425 

Although a transaction involves both a nego- 
tiable instrument and a trust deed, liability of 
maker-mortgagor rests on underlying debt. Ya- 
suna v. Miller, 1979, 399 A.2d 68. Mortgages 
<3=>208 

Uniform Commercial Code provisions govern- 
ing procedural matters apply to trials of actions 
commenced after its effective date even where 
transactions subject to litigation took place pri- 
or to its effective date. D.C.C.E. § 28:1-101 et 
seq. Yasuna v. Miller, 1979, 399 A.2d 68. Stat- 
utes <£=> 267(2) 

2. Assumption contracts — In general 

Whether an assumption of a mortgage by 
grantee occurs depends on existence of an 
agreement between grantor and grantee; such 
agreement, as between grantor and his grantee, 
can be implied as well as express, and may be 
separate from deed conveying the property. Ya- 
suna v. Miller, 1979, 399 A. 2d 68. Mortgages 
©=> 280(1) 

Existence of an assumption contract between 
mortgagor and grantee bears on mortgagor's 
right to reimbursement but does not prevent 



mortgagee from proceeding against mortgagor, 
and in fact, enlarges his remedy by permitting 
an election to sue mortgagor, grantee or seek 
foreclosure; in effect, mortgagor becomes third- 
party creditor beneficiary of assumption con- 
tract between grantor and grantee, and, as 
such, he is entitled to performance based on 
contract and can enforce that right directly 
against assuming grantee. Yasuna v. Miller, 
1979, 399 A.2d 68. Mortgages ©=> 283(1) 

3. Sureties, assumption contracts 

A three-party agreement to suretyship status 
must exist before a modification of principal 
obligation by lender and grantee releases origi- 
nal mortgagor. Yasuna v. Miller, 1979, 399 
A.2d68. Mortgages^ 283(2) 

In proving his surety status by virtue of subse- 
quent assumption of mortgage, mortgagor may 
establish requisite three-party agreement where 
an assumption by buyer is coupled with lender's 
consent, ratification or unambiguous recogni- 
tion of grantee's primary liability. Yasuna v. 
Miller, 1979, 399 A.2d 68^ Mortgages <&=> 280(5) 

Evidence did not establish that parties, who 
were the holder of note securing deed of trust, 
maker-vendor and vendees, agreed that vendees 
would assume full responsibility for the note, 
thereby making vendor a surety. Yasuna v. 
Miller, 1979, 399 A.2d 68. Principal And Sure- 
ty <£=> 45 

By executing a promissory note, a maker 
binds himself unconditionally to pay the instru- 
ment according to its terms, unless discharged. 
D.C.C.E. § 28:3-307(2). Yasuna v. Miller, 1979, 
399A.2d68. Bills And Notes ©=> 132 
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